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entry books therefore provide public notice of recorded
instruments before they are finally indexed.

Timing is obviously of great importance in a “race-
notice” state. The precise time of the receipt of the
document by the register of deeds constitutes that point
in the process when the party recording an instrument has
done what it needs to do to provide constructive notice
to all third parties. Without an entry book there is no
proof of the time of receipt by the register and therefore
no proof of the order of receipt of the instruments. It is
this time that must be noted in an entry book for certainty
as to the time of receipt, and thus the time of official
notice. This time establishes when notice is provided
as a matter of law, and therefore who won the “race”
and obtained legal priority over subsequently recorded
interests. It is this time that must be certified on every
instrument under MCL 565.27.

Failure to maintain entry books creates an ideal
environment for real estate fraud. A “gap” in the time
within which someone can search the public records
allows an individual to obtain multiple mortgage loans
within a short period of time without a subsequent lender
having knowledge of a prior interest. Additionally, it
allows fraudulent sellers to convey deeds to several
different parties without any mechanism to discover the
fraud. Title companies and real estate practitioners have
been experiencing an increased number of fraud-related
claims that could have been prevented if there was no
recording “gap.”

There has also been an increase in litigation among
lenders regarding the priority of mortgages. This increase
results from the inability to search the public records to a
current date and time. Mortgage lenders must be able to
establish the priority of their mortgages with certainty to
assure their loans are adequately secured. Repealing the
requirement for entry books would only make existing
problems worse.

Another widespread problem caused by a lack of
entry books involves proof of timely “perfection.” To
perfect an interest in real estate, if required under other
laws, such as the construction lien act and the Bankruptcy
Code, the time of recording is critical. Without entry
books there is no certainty as to when an interest has
been perfected. There have been numerous challenges
by bankruptcy trustees and others to timely “perfection,”
based upon the incorrect “day, hour and minute” being
certified by registers. Mortgages are being set aside as
preferences in adversary proceedings filed by bankruptcy
trustees because a lender is unable to establish when a

mortgage was actually presented to a register of deeds.
Lenders and title companies are helpless to protect
themselves against such adversary proceedings since they
are unable to prove when a mortgage was presented to
a register of deeds.

The losses incurred by lenders and title insurance
companies resulting from fraud, bankruptcy preference
actions and lien priority litigation will be passed on
to the consumer in the form of higher title insurance
premiums. Moreover, failure by certain registers of deeds
to comply with the existing statute creates unnecessary
risks, costs and administrative burdens for businesses
and individuals who want to invest in and purchase
real estate within Michigan. A repeal of the entry book
requirement would only make the identified problems
worse. The current statute should be embraced and
effectuated in accord with its terms. HB 947 would
cripple the statutory recording system and exacerbate
the existing problems arising out of noncompliance
with its terms. The Section believes that the proposed
legislation would significantly harm the existing process
for providing notice of existing interests, determining
priority and perfecting such interests.

OPPOSE: SB 815 & HB 4732 Revised Judicature Act
0of 1961 : Allows property managers and other non-lawyers
to represent businesses in certain eviction proceedings.
Amends 1961 PA 236 (MCL 600.101 - 600.9947) by
adding sec. 5707.

Reasons for opposition: SB 815 and HB 4732
intend, within the context of the summary proceedings
act, to extend the right to practice law before the court
to any “manager” or “agent of the entity who has direct
and personal knowledge of the facts of the dispute.”
Presumably this includes any property manager or
contract agent familiar with the vendor or landlord’s
business records concerning payment. The proposed
legislation conflicts with the fundamental public policy
reflected in MCL 600.901, which states that “[n]o
person is authorized to practice law in this state unless
he complies with the requirements of the supreme court
with regard thereto.”

The Section believes that the requirements of the
Michigan Supreme Court, the various obligations imposed
upon attorneys by the Rules of Professional Conduct, and
their status as officers of the court, bring an important
level of professionalism to these proceedings as well as
some basic assurance that the fundamental due process
requirements of the Michigan Court Rules and the summary
proceedings act are being honored. Unrestricted and
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typically unlicensed management “agents” are not bound
by the Rules of Professional Conduct and are not likely
to share an attorney’s training, experience or concern
regarding legal procedure.

The proposed legislation (through its establishment
of a $3,000.00 cap on money judgments joined to
the related claims for possession) appears to be an
effort to incorporate the relaxed representation criteria
of the small claims division of the district court into
the summary proceedings context. It is important to
consider, however, that summary proceedings involve
legal interests far beyond the simple monetary interests
involved in actions under MCL 600.8401 et seq. Eviction
actions impact fundamental interests (specifically, basic
shelter). Furthermore, forfeiture actions determine legal
and equitable title to real estate under land contract. In
neither case does the “past due” amounts upon which
these cases are commenced reflect the total economic
or social value of the interests. These are not simply
collection actions; the summary proceedings act and
the Michigan Court Rules impose extensive due process
requirements on summary proceedings (requirements that
do not exist in small claim actions) because the right to
possession is so important.

It is important to note that there is already a process
and forum established which allows plaintiffs acting in
pro per to obtain money judgments for an amount less
than $3,000.00: the small claims division. As to money
judgments, there is certainly no reason to establish
a parallel and inconsistent mechanism in summary
proceedings to accomplish the same goal. Moreover,
despite the importance of the summary proceedings
process, the proposed legislation actually imposes far
less restriction on representation than currently exists
in the small claims division. For example, a claim by a
corporate plaintiff in the small claims division can only be
filed by “a full-time, salaried employee having knowledge
of the facts surrounding the complaint.” MCL 600.8407;
MCR 4.302(B)(2). No such restriction is imposed on
summary proceedings under the Proposed Legislation;
a part-time “agent” can apparently act in the full
capacity of a lawyer (but with none of the corresponding
restrictions imposed by the Rules of Professional Conduct).
Additionally, MCL 600.8408 expressly precludes the use
of collection agencies or agents in small claims actions.
Since management companies will effectively be acting
as “collection agents” within the eviction and forfeiture
context, the legislation significantly expands the scope
of lay person representation beyond that allowed in the
small claims division. The proposed legislation goes well
beyond any prior model and (a) is not justified by any

existing problem with the summary proceeding process
and (b) creates a redundant and inconsistent procedure
for obtaining money judgments under $3,000.00.

The requirements of the Michigan Supreme Court, the
various obligations imposed upon attorneys by the Rules
of Professional Conduct, and their status as officers of the
court, all impose important restrictions and obligations
on attorneys. These restrictions and obligations are as
important to legal and equitable interests adjudicated
in the summary proceedings context as they are in any
other courtroom. The practice of law before the district
court in summary proceedings should be restricted to
those professionals who are bound by these restrictions
and obligations.

OPPOSE: SB 693 & HB 5060 Eminent Domain:
Prohibits use of eminent domain to benefit private entities.
Amends sec. 3 of 1911 PA 149 (MCL 213.23).

Reasons for opposition: The announced intention
of the proposed legislation and Senate Joint Resolution
E is to “codify” and incorporate into Michigan’s statutes
and Constitution the taking standard embraced by the
Michigan Supreme Court in the decision of Wayne
County v Hathcock, 471 Mich. 455 (2004). As noted in
Kelo v City of New London, 125 S.Ct. 2655 (2005), the
Michigan Supreme Court’s decision in Hathcock imposed
restrictions on the use of eminent domain beyond those
required by the United States Constitution. The proposed
legislation and amendment are unnecessary because
the Hathcock decision, which interprets the existing
Michigan Constitution, is the law of the land in the State
of Michigan. There is no need to put Hathcock into the
law or Constitution; it is already there.

The Council of the Section is also concerned that:
(a) legislation would make existing law uncertain; (b)
could well have unintended consequences; and (c)
could create ambiguities in interpretation. For example,
the Council believes that the proposed legislation and
amendment may actually resurrect the standard previously
employed by the Michigan Supreme Court in Poletown
Neighborhood Council v Detroit, 410 Mich. 616 (1981),
the standard expressly rejected by Hathcock. Because
this result is contrary to the announced intention of
the legislation/amendment, it highlights the problems
inherent in attempting to “codify” a Michigan Supreme
Court decision.

OPPOSE: SB 574 & HB 4984 Civil Rights: Prohibits
using “source of income” to discriminate against applicants
in real estate transactions. Amends title & sec. 502 of
1976 PA 453 (MCL 37.2502).
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Reasons for opposition: The Real Property Law
Section opposes the proposed legislation because: (a)
economic and business decisions based on a party’s
source of income have not historically been viewed
as inviting invidious discrimination against otherwise
protected classes and therefore the proposed legislation
represents a substantial extension of Elliott-Larsen well
beyond its traditional scope; (b) the proposed legislation
would impose substantial additional administrative burdens
and compliance costs on all real estate transactions which
would significantly outweigh any perceived benefit from
the legislation; (c) the proposed legislation would invite
litigation over the “reasonableness” of various business
decisions and over the “reasonableness” of the efforts
undertaken to verify and evaluate economic information;
and (d) discrimination against existing protected classes
is already prohibited by the Elliott-Larsen Act. Specific
concerns about issues involving “source of income” can
more effectively be addressed through legislation other
than amendment of the Elliott-Larsen Act.

OPPOSE: HB 5625 Courts: Allows non-lawyer real
estate agents to represent landlords in small claims court
in security deposit disputes. Amends sec. 8408 of 1961
PA 236 (MCL 600.8408).

Reasons for opposition: The small claims division act
expressly precludes attorneys and collection agents from
representing parties in a dispute before that division of
the district court. MCL 600.8408(1). The practical affect
of this limitation is to maintain a fair and level playing
field between unrepresented parties. Whenever a third-
party professional enters a proceeding as an advocate
for one party against the other, the unrepresented party
is placed at a serious disadvantage. Moreover, the
unrepresented party may not fully comprehend the extent
of this disadvantage. The proposed legislation therefore
contradicts this important feature of the existing statute,
which maintains a fair balance between the parties by
precluding third-party professionals from representing
either side.

The proposed legislation also conflicts with the
fundamental public policy reflected in MCL 600.901,
which states that “[n]o person is authorized to practice
law in this state unless he complies with the requirements
of the supreme court with regard thereto.” The Michigan
Rules of Professional Conduct place important restrictions
on lawyers when dealing with persons other than their
clients, including special restrictions on dealing with
unrepresented persons. MRPC 4.1, 4.3 & 4.4. The
Michigan Rules of Professional Conduct do not apply to
real estate brokers, associate real estate brokers, or real
estate salespersons. The proposed legislation would create

a new class of professional courtroom advocates who are
not bound by the MRPC, and who are not answerable to
the Michigan Bar Association or the Michigan Supreme
Court under MRPC 1.0(b).

SUPPORT: HB 5030 Housing: Amends the Security
Deposit Act to correct a technical error in the description
of the protocol that tenants must follow when they notify

landlords that they have terminated occupancy. Amends
sec. 11 of 1972 PA 348 (MCL 554.611).

Reason for support: This proposed legislation corrects
an erroneous and confusing cross-reference within the
Security Deposit Act.

OPPOSE: HB 4523 Revised Judicature Act of 1961 :
Creates an absolute bar to a claim of adverse possession
against a person who has paid property taxes on the parcel

in dispute for the statutory period. Amends sec. 5867 of
1961 PA 236 (MCL 600.5867) & adds sec. 5867a.

Reasons for opposition: The bill does not require
the person against whom a claim for adverse possession
is being asserted be the title holder of the property at
issue. As such, the bill creates the potential for injustice
by basing title on taxpayer status, rather than principles
of title and long standing doctrines of real estate law.
The bill does not address the issues of “tacking” or
other issues inherent in resolving a dispute involving a
claim of adverse possession. The bill would, in certain
circumstances, negate the doctrine of acquiescence, which
for well over 100 years has been an effective method
for resolving boundary disputes, including boundary
disputes involving claims of adverse possession. The bill
would work an injustice under circumstances where for
tax parcel inventory purposes, land has been assigned
by a local assessor to a tax payer who did not otherwise
have, or previously claim, any right of ownership to the
parcel. Finally, the bill creates the potential for injustice
by negating, in some circumstances, the careful analysis
on a case by case basis that is needed to resolve claims
of title involving adverse possession.

The following bills have been introduced since
the last issue of the Review

SB 1203 Mortgage Foreclosure: Shortens the
redemption period for abandoned property. Amends
secs. 3240 & 3241a of 1961 PA 236 (MCL 600.3240
& 600.3241a).

SB 1190 Property Tax: Exempts property used for
Masonic purposes from property tax. Amends 1895 PA
1 (MCL 457.221 - 457.227) by adding sec. 4a.
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SB 1107 Land Use: Revises county road commissions’
method of approving final plats. Amends sec. 183 of
1967 PA 288 (MCL 560.183).

SB 1099 Broker Lien: Creates a new act to establish
a commercial real estate broker’s lien.

SB 947 Register of Deeds: Repeals the current statute
which requires that entry books be maintained by the
register of deeds. Repeals sec. 24 of 1846 RS 65 (MCL
565.24).

SB 815 Summary Proceedings: Allows property
managers and other non-lawyers to represent businesses
in certain eviction proceedings. Amends 1961 PA 236
(MCL 600.101 - 600.9947) by adding sec. 5707.

HB 5821 Condemnation: Revises procedures

regarding just compensation and notice to occupants of
property. Amends sec. 5 of 1980 PA 87 (MCL 213.55).

HB 5820 Condemnation: Revises provisions regarding
escrowed compensation dedicated to cost of environmental
remediation. Amends sec. 8 of 1980 PA 87 (MCL
213.58).

HB 5819 Condemnation: Revises timing of
compensation payments in condemnation actions.
Amends sec. 9 of 1980 PA 87 (MCL 213.59).

HB 5818 Condemnation: Provides for reimbursement
for witness fees in certain condemnation actions. Amends

sec. 16 of 1980 PA 87 (MCL 213.66).

HB 5817 Condemnation: Increases maximum
payments to residential occupants who move due to

condemnation actions. Amends sec. 2 of 1965 PA 40
(MCL 213.352).

HB 5625 Small Claims / Security Deposits: Allows
non-lawyer real estate agents to represent landlords in
small claims court in security deposit disputes. Amends
sec. 8408 of 1961 PA 236 (MCL 600.8408).

As a member of the Real Property Law Section, you
can have a voice in commenting on proposed legislation
that impacts real property law issues. Each of the Special
Committees of this Section covers a substantive area
of real estate law. Membership in a Special Committee
offers the opportunity to network with your fellow
practitioners and learn about your areas of practice.
Special Committee chairs are encouraged to actively
seek member input on proposed legislation. Your active
involvement and participation as a committee member
is highly recommended and most welcome.

In addition, even if you are not a member of a Special
Committee, your comments on any proposed legislation
affecting real property are welcome and encouraged.
Written comments should be forwarded to:

Lawrence Shoffner
Buhl Building Ste 1550
535 Griswold Street
Detroit, MI 48226
Ishoffner@comcast.net

Current information can be obtained about pending
legislation through the web site of the Michigan Legislature
at: www.michiganlegislature.org.
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CASE COMMENTS

by Lawrence Shoffner

The Section is active in the judicial process in a variety
of ways, including the preparation of Amicus briefs and
monitoring cases of interest to real estate lawyers. The
goal of this quarterly report is to keep you informed of
the Section’s efforts to maintain the integrity of the law
and to keep you advised of various published decisions
that may have an impact on your practice.

The Section has taken formal
positions on the following cases

Positions adopted by the Section: The Real Property
Law Section is not the State Bar of Michigan, but rather a
Section which members of the State Bar choose voluntarily
to join, based on common professional interest. The
positions expressed are those of the Real Property Law
Section. The total membership of the Real Property Law
Section is 3,674. The positions were adopted by vote of
Council of the Section.

In re VanConnett Estate, 474 Mich. 999, 708
N.W.2d 99 (Mich. Jan 13, 2006) (NO. 126758)

It is the Section’s position that a mutual will which
endeavors to restrain alienation of fee simple title is
void. See Mandlebaum v McDonell, 29 Mich. 78 (1874);
Michigan Land Title Standards 5th § 9.1.

Carrier Creek Drain Drainage Dist. v Land
One, L.L.C., 269 Mich. App. 324, 712 N.W.2d
168 (Mich. App. Nov 03, 2005) (NO. 255609,

255610, 255611)

It is the Section’s position that the possibility of
rezoning is not a separate “item” of compensation in a
condemnation action. The only dispute in Carrier Creek
was the amount that the drain district was required to pay
as “just compensation” for taking defendant’s property.
Just compensation is based on the taken property’s
value, and defendant argued that the property’s value
must be determined taking into account the reasonable
possibility that the property would be rezoned. The
drain district argued that the possibility of rezoning
could not be considered because defendant had not
filed a “written claim” for the possibility. Under MCL
213.55(3), a property owner has until 60 days after the
condemning agency files its condemnation complaint
to file written claims for “items of property or damage”

that the condemning agency omitted from its good faith
offer. The drain district had not considered the possibility
of rezoning in its valuation analysis, so it argued that
the property owner’s failure to file a written claim for
that “item” foreclosed any compensation. The Court of
Appeals agreed, and now the property owner filed an
application for leave in the Supreme Court.

There are several problems with the Court of Appeals
decision. Foremost, it treats the possibility of rezoning as
a separate “item” of compensation in a condemnation
action. That is at odds with years of Michigan law
explaining that the possibility of rezoning is merely a
factor to consider in determining value, rather than a
separate “item” for which a property owner may be
compensated. See State Hwy Comm’r v Eilender, 362
Mich. 697, 699, 108 N.W.2d 755 (1961) (stating that
the possibility of rezoning may affect the price for which
property would sell). In other words, the only “item”
involved in Carrier Creek was real estate. Whether real
estate can be rezoned for a different use is a means to
determine the value of real estate, rather than something
that is independently compensable.

By requiring condemned property owners to treat
the possibility of rezoning as an independent claim for
compensation, the Carrier Creek decision also conflicts
with other provisions in the Uniform Condemnation
Procedures Act (the “UCPA”), MCL 213.51 et seq. First,
the decision arguably requires property owners to have a
completed appraisal analysis 60 days after a condemnation
action is filed, instead of when the court presiding over
the action orders appraisals to be completed under
UCPA § 11, MCL 213.61. This both undermines the
UCPA's provisions and imposes unreasonable burdens
on condemned property owners without corresponding
burdens on condemning agencies.

Decisions like Carrier Creek also lead to a proliferation
of motions before courts presiding over condemnation
actions. The Supreme Court recently explained that all
factors that contribute to a property’s value must be
taken into account in determining the property’s value
for purposes of establishing just compensation. See Silver
Creek Drain Dist v Extrusions Div, Inc, 468 Mich. 367,
371; 663 N.W.2d 436 (2004). Carrier Creek essentially
stands for the proposition that, if each such factor is
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not included in a condemning agency’s offer, then each
such factor must be the subject of a written claim from
a property owner. Needless to say, innumerable factors
may contribute to a property’s value. The expectation that
property owners must file written claims for each one,
in addition to demonstrating the Carrier Creek court’s
error, would lead both property owners and condemning
agencies to file innumerable motions on this matter in
condemnation actions.

The following cases involving real property
issues have been published since
the last issue of the Review

Special thanks: The Section extends its sincere
appreciation to the State Bar of Michigan (“SBM”) and
the e-Journal staff for use of the following case summaries.
The summaries were originally prepared for and published
in the e-Journal, a free daily online publication of the
SBM that provides case summaries organized by areas
of legal practice, legal news and updates, public policy,
calendar of events, and classified and fields of practice
listings. The e-Journal is an invaluable tool for keeping
current on Michigan law. You can sign-up to receive the
e-Journal by visiting the SBM website at www.michbar.
org.

Triangle Excavating Co., Inc. v Covert Tp.,
475 Mich. 855, 713 N.W.2d 767
(Mich. May 17, 2006)

Issues: Contract to install a water main; Whether the
plaintiff was entitled to additional compensation under
the contract because it ran into unforeseen difficulties
during the excavation; Whether the defendant-township
had constructive notice of plaintiff’s claim for damages
due to unforeseen site conditions; Mahnick v Bell Co.;
Whether defendant waived the notice requirement; A
J Smith Constr. Co. v Marine City; Quality Prods. &
Concepts Co. v Nagel Precision, Inc.

Court: Michigan Supreme Court

Case Name: Triangle Excavating Co. v Covert
Twp.

e-Journal Number: 31815

Judge(s): Taylor, Cavanagh, Weaver, Kelly, Corrigan,
Young, Jr., and Markman

In an order in lieu of granting leave to appeal, the
court reversed the judgment of the Court of Appeals (see
e-Journal # 29886 in the 12/29/05 edition) affirming
the trial court’s grant of summary disposition in favor
of the defendant-township. The court held plaintiff
produced sufficient evidence to raise a material issue of

fact whether the defendant intentionally and voluntarily
relinquished its right to enforce the contractual requirement
of written notification of unforeseen site conditions. The
court remanded the case to the trial court for further
proceedings.

Sneideraitis v Burrows
475 Mich. 855, 713 N.W.2d 765
(Mich. May 17, 2006)

Issues: Ejectment; Fraud; Misrepresentation; McKie v
Oakland Mortgage Co.; Gates v Sutherland; Cleland v
Taylor.

Court: Michigan Supreme Court

Case Name: Sneideraitis v Burrows

e-Journal Number: 31816

Judge(s): Taylor, Cavanagh, Weaver, Kelly, Corrigan,
Young, Jr., and Markman

In an order in lieu of granting leave to appeal, the
court reversed the judgments of the Court of Appeals
(see e-Journal # 27297 in the 5/18/05 edition) and
the trial court and remanded the case to the trial court
for further proceedings. Defendants asserted plaintiffs
bought the property at a foreclosure sale after fraudulently
misrepresenting to defendants if defendants removed the
property from the market, one of the plaintiffs would act
as defendants’ attorney in dealing with the mortgage
company and would buy the property before foreclosure.
The court held summary disposition was improper because
genuine issues of material fact existed on defendants’
claim the plaintiffs secured title to the property by means
of fraudulent misrepresentations.

Civic Ass’n of Hammond Lake Estates v
Hammond Lake Estates No. 3 Lots 126-135, ---
N.W.2d ----, 2006 WL 1359915
(Mich. App. May 18, 2006)

Issues: Action for injunctive relief; Riparian rights;
Ownership; Thompson v Engz; Little v Kin; Standing;
Negative reciprocal easement; Sanborn v McLean;
Hammond Lake Estates (HLE).

Court: Michigan Court of Appeals (Published)
Case Name: Civic Ass’n of Hommond Lake Estates
v Hammond Lakes Estates No. 3 Lots 126 — 135
e-Journal Number: 31818

Judge(s): Saad, Murray, and Cavanagh

The trial court properly granted summary disposition
to the plaintiff because the original owner (Kirby) did not
retain the riparian rights to the lake. This was an action
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for injunctive relief brought by plaintiff, a homeowner’s
association. Hammond Lake Estates includes eight
subdivisions platted in the 1950s. The subdivisions are
numbered O through 7, and there are 221 lakefront
and non-lakefront lots in the entire development. The
subdivisions in the Estates, except subdivision #3, included
a restriction providing lot owners may not use motorboats
on the lake. The case arose because some lot owners
in the Estates began to use motorboats on the lake.
Defendants erroneously claimed the subsequent owners
had no right to restrict lake activity by virtue of Kirby’s
purported reservation of rights. Defendants contended
the trial court erred when it enjoined residents of HLE
#0 and HLE #1 from using motorboats on the lake
because the motorboat restrictions for these subdivisions
were void ab initio. Defendants argued the original
common owner, Kirby, retained the right of ownership
and control over the lake and she never granted title
to the submerged land to a third party. On the basis of
Thompson and Little, Kirby’s purported reservation of
the exclusive use and control of the lake did not operate
as a retention of ownership rights of the lake. At most,
Kirby reserved to herself and her heirs a right of access
to the lake. Affirmed.

Cole’s Home & Land Co., LLC v City of Grand
Rapids, --- N.W.2d ----, 2006 WL 1237280
(Mich. App. May 09, 2006)

Issues: Rejection of a proposed residential subdivision
plat; Whether the defendants’ amended reasons for
rejecting plaintiffs’ plat fell within the reasons allowed by
the Land Division Act (LDA) (MCL 560.101 et seq.); MCL
560.106; Eversdyk v Wyoming City Council; Carlson v
City of Troy; Whether the defendant-city’s master plan,
street classification policy, and street-calming program
constituted “published rules of a municipality or county
adopted to carry out the provisions” of the LDA; MCL
560.105(b); Mich. Const. 1963, art. 7, § 34.

Court: Michigan Court of Appeals (Published)
Case Name: Cole’s Home & Land Co. v City of
Grand Rapids

e-Journal Number: 31698

Judge(s): Per Curiam - Kelly, Jansen, and Talbot

The defendant-city’s amended reasons for rejecting
plaintiffs’ proposed residential subdivision plat, supported
by the city’s master plan, street classification policy, and
street-calming program, did not fall within the reasons
permitted by the LDA and the city commission’s decision
was unauthorized by law. Defendants argued the master
plan, street classification policy, and street-calming program

constituted published rules of the municipality adopted
to carry out the provisions of the LDA and thus, the
rejection fell within MCL 560.105(b). The court held
none of the programs and policies defendants relied on
were “a published county or municipal rule adopted to
carry out the provisions of the LDA.” According to “the
ordinary meaning of ‘rule’ and the plain language of MCL
560.105(b),” the court concluded “a published rule of a
municipality or county adopted to carry out the provisions”
of the LDA “must actually regulate or govern conduct for
the purposes of carrying out the provisions of the LDA.”
A publication simply providing “objectives or guidance
does not constitute a rule” as the term is used in MCL
560.105(b). Defendants could not rely on the guidelines
of the master plan as a ground for rejecting plaintiffs’
plat under MCL 560.105(b). Likewise, neither the city’s
street classification policy (part of the master plan) nor
the traffic-calming program (which was not adopted for
any reason having anything to do with the LDA) were
a published municipal or county rule adopted to carry
out the provisions of the LDA. Summary disposition for
the defendants was reversed.

Washburn v Makedonsky, --- N.W.2d ----, 2006
WL 1237278 (Mich. App. May 09, 2006)

Issues: Whether plaintiff was barred from recovering
interest from defendant (the guarantor of the loan note)
because the note provided for a usurious interest rate;
MCL 438.32; Polkton Twp. v Pellegrom.

Court: Michigan Court of Appeals (Published)
Case Name: Washburn v Makedonsky
e-Journal Number: 31699

Judge(s): Per Curiam - Meter, Hoekstra, and
Markey

The trial court properly concluded plaintiff was
barred from recovering interest from defendant in this
case arising out of a loan transaction between plaintiff
and defendant’s sister, Michailoff, the note for which
defendant signed as a guarantor. After a dispute arose
over payment under the note, plaintiff and others filed
suit against Michailoff and defendant. Plaintiff sought
to recover unpaid principal and interest arising under
the admittedly usurious note. While plaintiff did not
dispute the note provided for a usurious interest rate, he
argued MCL 438.32 did not afford a usury defense to
defendant as guarantor of the note. However, contrary
to this assertion, MCL 438.32 specifically provides a
lender charging interest in excess of that permitted by the
Usury Act is “barred from the recovery of any interest”
and other specified fees and costs. “MCL 438.32 does
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not merely preclude the recovery of usurious interest
from the borrower, but rather, it precludes the recovery
of any interest on the usurious note.” Plaintiff would
have the court insert the words “from the borrower” into
MCL 438.32, so it would read a usurious lender only
is “barred from the recovery of any interest, any official
fees, delinquency or collection charge, attorney fees or
court costs from the borrower.” However, the court was
not permitted to do so. The Legislature’s intent, as clearly
and unambiguously expressed by the plain language of
MCL 438.32, is a usurious lender is barred from the
recovery of any interest. Affirmed.

Mularoni v Mularoni, 474 Mich. 1101, 711
N.W.2d 378 (Mich. Apr 05, 2006)

Issues: Whether the trial court erred in denying
defendants’ motion for summary disposition on plaintiff’s
breach of contract claim and in admitting parol evidence;
Meagher v Wayne State Univ.; Whether the agreement was
to make an agreement and unenforceable; Opdyke Inv. v
Norris Grain; SMDA v American Ins. (On Remand).

Court: Michigan Supreme Court

Case Name: Mularoni v Mularoni

e-Journal Number: 31243

Judge(s): Taylor, Cavanagh, Weaver, Kelly, Corrigan,
Young, Jr., and Markman

In an order in lieu of granting leave to appeal, the
court reversed in part the judgment of the Court of
Appeals (see e-Journal # 25787 in the 1/18/05 edition).
The agreement provides, and defendants conceded
below and in the court, plaintiff’s “initial interest” in the
“property and/or the limited liability company” the parties
contemplated forming was 50 percent of the difference
between the purchase price (together with the costs of
obtaining rezoning, with interest at 8 percent) and the
value of the property as rezoned. The court remanded to
the trial court to determine (1) upon retrial, 50 percent
of the net increase in the vacant property’s value as a
result of the rezoning, in accordance with the formula
in paragraph 3 of the agreement of August 30, 1996,
and (2) whether the trust entity that is a member of the
limited liability corporation holding title to the subject
property is the trust entity named as a defendant in this
action, and if not, to correct any misnomer. If plaintiff
accepts remittitur in the amount of $841,000, the amount
the defendants conceded would be due plaintiff if he
is entitled to recover 50 percent of the property’s net
increase in value after rezoning, the trial court may deny
retrial on that issue. In all other respects, the application
for leave to appeal and applications for leave to appeal
as cross-appellants were denied.

Mazur v Young, 2006 WL 724807 (E.D. Mich.
Mar 17, 2006)

Issues: Whether plaintiff was owed on a personal
guaranty by the defendants to secure the payment of
a land contract between the plaintiff and a third party;
Election of remedies; MCL 600.5750; Michigan Nat’l
Bank v Cote; Bank of Three Oaks v Lakefront Props.;
Statute of limitations; MCL 600.5807(8); When plaintiff’s
claim accrued; MCL 600.5827; Dewey v Tabor; Claim
the guaranty contract was for continuing service.

Court: U.S. District Court Eastern District of
Michigan

Case Name: Mazur v Young

e-Journal Number: 31119

Judge(s): Lawson

The court denied the plaintiff’s motion for summary
judgment, granted the defendants’ motion for summary
judgment, and dismissed the case, concluding plaintiff’s
actions in the state district court extinguished all obligations
on the debt guaranteed by the defendants and thus, no
viable claim remained against defendants as a matter of
law and they were entitled to summary judgment. Plaintiff
purchased residential property, financed the purchase
with a $400,000 loan from Republic Bank secured by
a mortgage on the property. On December 15, 1993,
plaintiff sold the property to Equitable Benefit Insurance
Services, Inc. (EBIS), a corporation wholly owned by
defendant-Roi Young. Defendants personally guaranteed
the obligations of EBIS to the plaintiff. EBIS defaulted
on the land contract. Plaintiff filed a land contract
forfeiture action in state court and received a judgment
of possession. Defendants argued plaintiff’s claim was
barred by his election of remedies and the statute of
limitations. The court concluded the issues relating to the
statute of limitations and election of remedies defenses
were not subject to a material fact dispute. There was no
dispute plaintiff commenced a forfeiture action against
EBIS and obtained a judgment for possession. The
forfeiture action by which he obtained possession of
the property extinguished the liability of EBIS under the
land contract. The guaranty contract bound defendants
to plaintiff only “to the same extent and with the same
force and effect as though the undersigned was [sic] the
primary debtor under the Land Contract.” Defendants
promised nothing more. The forfeiture judgment plainly
extinguished EBIS’s liability to plaintiff under the land
contract. Plaintiff recovered possession of the property,
retained the payments made up to that time, and resold
the property to someone else. There was no further
obligation under the land contract subject to the guaranty.
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Further, plaintiff’s claim was barred by Michigan’s six-year
statute of limitations for contract actions.

Grabow v Macomb Tp., --- N.W.2d ----, 2006 WL
827298 (Mich. App. Mar 09, 2006)

Issues: Denial of a motion for mandamus to compel
the defendant-township to submit plaintiff-Mark Grabow’s
application for a use variance to its zoning board of
appeals; Whether the trial court abused its discretion in
not granting plaintiffs’ motion for a writ of mandamus
where state law and the township ordinance authorize use
variances and defendant’s clerk had a legal duty to accept
and submit plaintiff’s application; The Township Zoning
Act (MCL 125.290) mandating hearings and authorizing
issuance of variances upon application as guided by the
both state statute and the township ordinance; Whether
the township ZBA had authority to grant use variances;
MCL 125.290(1) and (2); Whether the township
clerk’s obligation to forward plaintiff’s application for
a use variance was a ministerial act; Whether a writ of
mandamus should be ordered as to defendant’s clerk’s
refusal to submit plaintiff’s application for a variance to
the township ZBA; Howard v Bouwman.

Court: Michigan Court of Appeals (Published)
Case Name: Grabow v Macomb Twp.

e-Journal Number: 30841

Judge(s): Per Curiam — Cavanagh, Smolenski, and
Zahra

Holding the plaintiff-Mark Grabow had a clear
legal right to file an application for the use variance,
the defendant’'s ZBA had a clear legal duty to hear
and decide the application, and the clerk’s duties were
ministerial and it was not acting within its duties when
it rejected plaintiffs’ application for a use variance, the
court reversed and remanded the trial court’s decision
denying plaintiffs’ motion for mandamus to compel
defendant’s clerk to submit their application for a use
variance to the defendant’s zoning board of appeals.
Plaintiffs own adjacent properties zoned for agricultural
use. Mark Grabow operates a limousine service from
his property and a pole barn located on his mother’s
adjacent property. The defendant-township’s clerk returned
Mark Grabow’s application for a use variance. Plaintiffs
sued seeking, inter alia, a writ of mandamus to compel
defendant’s ZBA to accept Mark Grabow’s application.
The trial court denied plaintiffs’ request to rezone the
property to commercial, but rezoned the property to
residential use. The trial court denied plaintiffs’ motion for
defendant to show cause why a writ of mandamus should
not be granted to compel the ZBA to accept and decide

Mark Grabow’s application for a use variance. The court
held the trial court abused its discretion in not granting
plaintiffs’ motion for a writ of mandamus because state
law and the township ordinance authorize use variances,
and defendant’s clerk had a clear legal duty to accept
and submit to defendant’s zoning board of appeals Mark
Grabow’s application. Reversed and remanded.

Dollar Development I, LLC v Village Green
Properties, Ltd., 2006 WL 572709 (W.D. Mich.
Mar 08, 2006)

Issues: Quiet title claim; Whether the easement was
appurtenant or in gross; Schadewald v Brule; Smith v
Dennedy; Whether bankruptcy proceedings provided
a basis for termination of the easement rights; Slander
of title claim; B & B Inv. Group v Gitler; GKC Mich.
Theaters, Inc. v Grand Mall; Tortious interference with
a business relationship claim; Health Call of Detroit v
Atrium Home & Health Care Servs., Inc.; Formall, Inc.
v Community Nat’l Bank of Pontiac; Summary judgment
before conduct of discovery; Reliance on factual assertions
not supported by affidavits or sworn testimony; Fed. R.
Civ. P 56(c) and (f).

Court: U.S. District Court Western District of
Michigan

Case Name: Dollar Dev. I, LLC v Village Green
Props., Ltd.

e-Journal Number: 30868

Judge(s): Quist

Concluding plaintiff had been granted an appurtenant
easement and the bankruptcy proceedings involving
Frank’s Nursery & Crafts did not provide a basis for
termination of the easement rights, the court granted
plaintiff summary judgment with regard to its quiet title
claim. Defendant-Village Green sold a parcel of property
to FNC Realty Corporation (FNC or Frank’s) in 1980
(Frank’s Parcel). Defendant continued to own property
adjacent to the parcel consisting of a paved driveway
and parking lot area (the Parking Parcel). Defendant
and Franks entered into a Parking Easement Agreement
pursuant to which defendant granted FNC “a perpetual
non-exclusive easement on, over and across the” Parking
Parcel “together with the right to... maintain all of said”
Parking Parcel “for the purposes of parking and/or
driveways.” The approved reorganization plan in Frank’s
bankruptcy proceedings provided for the sale of Frank’s
Parcel. Plaintiff bought the property. Defendant recorded
a Notice of Termination of Parking Agreement, purporting
to give notice FNC had rejected the Agreement and as a
result, the Agreement was terminated. The court found
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defendant failed to offer any reasonable grounds for
concluding the easement was in gross, and determined
neither of the foundational premises for its argument the
Agreement was an executory contract FNC rejected were
true. The court also granted in part and denied in part
plaintiff’s motion regarding its slander of title claim, and
denied its motion on the tortious interference claim.

Michigan Dept. of Transp. v Tomkins,
--- N.W.2d ----, 2006 WL 787765
(Mich. App. Mar 02, 2006)

Issues: Condemnation action; Just compensation in
a partial taking case; Uniform Condemnation Procedures
Act (MCL 213.51 et seq.); Whether § 20(2) impermissibly
conflicted with constitutional just compensation principles;
Constitutionality of MCL 213.70(2); Department of Transp.
v Sherburn; Campbell v United States; Exception to the
Campbell rule.

Court: Michigan Court of Appeals (Published)
Case Name: Michigan Dep’t of Transp. v
Tombkins

e-Journal Number: 30773

Judge(s): Per Curiam - Whitbeck, Bandstra, and
Markey

In this issue of first impression regarding whether
§ 20(2) is impermissibly in conflict with constitutional
just compensation principles, the court held the § 20(2)
limitation on general damages, as applied to partial
takings cases, impermissibly conflicts with the established
constitutional meaning of “just compensation,” which
requires any and all factors relevant to market value
be taken into consideration when determining the
difference in the remaining property’s value before and
after the taking. Under the broad scope of § 20(2),
certain “general” damages shared in common by the
public should not be considered in determination of just
compensation awards. However, the statutory mandate
failed to recognize there is a distinction between liability
in inverse condemnation cases and damages in direct,
partial condemnation cases. In a partial taking case the
only way to fulfill the objective of just compensation for
reductions in the value of the remainder is to determine
the damages traceable to the creation of the project for
which the land was condemned. The case stemmed from
aright of way plaintiff acquired for construction of the M-6
highway. Part of the construction project required plaintiff
to construct various bridges, or overpasses, to continue
existing county roads over the new M-6 highway. One
such county road was Kenowa Avenue. The defendants’
single-family home was situated on approximately two

acres of land abutting Kenowa Avenue. The court held
the relevant inquiry was whether the Kenowa overpass
constituted an integral and inseparable part of the M-6
project was a question to be determined by a trier of
fact. Given the record did not provide sufficient argument
or evidence on the question of the relationship of the
Kenowa overpass to the M-6 project (that is, whether it
was indeed integral and inseparable, or separable), the
court concluded the prudent course of action was to
remand the action for further briefing and production of
evidentiary support, if any, on this question. Reversed
and remanded.

Wengel v Wengel, --- N.W.2d ----, 2006 WL
786969 (Mich. App. Feb 28, 2006)

Issues: Quiet title action; Application of adverse
possession as between cotenants where the property is
jointly owned with full rights of survivorship; Element
of hostility; Albro v Allen; Kipka v Fountain; Campau
v Campau; The “dual contingent remainders” aspect of
a joint tenancy with full rights of survivorship; Lowry v
Lyle; MCL 600.5829(3); MCL 554.32.

Court: Michigan Court of Appeals (Published)
Case Name: Wengel v Wengel

e-Journal Number: 30726

Judge(s): Murphy, Donofrio, and Kelly

In an issue of first impression, the court held the
doctrine of adverse possession can be applied, with
respect to the life estate interest, as between cotenants
where the property is jointly owned with full rights of
survivorship, although a heightened level of proof is
required. A claim by the ousted tenant to recover the
property accrues at the time of the tenant’s disseisin or
wrongful ejectment and the 15-year statutory adverse
possession period is measured from this point. However,
the ousted life tenant’s contingent remainder interest
“cannot be destroyed through adverse possession by the
occupying life tenant because the statutory period to file
an action to recover the property relative to that particular
interest cannot commence to run, at a minimum, until
the contingency occurs” — the claim accrues upon the
occupying life tenant’s death. Plaintiff transferred the
property to defendant and herself “as joint tenants with
full rights of survivorship” in 1981. The parties never
married, and defendant moved out in 1985. Plaintiff
filed this quiet title action in 2004. The court held the
trial court erred in finding plaintiff could not establish
adverse possession for lack of hostility and in granting
defendant summary disposition. The record showed, as
a matter of law, the elements of adverse possession were
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admitted and satisfied, even observing a heightened level
of proof. Plaintiff was entitled to judgment with regard
to adverse possession of defendant’s life estate interest.
However, also as a matter of law, defendant’s contingent
remainder in fee simple remained intact and he was
entitled to judgment relative to his contingent remainder.
Reversed in part, affirmed in part, and remanded.

In re Moukalled, 269 Mich. App. 708, ---
N.W.2d ----, 2006 WL 786878
(Mich. App. Feb 16, 2006)

Issues: Whether Article 9 of the UCC applies
to security agreements in real estate; Motion for
reconsideration of the probate court’s order denying
appellant’s motion for enforcement of a security agreement
(MCR 2.119(F)(3)); Whether the petitioner properly
asserted an equitable lien on the property; Warren Tool
Co. v Stephenson.

Court: Michigan Court of Appeals (Published)
Case Name: In re Estate of Moukalled
e-Journal Number: 30602

Judge(s): Per Curiam - White, Jansen, and
Wilder

Although the probate court erred in finding the UCC
applicable, the court affirmed on the ground the petitioner
properly asserted an equitable lien on the property. The
respondent and the decedent executed promissory notes
where petitioner agreed to make the decedent loans.
When the notes came due, decedent failed to make
payment. Petitioner and decedent, without the assistance
of an attorney, executed a document entitled “Security
Agreement.” Petitioner filed a lis pendens and claim of
lien against two vacant lots in Heather Hills. The probate
court erred in determining Article 9 applied to petitioner
and decedent’s agreement. Article 9 (MCL 440.9101
et seq.) was substantially amended by 2000 PA 348,
effective July 1, 2001. The case was commenced before
the amendment and was controlled by the provisions of
former Article 9. The court held the plain, unambiguous
language of MCL 440.9104(j) provides Article 9 does not
apply to the creation or transfer of an interest in land. The
court’s interpretation of § 9104(j) was further supported
by the plain, unambiguous language of § 9102(1).
Therefore, Article 9 of the UCC was inapplicable to the
alleged security agreement regarding the realty referred to
as “Heather Hills.” The appellant argued the petitioner’s
equitable lien claim should fail because the agreement
did not reveal the decedent intended to create a security
interest or mortgage in the property, but only reflected the
parties’ intent to prohibit decedent from filing bankruptcy.

The parties titled their agreement “Security Agreement,”
an expression of their intentions the Heather Hills lots
would serve as security for the promissory notes. Further,
the agreement provided the decedent’s personal holdings
and those of his business could not be sold or liquidated
without petitioner’s written consent. Petitioner also filed
the “Security Agreement” with the Register of Deeds,
which accepted the document as an actual financing
statement. The agreement reflected a clear intent by
the parties to use an identifiable piece of property, the
Heather Hills lots, as security for the promissory notes.
Petitioner sufficiently demonstrated he was entitled to an
equitable lien on the specific facts of the case.

Village of Oxford v Nathan Grove Family LLC,
--- N.W.2d ----, 2006 WL 335842
(Mich. App. Feb 14, 2006)

Issues: Condemnation; Necessity of taking; MCL
213.56(2) and (3); MCL 213.23; Wayne County v
Hathcock; Novi v Robert Adell Children’s Funded
Trust.

Court: Michigan Court of Appeals (Published After
Release)

Case Name: Village of Oxford v Nathan Grove
Family LLC

e-Journal Number: 31550

Judge(s): Per Curiam - Borrello, Sawyer, and
Fitzgerald

Since parking was a necessity, defendant intended to
provide parking, and there was no basis in fact for the
plaintiff-village’s conclusion the parking had to be free,
the trial court did not err in determining the defendant
had shown an abuse of discretion and in granting
defendant’s motion challenging the necessity of the taking
in this condemnation case. By virtue of its resolution, the
village determined the taking was necessary. The parties
appeared to agree parking in general is necessary in any
downtown area and even defendant’s expert suggested
defendant’s property was a main source of parking space
in the northeast quadrant, with a peak usage of 75 percent.
If the defendant did not intend to operate a parking lot,
and thus to deprive the village of a significant portion of
available parking in the area, the taking might arguably be
necessary. However, defendant intended to maintain the
property for use as a parking lot. The dispute was over
whether parking had to be free. The court concluded the
opinions of the village’s expert as to free parking applied
equally to paid parking. Defendant showed the village’s
determination paid parking was detrimental to the public
was based on pure speculation. Affirmed.
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Adams Outdoor Advertising, Inc. v Charter Tp.
of Canton, 269 Mich. App. 365, 711 N.W.2d
391 (Mich. App. Jan 10, 2006)

Issues: Quiet title action; Whether plaintiff could
bring an adverse possession claim against the defendant-
township in light of MCL 600.5821(2); Whether the
property in question was “public ground” within the
meaning of MCL 600.5821(2); Charter Twp. of Cascade v
Adams Outdoor Adver. (an unpublished opinion); Scope
of “public ground” immune from adverse possession
claims; Prescriptive easement claim; Doctrines of ejsdem
generis and noscitur a sociis.

Court: Michigan Court of Appeals (Published)
Case Name: Adams Outdoor Adver., Inc. v Charter
Twp. of Canton

e-Journal Number: 30072

Judge(s): Donofrio, Borrello, and Davis

Adopting the holding of Cascade the phrase “public
ground” is “a broadly construed term to refer to publicly
owned property open to the public for common use” and
the Legislature intended the phrase to be “inclusive,”
the court held the trial court properly determined the
property at issue was “public ground” within the meaning
of MCL 600.5821(2) and granted the defendant-township
summary disposition because plaintiff could not institute
an adverse possession claim against it pursuant to the
statute. Plaintiff’s predecessor in interest erected two
billboards on the property, located on the north side of
US-12 about 500 feet east of a road, in 1959. The MDNR
acquired the property at some point, and conveyed it to
defendant in 1982. Defendant asked plaintiff to remove
the billboards in 2002. Plaintiff sued, claiming it obtained
ownership of the property via adverse possession or, in
the alternative, a prescriptive easement. While Cascade
was an unpublished opinion, the court found its analysis
persuasive and dispositive, and rejected plaintiff’s argument
the holding in Cascade should be limited to the facts of
that case, which involved a recreational park. In light
of the Legislature’s intent to broadly construe “public
ground” to protect municipalities from adverse possession
claims, it was logical the protection covered “an area
so obviously open and accessible to the public” as the
property here. Affirmed.

Williams v City of Troy, 269 Mich. App. 670, ---
N.W.2d ----, 2005 WL 3416172
(Mich. App. Dec 13, 2005)

Issues: Claims related to a proposed condominium
project in a residential subdivision; Whether the Land

Division Act (LDA)(MCL 560.101 et seq.) required
defendant-Freund to file a court action to vacate the
existing plat and submit a “replat”; The Condominium
Act (CA)(MCL 559.101 et seq.); Whether the defendant-
City properly approved the proposed condominium
development under § 34.30.00 of the zoning ordinance;
Whether plaintiffs’ property interest was diminished
without due process of law.

Court: Michigan Court of Appeals (Published After
Release)

Case Name: Williams v City of Troy

e-Journal Number: 30517

Judge(s): Per Curiam — Cavanangh, Cooper, and
Donofrio

[This opinion was previously released as an
unpublished opinion on 12/13/05.] Since the LDA did
not apply to the proposed condominium development
at issue and the development clearly fell within the
boundaries of the existing subdivision, the trial court
properly determined defendant-Freud (the developer) was
not required to institute an action to vacate the existing
plat pursuant to the LDA before seeking the defendant-
City’s approval. Freud purchased three parcels of vacant
land in subdivision Lots 21 and 22 for a proposed “site
condominium” development under the CA. He planned to
combine the parcels into a singe “condominium project”
consisting of six detached “condominium units.” The
gross density of the proposed development would be
1.48 homes per acre, and a private road would provide
access. Once constructed, the development would
physically resemble a traditional planned subdivision
with freestanding residences. However, the homes would
be owned as condominiums and homeowners would
share an interest in designated common areas. The city
council approved the proposed development. Plaintiffs
argued Freud was required under the LDA to file a court
action to vacate the existing plat and submit a “replat”
excluding the proposed condominium development.
The CA specifically provides the LDA “shall not control
divisions made for any condominium project.” The
administrative rules promulgated pursuant to the CA
recognize a proposed condominium development may
overlap with a previously platted subdivision. Neither
the statutes nor the regulations required the plat to be
vacated pursuant to the LDA before a condominium
project could be developed. Summary disposition for
defendants was affirmed.
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CONTINUING LEGAL EDUCATION

by Brian P Henry, Chairperson
and
Arlene R. Rubinstein, Administrator

STATE BAR OF MICHIGAN
REAL PROPERTY LAW SECTION

Thirty-First Annual Summer Conference

Real Estate 2006: Expect the Best, Prepare for the Worst
Grand Hotel, Mackinac Island, Michigan

dJuly 12-15, 2006
Thank You Sponsors!

Patron Sponsor

First American Title Insurance Company
Contact: Jamie Burt 248-458-7218

Wednesday Evening Reception Sponsor Conference Level
FIDELITY NATIONAL TITLE INSURANCE Stewart Title Guaranty Co.
National Title Services Contact: John Tacia 248-350-2830

Contact: Don Rysztak 248-594-0913
Workshop Level

Thursday Evening Reception Sponsor ASTI Environmental

LandAmerica Contact: Doug Brown 810-225-2800 (ext. 201)
(Commonwealth, Lawyers &
Transnation Title Ins. Co.) Breakfast Level

Contact: Maxine Lievois 248-816-3850
ontack: Taxine Hevols Philip F. Greco Title Company

Contact: Anthony Viviani 586-493-5560

Limited accommodations are still available for the Thirty-First Annual Summer Conference to be held July 12
- 15, 2006 at the Grand Hotel on Mackinac Island, Michigan. We have over 160 registrants plus families and friends
attending this year’s conference. There is still time to register. We would like to thank Lawrence Dudek of Miller, Canfield,
Paddock and Stone, PLC in Detroit and Ronald Reynolds of Berry, Reynolds and Rogowski PC in Farmington Hills
for planning this outstanding program. We hope you will arrive in time for the opening reception, Wednesday, July
12 at 6:00 p.m. on the beautiful West Porch of the Grand Hotel and stay throughout the Round Table Discussions
Saturday, July 15th. This is a great time to network with other members of the Section! For further information, please
go to our website at www.michbar.org/realproperty/ and click on Summer Conference.

For further information call Arlene Rubinstein at 248-644-7378 or e-mail at LAWA1@aol.com.
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HOMEWARD BOUND

The Continuing Legal Education Committee is pleased to announce its Thirty-first season of “Homeward Bound”
seminars. This season’s series is under the direction of David Nykanen of Steinhardt, Pesick and Cohen, PC in
Birmingham. The Section will be working with ICLE in producing the 2006-2007 Homeward Bound series. If you
belong to the ICLE Partnership, there will be no separate charge for attending the seminar series. (Section members
who are not ICLE Partners will still be able to sign up for any or all Homeward Bound programs at the low Section
price of $80 per seminar.) The programs will also move up one hour and will now run from 2 p.m. to 5 p.m. This
will allow all seminars to be webcast. Further information on how to register for these programs will be available this
summer or you can call ICLE at 877-229-4350.

We are pleased to offer the following programs for the 2006-2007 Homeward Bound Series.

2006-2007 Homeward Bound Series
Real Property Law Section/ICLE
2:00 - 5:00 p.m.

November 2. 2006

MSU Management Education Center, Troy
Bankruptcy Sale and Lease Issues — Mastering the Maze

Moderator: Lawrence M. Dudek of Miller, Canfield, Paddock and Stone, PLC
Vicki Harding of Pepper Hamilton, LLP
Thomas R. Morris of Silverman & Morris PLLC

The Honorable Phillip J. Shefferly, Bankruptcy Judge for
the Bankruptcy Court for the Eastern District of Michigan

Geoffrey L. Silverman of Silverman & Morris PLLC

December 7, 2006
MSU Management Education Center, Troy
The Real (Property) World of
Liquor Licensing in Michigan
Moderator: Sandra M. Cotter of
Dykema Gossett, PLLC

Judith Allen, Commissioner,
Michigan Liquor Control Board

Julie Wendt, Director of Licensing,
Michigan Liquor Control Board

February 1. 2007
The Inn at St. John’s, Plymouth* tentative location

Developer and Municipal Viewpoints on
Condominium Development

Moderator: Mark E Makower of
Dickinson Wright, PLLC

Thomas R. Schultz of Secrest, Wardle, Lynch,
Hampton, Truex & Morley, PC

March 29. 2007
The Inn at St. John’s, Plymouth* tentative location
Boundary Disputes - What Happens
When You Cross the Line?

Moderator: Ronn S. Nadis of
Taubman Nadis & Neuman, PC

Raymond J. Donnelly of
Raymond J. Donnelly & Associates

May 10, 2007

The Inn at St. John’s, Plymouth* tentative location
Real Estate Tax Savings Ideas
Jor Your Client

Moderator: William B. Acker of Kemp, Klein, PC
Dean A. Rocheleau of Plante Moran PLLC
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“GROUNDBREAKERS”
TOWNSEND HOTEL

100 Townsend
Birmingham, Michigan

This year the first “Groundbreakers” Breakfast Roundtable program will be held on Thursday, October 12,
2006 at the Townsend Hotel in Birmingham. The program will begin at 8:00 a.m. and end at 9:30 a.m. A full breakfast
will be served. The program will be entitled “The ABC’s of Appraisals.” Each roundtable host will be discussing a
different issue currently facing practitioners in this area. Glen M. Zatz of Comerica Bank is the program coordinator.
We will not have a keynote speaker but registrants will visit two tables during the session.

The January 18, 2007 program will be entitled “Insurance — IT’S NOT A GAME but you better know
the rules before you play!” Kenneth Korotkin of the Korotkin Insurance Group will be the program coordinator.

We have added a third “Groundbreaker” program this year. The April 19, 2007 program will be “Common
Mistakes Made While Negotiating Leases (and How to Avoid Them).” The program coordinator will be
Kenneth E Posner of Couzens, Lansky, Fealk, Ellis, Roeder & Lazar, PC.

The “Groundbreaker” program is not included in the Homeward Bound Series or the ICLE partnership.
Each program will cost $65 for Section members and $75 for Non-Section members. The price at the door will be
$75 for Section members and $85 for Non-Section members. Seating is limited. We can accept 70 registrations. More
information will be available in August.

Please look elsewhere in this issue for the “Groundbreakers” Breakfast Roundtable schedule and registration
form.

The Mulligan Seminar
Lyon Oaks Golf Course

52251 Pontiac Trail
Wixom, Michigan 48393
248-437-9700

September 14, 2006

Couldn’t attend the 2006 Winter Conference? Didn’'t have the time to attend a Homeward Bound seminar? The
Section will be giving you another opportunity to hear two outstanding programs! Plan to attend the first annual
Mulligan seminar on September 14, 2006 at the Lyon Oaks Golf Course in Wixom, Michigan. The day starts with a
continental breakfast at 8:30 a.m. and the program begins at 9:00 a.m. Larry Dudek will repeat his presentation from
the winter conference entitled Dealing with the Distressed Project: What to do with the Development if Your
Client Gambled and Lost. Bill Acker will next repeat his well received Homeward Bound presentation involving
common Real Estate Tax Issues. At 11:30 a.m. we will distribute a box lunch and begin to play golf. The Section
would like to thank Brian Henry of Freeman, Cotton & Norris, PC in Bloomfield Hills for planning this program.

FEES

Seminar only (includes continental breakfast and materials)
Section Members: $100 Non-Section Members: $150

Seminar and Golf (includes continental breakfast, box lunch, materials, tee time & drink ticket)
Section Members: $200 Non-Section Members: $250

Please look elsewhere in this issue for the registration form.
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STATE BAR OF MICHIGAN
REAL PROPERTY LAW SECTION
2007 WINTER CONFERENCE

MARCH 8-10. 2007

“RESORT COMMUNITIES AND SECOND HOMES:
FOLLOWING YOUR CLIENTS “UP NORTH” AND “DOWN SOUTH”
DISNEY’S YACHT & BEACH CLUB RESORT
WALT DISNEY WORLD®
LAKE BUENA VISTA, FLORIDA

The CLE Committee is pleased to announce the Section will visit Walt Disney World® for its 2007 Winter
Conference. Gregory Gamalski from Cox, Hodgman & Giamarco, PC in Troy with Ronn Nadis of Taubman, Nadis
& Neuman, PC in Farmington Hills have planned an informative and timely program.

The program will focus on the purchase, sale, ownership of and investment in vacation properties in the tourist
and vacation meccas of northern Michigan and the southern vacation communities of Florida. Presentations will cover
(1) the details of resort condominium, time share, condotel, and fractional interest property ownership in Michigan and
Florida, (2) a comparison of Michigan and Florida state and local tax issues and federal income tax issues related to
the ownership of second homes for personal and investment uses, (3) the unique concerns associated with “family”
cottage ownership, such as the advisability of tenant in common ownership versus family LLC ownership of such
properties, and rental considerations such as tenants’ rights in Michigan and Florida, and (4) an examination of the
rights of access to Florida’s seashores and waters of Michigan’s inland lakes and the Great Lakes.

Accommodations

Rooms have been reserved at Disney’s Yacht & Beach Club Resort. Evoking the mood of New England seaside
hotels from the late 1800’s, Disney’s Yacht & Beach Club Resorts welcome guests into a nautical world of hardwood
floors, brass fittings and luxurious accommodations. Nestled along the shores of Crescent Lake, we will be within
walking distance of Disney’s BoardWalk entertainment area, a leisurely stroll from Epcot®, and a short boat ride
away from Disney-MGM Studios®.

Our group of rooms is at the Yacht Club just seconds from the convention center. Further information will be
available on the website in the next few weeks.

Group Room Rates are as follows:
Single/Double Occupancy: $255 per night

Additional Person (18 yrs and older): $25 per person per night

Room rates are subject to applicable sales and resort taxes, currently 11%%. Subject to availability, you may
reserve rooms at the group room rates for the three days before March 8, 2007 and the three days after March
10, 2007. We have a limited number of rooms reserved. To reserve your room call group reservations at
407-934-3372 and say you are with the Real Property Law Section, State Bar of Michigan.

For further information contact Arlene Rubinstein @ 248-644-7378.
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MARK YOUR CALENDAR:
BLOCKBUSTER 20TH ANNUAL UM/ULI
REAL ESTATE FORUM PLANNED FOR DETROIT

A must-attend event this year for all real estate professionals is the 20th Annual University of Michigan /
Urban Land Institute Real Estate Forum on Thursday, October 26, and Friday, October 27. For the first time ever,
the annual Forum program is a nationally sponsored ULI event and is expected to attract participants and attendees
from throughout the country. Nationally-renowned veteran real estate developer Albert B. Ratner, co-chairman of
the board of Forest City Enterprises, Inc., will deliver what is sure to be a highly interesting and informative keynote
address on Friday.

Equally as exciting, the Forum format has been revamped this year and promises a tightly-focused, project-based
agenda that will appeal to real estate developers, as well as the brokerage community, public sector officials, and
other real estate professionals.

Detroit will again be the focal point of the Forum, but with a new twist. With its theme, THE NEXT AMERICAN
DREAM: Creating Walkable Urbanity, the 20th UM-ULI Real Estate Forum will examine the regeneration of
downtown Detroit. Plans calls for dynamic workshops coupled with interactive roundtable discussion groups led by
local and national leaders. Also new this year, a walking tour will replace the usual bus tour. Both days, Thursday
and Friday, will take place in Detroit at the Cobo Conference and Exhibition Center.

Be sure to save the date, and visit www.umuliforum.com to register or for more information.

COURSE CALENDAR

Set forth below is a schedule of Continuing Legal Education courses sponsored or co-sponsored by the
Real Property Law Section through September 2006.

Key: HB = Homeward Bound
ICLE= Courses co-sponsored by the Institute of Continuing Legal Education

Date Location Program Topic
July 12-15 Grand Hotel SC Real Estate 2006:
Mackinac Island Expect the Best,
Prepare for the Worst
September 7 MSU Management Ed. Center ICLE Land Use & Development 2006
Troy
September 14 Lyons Oaks Golf Course CLE The Mulligan Seminar

Wixom, Michigan

For further information on all Homeward Bound Seminars and the Summer Conference can be found on the
Internet at: http://www.michbar.org/realproperty/ and ICLE Courses at http://www.icle.org/
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2006-2007
“Groundbreakers”
BREAKFAST ROUNDTABLES
REGISTRATION FORM

Name

Firm

Address

City/State/Zip

Michigan Bar Membership Number P#

Method of Payment: Check Visa MasterCard American Express

Total $

Name as appears on credit card

Account Number Exp. Date Signature

Signature

Advance Single Registration will be as follows:
Section Member: $65
Non-Section Members: $75

At the door:
Section Members: $75
Non-Section Members: $85

I will attend the following programs:

October 12, 2006 Program on the “ABC’s of Appraisals” =
January 18, 2007 Program on “Insurance — IT'S NOT A GAME
but you better know the rules before you play”
April 19, 2007 Program on “Common Mistakes While Negotiating Leases
(and How to Avoid Them)” ___
Total $ Mail with your payment to:  Real Property Law Section
State Bar of Michigan
PO. Box 473

Birmingham, Michigan 48012

For further information, call Arlene Rubinstein at 1-248-644-7378 or email: LawAl@aol.com.
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REGISTRATION

Pease register me for The Mulligan Seminar to be held at the Lyon Oaks Golf Course in Wixom, Thursday,
September 14, 2006.

Name

Firm Name

Address
City
Zip Code

Telephone

Email

Michigan Bar Membership Number P#

Please specify how you would like your name tag (s) printed

FEES - Register Now!

Seminar only (includes continental breakfast and materials)
Section Members: $100 Non-Section Members: $150

Seminar and Golf (includes continental breakfast, box lunch, materials, tee time & drink ticket)
Section Members: $200 Non-Section Members: $250

Make checks payable to State Bar of Michigan
Visa MC American Express

Credit Card Number

Expiration Date

Authorized Signature

Mail to: Real Property Law Section
PO. Box 473
Birmingham, Michigan 48012

Golf Reservations

Tee Times
Tee times have been reserved on the Lyon Oaks Golf Course on Thursday, September 14, 2006 beginning at 11:45 a.m.
Yes, I would like to golf on the Lyon Golf Course with the following registrants.

Name(s)

Box Lunch includes Lawash Roll-up sandwich (Y2 turkey, Y2 ham), chips, whole fruit, homemade cookie and bottled
water.
Please let me know if you will need a substitute sandwich.

For further information, please call 248-644-7378 or email LAWA1@aol.com.
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Registration Form

Please register me for the 2007 Winter Conference to be held at Disney’s Yacht & Beach Club Resort in Lake
Buena Vista, Florida, March 8-10, 2007.

Name

Firm Name

Address

City Zip Code

Telephone
Email P#

Spouse/Guest’s Name

Please specify how you would like your name tag(s) printed:

FEES - Register Now!

Before October 1, 2006: First time Winter Conference Section Attendees: $300
Section Members: $350 Non-Section Members: $400

After October 1, 2006: First time Winter Conference Section Attendees: $375
Section Members: $425 Non-Section Members: $475

Make checks payable to State Bar of Michigan
MC

Visa

American Express

Credit Card #

Expiration Date

Signature

Mail to:  Real Property Law Section
PO. Box 473
Birmingham, Michigan 48012

Please send Section Membership Application
Conference materials: Registrants will receive a book of specially prepared materials.

Cancellations: $100.00 of the registration fee made in connection with the Winter Conference of the Section
shall be non-refundable. A registrant who does not attend shall be entitled to receive a refund of all but $100 of his
or her registration fee and shall be entitled to receive the conference materials. There shall be no exception to this
policy.

For further information call:
Arlene Rubinstein, Administrator
248-644-7378 Fax # 248-540-2771
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