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with an LL.M. degree?
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Programs at LLM@cooley.edu or call 517-913-5725.

Visit cooley.edu/LLM to learn more.
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practice or specialize in an area of law. WMU-Cooley Law School is awarding
up to $4,300 in scholarship to those who begin a WMU-Cooley LL.M. program
in 2022. Classes are flexibly scheduled on weeknights and weekends to
minimize interruptions to family and career.




ICLE | Your Partner in Practice

Effectively Advise Trustees from Start to Finish

Trust Administration Under
the Michigan Trust Code

SECOND EDITION

€€ Having this book is like having a room full
of experts guiding you each step of the way
through a trust’s administration. 39

Marlaine C. Teahan
Fraser Trebilcock, Lansing

TWO OPTIONS—PRINT OR ONLINE

@ THE INSTITUTE OF CONTINUING LEGAL EDUCATION BUY TODAY

L The education provider of the State Bar of Michigan \ www.icle.org/books/taumtc

The State Bar of Michigan * The University of Michigan Law School *

I C L E Sgiversity Law School * University of Detroit Mercy ;10! o‘ ]j;.évs'- / an Olcc;ls{ n 8 7 7_2 2 9 _43 5 O

iversity Thomas M. Cooley Law School * Michiga




MICHIGAN BAR JOURNAL | JUNE 2022 03

MICHIGAN

BARJOURNAL

JUNE 2022 | VOL. 101 | NO. 06

Shifting Sands PFAS in the courts
Michigan’s Great Lakes shorelines

What happened, what's next
Richard Norton

Nick Coulson and Kyle Konwinski

OF INTEREST

08 IN BRIEF CELEBRATING
10 IN MEMORIAM

14 LOOKING BACK: THE 1980s
19 IN FOCUS: WATER LAW

YEARS




MICHIGAN

BAR
JOURNAL

JUNE 2022 ¢ VOL. 101 o NO. 06

OFFICIAL JOURNAL OF THE STATE BAR OF MICHIGAN
EXECUTIVE DIRECTOR: PETER CUNNINGHAM

MANAGING EDITOR ADVERTISING

MIKE EIDELBES STACY OZANICH
DIRECTOR OF COMMUNICATIONS DESIGN & ART DIRECTION
MARJORY RAYMER SARAH BROWN
EDITORIAL ASSISTANT LAYOUT ASSISTANCE
JOYCE NORDEEN CIESA INC.

MICHIGAN BAR JOURNAL COMMITTEE
CHAIRPERSON: JOHN R. RUNYAN, JR.

WILLAM J. ARD DAVID M. KRAUS
NARISA BANDALI GERARD V. MANTESE
AUSTIN D. BLESSING MICHAEL KEITH MAZUR
KINCAID C. BROWN NEAL NUSHOLTZ
MARINA TAKAGI COBB ALEXANDRA PAGE
MARGARET A. COSTELLO ANTOINETTE R. RAHEEM
DAVID R. DYKI ROBERT C. RUTGERS JR.
ALICE C. EIKIN SHELLEY R. SPIVACK
BRENDAN HENRY FREY AMY L. STIKOVICH

NEIL ANTHONY GIOVANATTI GEORGE M. STRANDER
ZACHARY GRANT SARA JOY STURING
NAZNEEN S. HASAN DAVID W. THOMPSON
JOHN O. JUROSZEK JOHN J. WOICIK

JOSEPH KIMBLE

CONTACT US
BARIOURNAL@MICHBAR.ORG

ADVERTISING
ADVERTISING@MICHBAR.ORG

READ ONLINE
MICHBAR.ORG/JOURNAL

Articles and letters that appear in the Michigan Bar Journal do not nec-
essarily reflect the official position of the State Bar of Michigan and their
publication does not constitute an endorsement of views which may
be expressed. Copyright 2021, State Bar of Michigan. The Michigan
Bar Journal encourages republication and dissemination of articles it
publishes. To secure permission to reprint Michigan Bar Journal articles,
please email barjournal@michbar.org.

The contents of advertisements that appear in the Michigan Bar Journal
are solely the responsibility of the advertisers. Appearance of an adver-
tisement in the Michigan Bar Journal does not constitute a recommenda-
tion or endorsement by the Bar Journal or the State Bar of Michigan of
the goods or services offered, nor does it indicate approval by the State
Bar of Michigan, the Attorney Grievance Commission, or the Attorney
Discipline Board.

Advertisers are solely responsible for compliance with any applicable
Michigan Rule of Professional Conduct. Publication of an advertisement
is at the discretion of the editor.

The publisher shall not be liable for any costs or damages if for any
reason it fails to publish an advertisement. The publisher’s liability for
any error will not exceed the cost of the space occupied by the error
or the erroneous ad.

The Michigan Bar Journal (ISSN 0164-3576) is published monthly ex-
cept August for $60 per year in the United States and possessions and
$70 per year for foreign subscriptions by the State Bar of Michigan,
Michael Franck Building, 306 Townsend St., Lansing, Ml 48933-2012.
Periodicals postage paid at Lansing, MI and additional mailing offices.
POSTMASTER: Send address changes to the Michigan Bar Journal,
State Bar of Michigan, Michael Franck Building, 306 Townsend St.,
Lansing, MI 48933-2012.

COLUMNS

12 PRESIDENTS PAGE

Made in Michigan: What it means to us that Michigan is
a mandatory bar state

Dana Warnez

30 PLAIN IANGUAGE

Graphics in briefs: Why not2 (Part 2)
Wayne Scheiss

34 BEST PRACTICES

Daubert challenges to expert testimony: Legal overview and
best practices

Chad Engelhardt and Jennifer Engelhardt

38 ETHICAL PERSPECTIVE

Stop sending subpoenas to attorneys for protected information
Alecia M. Chandler

40 LIBRARIES & LEGAL RESEARCH

Michigan’s groundwater and the public trust doctrine
Shay Elbaum

42 AW PRACTICE SOLUTIONS

Cultivate innovation mindsets to build your future

Juda Strawczynski

46 PRACTICING WELLNESS

Workplace culture: What's love got to do with it2

Dawn Grimes Kulongowski

NOTICES

50 ORDERS OF DISCIPLINE & DISABILITY

56 FROM THE MICHIGAN SUPREME COURT

62 FROM THE COMMITTEE ON MODEL
CRIMINAL JURY INSTRUCTIONS

69 CLASSIFIEDS






06 MICHIGAN BAR JOURNAL | JUNE 2022

STATE BAR OF MICHIGAN
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StaTE BAR OF MICHIGAN

MEMBER SUSPENSIONS
FOR NONPAYMENT OF DUES

The list of active attorneys who are suspended for
nonpayment of their State Bar of Michigan 2021-
2022 dues is published on the State Bar's website
at michbar.org/generalinfo/pdfs/suspension.pdf.

In accordance with Rule 4 of the Supreme Courf's
Rules Concerning the State Bar of Michigan,
these attorneys are suspended from active
2022,
and are ineligible to practice law in the state.

membership effective  February 15,

For the most current status of each attorney, see
our member directory at directory.michbar.org.
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¢ Identify sources of error in BAC calculations To purchase your print copy or

digital eBook ($269 $229)

of Patrick Barone's guide to
inning DUI ts, go to:

¢ Find weaknesses in the use of field sobriety tests ;’;Ir:zlsnpgubliSh;rgl;Z:]n/zdng °

e Suppress audiovisual evidence

¢ Successfully attack damaging chemical test results
* Effectively cross-examine the prosecution’s key witnesses

SAVE 15% with coupon code MBJ15 |

¢ Know when and how to use experts cost-effectively

AUTHOR: PATRICK T. BARONE

Patrick T. Barone has an “AV” (highest) rating from Martindale-Hubbell, and since 2009 has
been included in the highly selective U.S. News & World Report’s America’s Best Lawyers, while
the Barone Defense Firm appears in their companion America’s Best Law Firms. He has been rated
“Seriously Outstanding” by Super Lawyers, rated “Outstanding/10.0” by AVVO, and has recently

been rated as among the top 5% of Michigan’s lawyers by Leading Lawyers magazine.

BARONE The Barone Defense Firm accepts referrals from throughout Michigan.

DEFENSE FIRM baronedefensefirm.com | 248-594-4554
Birmingham | Grand Rapids

RECENTLY

LTIOR L W RELEASED

ETHICS MATTER MICHIGAN LAND
TITLE STANDARDS

6TH EDITION, 8TH SUPPLEMENT (2022)

It’s not just the destination, it's the

The Eighth Supplement (2022) to the
o6th Edition of the Michigan Land Title
Standards prepared and published by
the Land Title Standards Committee of
the Real Property Law Section is now
available for purchase.

Still need the 6th edition of the Michigan
Lland Title Standards and the previous
supplements? They are also available

Business Litigators | Business Lawyers altiorlaw.com | 248.594.5252

for purchase.

MICHIGAN

BAR READ THE BAR
JOURNAL  srevsnr osersovens




08 MICHIGAN BAR JOURNAL | JUNE 2022

IN BRIEF

SBM SEEKS CANDIDATES FOR
TWO AGENCY VACANCIES

The State Bar Board of Commissioners
seeks names of persons inferested in filling
the following agency vacancies.

Institute of Continuing Legal Education
(ICLE) Executive Committee: One vacan-
cy for a fouryear term beginning Oct. 1,
2022. The role of committee members is to
assist with the development and approval
of ICLE education policies; formulate and
promulgate necessary rules and regulations
for the administration and coordination of
ICLE's work; review and approve the ICLE
annual budget and activities contemplat-
ed to support the budget; and, whenever
possible, promote ICLE’s activities. The com-
mittee meets three times a year, usually in
February, June, and October.

Michigan Indian Legal Services (MILS)
Board of Trustees: Two vacancies for

three-year terms beginning Oct. 1, 2022.
MILS bylaws require that a majority of the
board be Native American. The board sets
policy for a legal staff that provides spe-
cialized Native American law services fo
Native American communities statewide.
The board hires an executive director. The
board is responsible for operating the cor-
poration in compliance with applicable law
and grant requirements. Board members
should have an understanding and appre-
ciation for the unique legal problems faced
by Native Americans. Board members are
responsible for setting priorities for alloca-
tion of the program'’s scarce resources. The
board is accountable to its funding sources.
The board meets on Saturdays in Traverse
City on a minimum quarterly basis.

The deadline to apply for the ICLE Executive
Committee or MILS Board of Trustees is July 1.

Interested applicants should submit a re-
sume and letter outlining their background
and nature of interest in the position to
Marge Bossenbery at mbossenbery@mich-
bar.org. Applications must be submitted via

Z @W$ %M/g&é %0.

PROBATE RESEARCH

Missing and Unknown Heirs Located
With No Expense to the Estate

Domestic & International Service for:

e Courts
* Lawyers

1345 Wiley Road, Suite 121, Schaumburg, lllinois 60173
Phone: 800-844-6778 FAX: 800-946-6990
www.landexresearch.com

e Trust Officers
e Executors & Administrators

Claims Against
Stockbrokers

STOCK LOSS e Broker at Fault
We’re committed to helping your clients recover

FREE CONSULTATION
All referral fees honored

Call Peter Rageas
Attorney-At-Law, CPA

313.962.7777
Rageas@shcglobal.net

www.brokersecuritiesfraud.com

email. Applications received after the dead-
line will not be considered.

SECTION BRIEFS

ALTERNATIVE DISPUTE
RESOLUTION SECTION

On Sept. 30-Oct. 1, the section will host its
ADR Conference, which will continue to be
virtual. We are pleased to announce that
the annual awards ceremony will return in
person on Saturday, Oct. 1, at the Inn at St.
John’s in Plymouth. Upcoming events, past
event materials, and the latest Michigan
Dispute Resolution Journal can be found
at connect.michbar.org/adr/home.

ANTITRUST, FRANCHISING &
TRADE REGULATION SECTION

The section will hold a combined busi-
ness meeting and social event on June 10
at Berkley Common, located at 3087 West
Twelve Mile Road in Berkley. The council
meeting will commence at 4 p.m. and the
social event will begin at 4:30 p.m. All sec-
tion members are welcome to attend. This is
a great opportunity to meet attorneys famil-
iar with our area of law, make some new
friends, or renew old friendships.

ARTS, COMMUNICATION,
ENTERTAINMENT, AND

SPORTS SECTION

The section will be gathering at 6 p.m. June
16 in Ann Arbor for the Hensel/Founders
Award, which will be presented this year
to Thomas Blaske and Mary Steffek Blaske.
Contact Cindy Victor at cvictor@kusryan.
com for more information.

BUSINESS LAW SECTION

The Business Law Institute will be held Oct.
7 in Grand Rapids. The section’s annual
meeting will be conducted as part of the
Business Law Institute. We hope you can
join us for these events. More information
is coming soon.

ENVIRONMENTAL LAW SECTION

The section’s summer program returns in
person on June 9 at the Michigan Wildlife
Conservancy in Bath. Join section members
for an informative afternoon program from
1-4 p.m. followed by a complimentary



happy hour. There is no cost to register for
this event.

FAMILY LAW SECTION

Since Feb. 25, the section’s listserv has expe-
rienced technical problems blocking many of
our section members from the list. As of the
week of April 25, we believe the issue has
been fixed. If you are on the FLS listserv and
have not started gefting posts again, contact
Steve Heisler at saheisler@heisler.org.

HEALTH CARE LAW SECTION

The section is hosting a webinar at noon on
June 7 on the federal coverage mandate for
at-home, overthe-counter COVID-19 tests.
The webinar will be presented by Christo-
pher Laney and Natalie Pirkola of Health
Alliance Plan, and it will provide guidance
on how and to what extent athome tests are
required to be covered and how one health
plan implemented the mandate.

INSURANCE AND INDEMNITY
LAW SECTION

The section thanks all who came out for our
business meeting and five-year strategic
plan discussion at the Detroit Athletic Club
on April 14. Congratulations to Amanda
Delekta, the winner of our 2022 Scholar-
ship Program! Plans are underway for our
next meeting on July 14, which will be
followed by a presentation by Chirco Title
President Michael Luberto. For details on
that meeting, visit us on Facebook or at con-
nect.michbar.org/insurance/home.

LAW PRACTICE
MANAGEMENT SECTION

The section hosted a roundtable discussion
on April 21 — its first event since 2018 —
on the use of Zoom in the Michigan courts
following the pandemic. The section also
held its regular section council meeting,
initiated planning for its annual meeting,
approved initiation of a new listserv, and
formed a longrange planning committee.
The section council is encouraging its mem-
bers to volunteer by reaching out to chair
lan Lyngklip at lan@Consumerlawyers.com.

LABOR & EMPLOYMENT
LAW SECTION

The section will host a cocktail hour July 21

at Detroit Shipping. It's one of several re-
connection initiatives being planned, which
also includes an Oktoberfest event. We look
forward to seeing you! Watch the section’s
website and social media for sign-up in-
formation. Upcoming educational sessions
include the July 14 “Post-COVID Courtroom
Practice Debrief with Judges” and the sec-
tion’s midwinter meeting at the Detroit Ath-
letic Club on Jan. 20, 2023.

REAL PROPERTY LAW SECTION

The Real Property Law Section 2022 summer
conference — titled “Finding the Balance” —
is set for July 20-23 at Crystal Mountain Resort
in Thompsonville. In this swiftmoving real es-
tate environment, striking a balance between
safety and cost is increasingly difficult. Mich-
igan real estate attorneys are invited to meet
colleagues and participate in discussions on
current issues impacting real property law
in the state. The three days of learning will
include expert panel discussions, workshops,
and interactive roundtables. For more informa-
tion on the conference, visit na.eventscloud.
com/ereg/index.php2eventid=678420&. To
reserve rooms, go to finyurl.com/vp4c6d7u.

SOCIAL SECURITY SECTION

Most local Social Security Administration
offices reopened on April 7 for in-person
services. Hearing offices are opening slow-
ly for limited in-person hearings, and that
number will continue fo increase. However,
given the number of claimants waiting for
in-person hearings, attending hearings by
phone or video will help decrease the back-
log. Thus, it is anticipated that phone and
video hearings will continue until at least
later this year.

YOUNG LAWYERS SECTION

The section successfully held an exciting
National Trial Advocacy Competition and
plans for an in-person event in the fall. Ad-
ditionally, the section hosted several edu-
cational programs, sent a contingent to the
ABA Spring Conference, and partnered
with the Grand Rapids Bar Association and
the Kalamazoo Bar Association for a pre-
sentation and social event in Grand Rapids.
Planning for summer events is underway.
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DENTAL
MALPRACTICGE
CASES

CALL FOR
SPEGIAL
EXPERTISE

When a client comes
to you with a p ;:;
dental malpractice
problem you can:

e turn down
the case

e acquire the
expertise

e refer the
case

As nationally
recognized,*
experienced
dental
malpractice
trial lawyers,
we are
available for
consultation
and referrals.

*invited presenter at
nationally-attended
dental conferences

*practiced or pro hac vice
admission in over
35 jurisdictions

ROBERT GITTLEMAN
LAW FIRM, PC

TRIAL LAWYERS
31731 Northwestern Highway, Suite 101E
Farmington Hills, Michigan 48334

(248) 737-3600
FAX (248) 737-0084

rgitt3240@aol .com

www.dentallawyers.com
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IN MEMORIAM

HON. THOMAS R. EVANS, P38525, of Gladwin, died May 2, THOMAS P. KLIBER, P41520, of Grosse Pointe Woods, died Feb.
2022. He was born in 1958, graduated from Wayne State Univer- 14, 2022. He was born in 1951, graduated from University of
sity Law School, and was admitted to the Bar in 1985. Detroit School of Law, and was admitted to the Bar in 1988.

STEPHANIE A. GRIZ, P36252, of Dearborn, died March 18, 2022.  JACK D. SAGE, P34185, of Grand Rapids, died April 8, 2022. He
She was born in 1958, graduated from University of Detroit School ~ was born in 1944 and was admitted to the Bar in 1982.
of Law, and was admitted to the Bar in 1984.

LAURENCE M. SCOVILLE JR., P20168, of Charleston, S.C., died
JONATHAN S. GROAT, P58547, of Southfield, died Nov. 26, Feb. 27, 2022. He was born in 1936, graduated from University
2021. He was born in 1972 and was admitted to the Bar in 1998.  of Michigan Law School, and was admitted to the Bar in 1962.

HARRY W. KEIDAN, P23967, of Phoenix, Ariz., died April 8, 2022.  ALAN M. VALADE, P28837, of Brighton, died May 8, 2022. He
He was born in 1944, graduated from University of Michigan Law  was born in 1952, graduated from Wayne State University Law
School, and was admitted to the Bar in 1969. School, and was admitted to the Bar in 1978.

In Memoriam information is published as soon as possible after it is received. To notify us of the passing of a loved one or colleague, please email barjournal@michbar.org.

FORTARIS CAPITAL ADVISORS

(248) 410-3839 6623 Telegraph Rd. STE 245 Bloomfield Hills, Ml 48301 fortariscapital.com
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FROM THE PRESIDENT

DANA WARNEZ

Made in Michigan:

WHAT IT MEANS TO US THAT MICHIGAN
IS A MANDATORY BAR STATE

“Have you ever been sued?”

Thanks to my status as an officer of the State Bar of Michigan and
the lawsuit filed against the Bar, Taylor v. Warnez, | can no longer
say no, even though this case has come to an end.

The U.S. Supreme Court recently denied certiorari in the case,
but member Lucille Taylor’s complaint, the State Bar’s responses,
and the decisions of the U.S. District Court for the Western District
of Michigan and the U.S. Court of Appeals for the Sixth Circuit
are all available through whichever legal research tool you use,
including the State Bar's free legal research tool — find it at mich-
bar.org/programs under the Research and Opinions heading.
You should read them. I'm not the only defendant. Every member
of the Bar in Michigan, living or dead, who has believed in their
heart-of-lawyer hearts that we are different from a trade union, is
an implicit defendant.

The answer the State Bar filed in response to Taylor v. Robert J.
Buchanan is the State Bar’s official word. Here's my personal take:
| want to thank Ms. Taylor, a distinguished member of our Bar, for this

lawsuit. It's been a wake-up call. Whether you're an SBM fan, foe,
or just frying-to-make-a-living member, we've all taken the State Bar
of Michigan for granted. Fact is, if the State Bar of Michigan didn’t
exist, we'd still be regulated and paying licensing fees to the state.
But we wouldn't have a role in what that regulation should look like.

The idea of the “bar” as a description of the lawyers within a single
jurisdiction is centuries old. As a noun of multitudes, the bar is as
familiar a term as a pride of lions, a pack of wolves, a murder of
crows, a gaggle of geese, or a litter of puppies. In most countries,
the bar functions outside of government, but in the uniquely Ameri-
can version of the bar adopted by a majority of U.S. states, the bar
has been integrated into the regulation of legal services for the ben-
efit of the public. Within those 32 states, there are wide variations;
each state has put its distinctive mark on what its integrated bar
should be. But every integrated bar is grounded in a recognition of
the common identity of lawyers as “officers of the court” with the
obligations and privileges that come with that designation. In states
without an infegrated bar, the bar has not been given the elevated
independent status afforded lawyers in the rest of the world. In-
stead, lawyers are treated like any other profession.

The views expressed in From the President, as well as other expressions of opinions published in the Bar Journal from fime to time, do not necessarily state or reflect
the official position of the State Bar of Michigan, nor does their publication constitute an endorsement of the views expressed. They are the opinions of the authors
and are infended not to end discussion, but fo stimulate thought about significant issues affecting the legal profession, the making of laws, and the adjudication

of disputes.



I'm grateful that many decades ago, my state chose to integrate
our bar. As a result, the State Bar of Michigan is not the plaything
of rich old dudes; it belongs to all of us. If | read words that | don't
agree with from a section of the State Bar in the Michigan Bar
Journal, | can talk back, not because | happen to be president
of the State Bar this year, but because I'm a licensed Michigan
lawyer. Everybody has a vote, and everybody has a voice. Our
State Bar presidents have come from across the political spectrum.
The children and grandchildren of bluestocking firm lawyers have
equal status with lawyers who were the first in their family to go to
college. If you have time and energy to contribute to its work, the
State Bar welcomes you with open arms.

The State Bar of Michigan is what it is because the lawyers of Mich-
igan, acting on the status the state has given us, have collectively
made it what it is — a living, evolving entity shaped over many de-
cades by the voices of every Michigan lawyer who wants to have a
say. I'm reminded of the anthem of Michigan's rightfully cherished
University Musical Society: “Everybody In, Nobody Out.”

lt's hard to write about the virtues of the integrated bar without
sounding like I'm running down voluntary bars. I'm not. From day
one, | was embraced by my local bar, being sworn in at a ceremo-
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ny sponsored by the local bar’s young lawyers’ section. Engaging
with my local and voluntary bars has been essential in creating
relationships with judges and other colleagues, and networking
allowed me to develop and maintain referral sources and men-
tor others and be mentored as laws and the profession changes.
Further, so many law-related education events like Law Day and
high school mock trial competitions wouldnt be possible without
the support of our local, voluntary bars. In these and so many other
ways, our voluntary bar associations are essential and wonderful
resources for lawyers and their local communities. But | think they
are strengthened, and their good works amplified, by a strong state
bar integrated info state government.

To be called to the bar is to belong to an institution with a shared
code of ethics. Whatever its form, the organized bar has not only
been the engine for the establishment and maintenance of stan-
dards of conduct, but it has also been — throughout the world and
across the centuries — the source of fellowship, mentoring, innova-
tion, and reform. | think that legacy is advanced by the wonderful
American invention of the integrated bar, and I'm honored to have
defended it passionately as both an individual and as defendant
president of the State Bar of Michigan.



THE 80s

The 1980s continued the evolution of the
Michigan Bar Journal as a publication that
not only announced and reported on Bar
events but also became a useful tool for
practicing attorneys with the introduction of
theme issues.

Beginning with a theme issue on evidence,
the various sections of the Bar began collect-
ing articles for publication so there would be
a labor law theme, a business law theme, a
negligence law theme, and so on. The idea
was that attorneys could retain the theme is-
sues as references when preparing cases in
various areas of law.

The theme issues have continued for the last
40 years as part of the service that the Bar
Journal provides to its members. These issues
continue fo serve their original infent: name-
ly, that the Bar Journal has become a perma-
nent part of many attorneys’ libraries.

Later in the decade, columns were introduced
to aid attorneys. One notable addition was
the Plain Language column, which | found
helpful in writing briefs. Nearly four decades
later, it still appears in the Bar Journal.

For a while in the 1980s, Bar Journal cov-
ers featured works of art; the idea was to
encourage atforneys to be patrons of the
arts. Of particular note was that each annu-
al directory issue cover had a work of art
depicting a legal subject. Perhaps the big-
gest coup in publishing a work of art with a
legal theme was the directory issue that pub-
lished — probably for the first and only time
in the United States — a 1905 painting of a
jury frial in Oslo, Norway, by that country’s
greatest painter, Edvard Munch. Munch,
of course, is famous for his painting “The
Scream.” We were pleased to infroduce Bar
members to the work of this legendary paint-
er. Another directory cover featured an early

JULY 14-17, 1980
Joe Louis Arena in Detroit hosted the Republican National
Convention. Ronald Reagan, the former actor and California
governor, was nominated for president with George H.W.
Bush as his running mate. Reagan settled on Bush after former
President Gerald Ford declined his offer

American painting of a trial from colonial
times, adding to the depth of the interplay
between art and the legal profession.

At least one other state followed, in part,
the format of our journal. But perhaps no
better tribute can be made to the success of
the Michigan Bar Journal than the fact that
on more than one occasion, briefs filed in
courts have cited material that appeared in
its pages.

Detroit attorney George T. Roumell Jr. is one of the
nation’s preeminent labor arbitrators and author of
the Primer on Labor Arbitration. A past recipient
of the American Arbitration Association Whitney
North Seymour Award for contributions to the field
of labor arbitration, the State Bar of Michigan Rob-
erts P Hudson Award, and the SBM Labor and Em-
ployment Law Section Distinguish Service Award,
Roumell chaired the Michigan Bar Journal Advisory
Board from 1981-1985, when he became 51st presi-
dent of the State Bar of Michigan.

DEC. 8, 1980

Beatle John Lennon was assassi-
nated in front of his New York
City apartment.




MARCH 30, 1981

John Hinckley Jr. made an un-

successful attempt to assassi-
nate President Reagan outside
the Washington Hilton Hotel.
Reagan, press secretary James
Brady, and two others were
injured in the shooting.

\

JULY 29, 1981

Britain’s Prince Charles married
Diana Spencer at St. Paul’s
Cathedral in London. The

royal wedding was seen by an
estimated 750 million television
viewers worldwide.

v

AUG. 5, 1981

President Reagan began firing
more than 11,000 air traffic
controllers striking in violation of
his order to return to work. The
Professional Air Traffic Controllers
Organization (PATCO) was the
only labor organization to support
Reagan in the 1980 election and,
in return, Reagan pledged that

he would “bring about a spirit of
cooperation between the president
and the air traffic controllers.”
PATCO's president mistakenly took
this pledge to mean Reagan would
not fire the controllers for striking in
violation of federal law.

MAY 1982

The Michigan Bar Journal pub-
lished its first theme issue, titled
“Evidence in Michigan.”

JAN. 1, 1983

The internet was born when AR-
PAnet adopted TCP/IP protocols
which allowed data exchange
among a network of different
models of computers.

DEC. 29, 1983

In a per curiam order, the Mich-
igan Supreme Court dismissed a
petition for special relief filed by
attorney Allan Falk that raised

a First Amendment challenge to
various activities of the State Bar
of Michigan based on the funding
of those activities from his man-
datory dues. At the same time,
the Court said it would appoint
a committee to review the State
Bar's practices and activities and
make recommendations.

>
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SEPTEMBER 1984

Dennis W. Archer became the first
Black president of the State Bar
of Michigan.

\

OCT. 9-14, 1984

The Detroit Tigers won the World Se-
ries, defeating the San Diego Padres
in five games. The Tigers started the
season 35-5 and finished with 104
wins, 15 games ahead of their nearest
competitor, becoming the first team
since the 1927 New York Yankees
and one of only five teams in base-
ball history to lead their respective
leagues/divisions wire to wire.

v

MARCH 1, 1985

The Michigan Court Rules of 1985
took effect, governing all proceedings
in actions brought on or after that
date and all further proceedings in
pending actions.

MARCH 11, 1985

Mikhail Gorbachev became the new
leader of the USSR and implemented
a series of new policies including
“glasnost” (a more consultative
government style) and “perestroika”
(economic and political restructuring.)
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JULY 1, 1985

Michigan enacted a mandatory seatbelt law, the third
state in the union to do so.

JAN. 28, 1986

Just seconds into its ninth mission, the space shuttle Chal-
lenger exploded over Florida’s Atlantic coast, killing all

seven astronauts on board including civilian social studies

teacher Christa McAuliffe.

SEPTEMBER 1986

Julia Donovan Darlow became the first woman president
of the State Bar of Michigan.

JANUARY 26, 1987

Michigan celebrated the sesquicentennial of its state-
hood. While many historians point to the 1837 date for
its birthday, the record leans in favor of either 1835 or
1836 and the official state seal bears the Roman numer-
al MDCCCXXXYV, or 1835. Michigan celebrated its 50th
birthday on June 15, 1886; it was on that date in 1836
that Congress agreed to the boundary compromise

with Ohio that paved the way for Michigan to enter the
union. Half a century later, Michigan held its centennial
celebration Nov. 2, 1935.

MAY 1988

SBM President Eugene Mossner led a delegation of
lawyers and judges on a trip to China and the Soviet
Union on a friendship mission to learn more about their
legal systems.

1989

In April, the University of Michigan won its first NCAA
men’s basketball championship by beating Seton Hall
in overtime. Nine weeks later, the Detroit Pistons swept

the Los Angeles Lakers to win the first of two consecutive
NBA crowns.
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IN FOCUS

WATER LAW

BY ROSS A. HAMMERSLEY AND NICHOLAS SHROECK

Water law is one of the most dynamic, fascinating, and crucial-
ly important environmental law practice areas in Michigan. Our
pleasant peninsulas are blessed with more than 2,000 square miles
of inland water and 38,000 square miles of Great Lakes area.’

Despite this natural abundance, our water resources continue to
face threats and pose regulatory challenges. From groundwater
withdrawal regulations to the Flint water crisis, changes to the Lead
and Copper Rule, repeated flooding of metropolitan areas and be-
yond, the Great Lakes State is awash in water-related issues. Topics
related to water law are frequent front-page news stories and shape
our lives in dramatic and profound ways.

It is appropriate, then, that this issue of the Michigan Bar Journal
is dedicated to water law. We are pleased to present you two
articles focusing on among the most significant water law issues in
the state. The first article highlights the impacts of fluctuating Great
Lakes water levels along our 3,288 miles of coastal shoreline and
the myriad ways in which our laws and policies at the federal,
state, and local levels affect — and are affected by — these dy-
namic freshwater seas. The second piece centers on an issue that
an unfortunately large number of communities throughout the state

have had to address recently — contamination of our waterways
from perfluoroalkyl and polyfluoroalkyl substances, or PFAS. This
article reviews the state’s PFAS clean-up criteria, which were trend-
setters for the nation, and provides a helpful summary of recent
cases litigating the numerous issues related to PFAS contamination.

We hope you enjoy the issue, and we wish you all a healthy and
prosperous summer! Cheers.

Ross A. Hammersley and Nicholas Schroeck are chairs of the Great Lakes and Inland
Waters Committee within the Environmental Law Section. Hammersley is a prin-
cipal attorney at Olson Bzdok & Howard specializing in environmental, real estate,
and municipal law. Schroeck is an associate dean and associate professor of law at the
University of Detroit Mercy School of Law where he focuses on air pollution, water
pollution, environmental justice, transportation, and citizen suit enforcement.

ENDNOTE

1. State Area Measurements and Internal Point Coordinates, US Census Bureau (2010)
<https://www.census.gov/geographies/referenceiles/2010/geo/state-area.html>
[https://perma.cc/PLP4-ZPB7] (website accessed April 30, 2022).
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Michigan’s Great Lakes shorelines

BY RICHARD NORTON

Michigan enjoys one of the longest coastlines in the United States
thanks to its inland seas — the Laurentian Great Lakes.! While not
large enough to be tidal, the power of the Great Lakes and the
resulting dynamics of their shorelines are much like ocean coasts
with portions of beach alternatively (if infrequently) submerged and
exposed as lake levels fluctuate over seasons, years, and decades,
and much of that shoreline receding over the long term by about
a foot every year due fo erosion.2 Most of Michigan’s Great Lakes
shorelines are privately owned and many shoreland properties
have been developed with structures built on sandy shores at risk
from coastal storm surges, decadal periods of rising water levels,
shoreline erosion and recession, and, ultimately, permanent sub-
mersion.® Those risks will almost certainly persist (if not worsen) be-
cause the lakes will likely continue to rise and fall over time, as they
always have, such that much of Michigan’s Great Lakes shorelines
will continue to recede landward remorselessly and irrepressibly
over time.

Because of record high lake levels for the past several years, shore-
land property owners have been installing armoring structures like
seawalls and revetments in an effort to arrest those natural pro-
cesses. Unfortunately, those armoring structures, especially where
extensive, will ultimately yield significant degradation to — if not
the complete loss of — the state’s natural coastal beaches.# Con-
versely, not installing armoring means that structures and shoreland
properties situated along receding shorelines will ultimately give
way fo the lake.

The clash of imperatives to protect shoreland properties versus con-
serving coastal resources yields a wicked dilemma the state cannot
avoid: should we allow armoring of Michigan’s Great Lakes shore-
lines in a way that fixes shoreland properties in place perpetually
(at least so long as those structures are maintained) at great private
and public expense, and even at the ultimate loss of public trust
resources? Alternatively, should we allow — and compel shoreland



property owners to allow — natural processes to proceed, even if it
necessarily results in the conversion of privately owned shorelands
info submerged, state-owned bottomlands? It is becoming increas-
ingly evident that we cannot hope to protect both the beach and the
beach house along naturally receding shorelines; we must choose
which one to prioritize, recognizing the unavoidable cost of doing
so may mean ultimately losing the other.

In addition to the complex physical dynamics at play, Michigan’s
Great Lakes shorelines are subject to legal complexities as well.
The state has long recognized the applicability of the public trust
doctrine to its Great Lakes shores, and Michigan courts have re-
solved several key attributes of that and related doctrines through
litigation. Even so, given improved scientific knowledge, increasing
development pressures, and increasingly dynamic coastal process-
es tied fo global climate change, conflicts and questions will likely
arise in the foreseeable future.

The authors have been researching this topic to identify legal claims
most likely to arise regarding shifting Great Lakes coastal shore-
lines, analyzing Michigan case law related to those matters, and
considering the potential adjudication of those claims. Our goal
is fo fully contemplate the legal, policy, social, and environmental
pros and cons implicated by potential resolutions to those likely
claims so adjudication is made with a full understanding of both the
shortterm and the long-term tradeoffs that will necessarily follow.

The purpose of this article is to present preliminary framing of this
topic and offer information useful to State Bar members and solicit
feedback on our work. In order to understand the key questions that
have yet to be resolved, it is helpful to first step through issues that
are well setled. We summarize the key attributes of the state’s pub-
lic trust doctrine and related doctrines and identify several issues
likely to arise as we struggle to reconcile public trust and private
shoreland rights and expectations along Michigan’s Great Lakes.

MICHIGAN'’S GREAT LAKES PUBLIC TRUST SHORES

Almost as soon as Michigan became a state in 1837, seminal fed-
eral and state cases made clear that its inland seas — the Great
Lakes — represented an especially valuable resource for its citi-
zens and imposed on the state a unique duty to safeguard those
resources under the public trust doctrine. The U.S. Supreme Court
made clear in 1845 that states joining the Union after the original
13 did so on equal footing with the same rights, sovereignty, and
jurisdiction over navigable waters and lands submerged by those
waters.® In two key cases decided in the early 1890s, the Supreme
Court further held that under the public trust doctrine, a state may
not grant title to lands submerged by navigable waters (including
the Great Lakes) to private entities except when doing so serves
a public trust interest;® that the public trust jurisdiction over those
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waters and submerged lands extends to the high water mark;” and
that beyond those precepts, the title and rights of riparian and litto-
ral owners (particularly with regard to public rights) are governed
by the laws of the several states.? Today, it is well settled that title
to and jurisdiction over navigable waters and submerged lands un-
derlying them, as between the federal and state governments, are
determined by federal law under the equal footing doctrine.® Once
the state has title to the bed and banks of a navigable water body,
however, the boundary lines of the state’s ownership inferests and
duties between the state and private shoreland owners are a matter
of state law determined under the state’s public trust doctrine.'®

Resolving conflicts and questions regarding shifting coastal shore-
lines along Michigan’s Great Lakes, therefore, necessitates looking
at Michigan’s own unique public trust doctrine both in and of itself
and vis-&-vis other relevant doctrines.'" A Michigan chancery court
first acknowledged the applicability of the public trust doctrine to
the Great Lakes and lands submerged by them in 1843.'? That
ruling and the key principles flowing from it have been recognized
and upheld repeatedly by the Michigan Supreme Court ever since,
now constituting well-settled law.'® In its most recent decision speak-
ing to the public trust doctrine, Glass v Goeckel, the Michigan Su-
preme Court reviewed extensively the origins and history of that
doctrine, reaffirmed a number of its prior elements, and provided
additional clarification. 4

The most robust elements of the state’s public trust doctrine are that:

o It applies to the waters and submerged lands of the Great
Lakes, including some portion of their foreshores, albeit not to
the state’s inland lakes and rivers;'?

e The state owns title to the submerged lands underlying the
lakes up to the water’s edge in trust for the people;'®

o Private entities (and governments) can own title to shorelands
adjacent to a lake, extending from the water’s edge landward,
enjoying littoral rights by virtue of doing so;'”

e The boundary separating bottomland and shoreland dominion
(jus privatum) title interests is an ambulatory or moveable free-

AT A GLANCE

Michigan enjoys substantial Great Lakes shore-
lines, most of which are privately owned and all

of which are subject to the public trust doctrine.
Growing efforts to protect shoreland structures
with seawalls and other armoring threaten to
ultimately destroy the state’s Great Lakes beaches.
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hold boundary capable of moving lakeward and landward as
the water's edge shifts through erosion, accretion, inundation,
and reliction;'8

o The state also holds a jus publicum interest over the waters of
the Great Lakes and lands submerged by them both perma-
nently and periodically up to the “ordinary high water mark”
on the shore;'?

o The jus publicum imposes a duty on the state as trustee to con-
serve those waters and lands for the public interest in naviga-
tion, fishing, fowling, commerce, and the access necessary to
do those things (including beach walking);?°

o The boundaries of jus privatum title ownership (i.e., the co-
terminous boundary separating state-owned bottomland from
privately owned shoreland) and the reach of the jus publicum
can and do often overlap; while a shoreland property owner
owns to the water’s edge, the title interest is impressed with
a public trust servitude lakeward of the ordinary high water
mark;2' and

e The state cannot surrender the public rights protected by the jus
publicum “any more than it can abdicate the police power or
other essential power of government;”?? however,

o The state can grant jus privatum title ownership of submerged
Great Lakes bottomlands, but only with “due finding of one of
two exceptional reasons”: where the state has determined that
doing so provides improvement of the public trust or such dis-
position can be made “without detriment to the public interest
in the lands and waters remaining.”?®

Indeed, despite earlier decisions conflicting on the question of
where the boundary separating jus privatum title interests (i.e., be-
tween submerged bottom land and adjacent shoreland) falls (i.e.,
at the water’s edge or elsewhere),? the case law establishing these
elements of Michigan’s public trust doctrine has been remarkably
consistent. Moreover, the majority and dissenters in the 2005 Glass
v. Goeckel decision agreed on virtually all aspects of the doctrine
(particularly those addressed or summarized) save for the single
question of how far landward the state’s jus publicum interests and
duties extend and, correspondingly, how far landward on a Great
Lakes beach the public has the right to walk.

On that specific issue, Justice Stephen Markman would have found
the lakeward boundary of the jus privatum title interest of a shore-
land property boundary to be coincident with the state’s jus priva-
tum and jus publicum dominion interests and placed all of them at
the water’s edge, encompassing the wet sand beach.?* Justice Rob-
ert Young would have placed those boundaries strictly at the water’s
edge.? Neither justice would have recognized a natural ordinary
high water mark (OHWM,) or the public trust right to walk along the
dry sand portion of a Great Lakes beach — only the right to walk

along the wet sand portion of the beach or the walkable portion
submerged, respectively. Presumably, neither position would alter
the analysis of unresolved questions given shifting coastal shore-
lines and efforts to arrest shoreline recession because hard shore-
line armoring ultimately destroys the entire walkable portion of a
beach — dry sand, wet sand, and submerged but still walkable.
Nonetheless, some inherent conflicts between principles and less-
than-full consideration of their implications leaves some uncertainty.

UNRESOLVED QUESTIONS AND NEXT STEPS

Key dynamics that Michigan courts have not yet fully contemplated
and underlie the core of issues likely to arise include:

e Great Lakes shorelands do not just shift lakeward and land-
ward over time as lake levels rise and fall, but are indeed
slowly receding landward on average;

e That process will almost surely be exacerbated and acceler-
ated by climate change, a condition not yet considered by
the courts;

e The increased bulk and linear extent of shoreline armoring
being built and its corresponding potential to degrade and
eliminate natural shorelines for long periods of time arguably
exceed conditions considered before; and

o The extent of development pressures putting shoreland prop-
erty investments at risk, particularly in the form of large, per-
manent residential structures, arguably exceeds conditions
considered before.

None of these appear to be abating, and all put a point on the
unavoidable dilemma the state confronts looking forward.

Given the doctrinal questions that have been resolved to date com-
bined with these evolving dynamics, the following fundamental
questions are likely to arise in the foreseeable future:

e Do Great Lakes coastal shoreland property owners in Michi-
gan have the lawful right to armor their shorelines under state
common, constitutional, or statutory law — even if doing so
has or might result in the degradation or loss of natural beach-
es and other public trust resources?

e Does the state (or its Great Lakes coastal localities by delega-
tion) have the lawful authority (if not duty) to constrain (if not
fully prohibit) the installation and maintenance of such armor-
ing or possibly compel its removal at some point in the future
once installed?

o Which branch of government — especially between the
legislature and judiciary — has the primary authority to
balance the rights and interests at hand2 How should that
authority be properly tempered by the other branch(es), de-
ploying which principles of law?



e To what extent would governmental efforts to enact and ad-
minister such regulations implicate liability under protections
of private property afforded by federal and state due process,
equal protection, and regulatory takings doctrinese

e Do Great Lakes coastal shoreland property owners in Michi-
gan have viable claims in nuisance against neighboring shore-
land property owners who install shoreline armoring that ac-
celerates the erosion or degradation of their properties@

So far, we have found no Michigan case law that definitively an-
swers any of these questions, especially when contemplating the
competing inferests at play in light of the evolving physical and
legal dynamics we now confront. We welcome any counsel on our
framing of these questions or suggestions for additional questions

that should be addressed.

Richard Norton of the University of Michigan Urban and
Regional Planning Program studies coastal shoreland plan-
ning and law. He can be reached at rknorton@umich.edu
and welcomes feedback on the framing and questions pre-
sented here.

The author thanks University of Michigan Environmental
Law and Sustainability Clinic Director Oday Salim, Uni-
versity of Michigan Law School graduate Phillip Wash-
burn, University of Michigan Law School students Matt

Piggins and Lauren Ashley Week, and Michigan Technological University Marine
Engineering Director Guy Meadows for their contributions to this article.
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What's happened?
What's next?

BY NICK COULSON AND KYLE KONWINSKI

Perfluoroalkyl and polyfluoroalkyl substances (PFAS) are chemicals
used around the globe that have left a lasting impact on our planet.
PFAS are used to make products resistant to heat, stains, water, and
grease and enjoy widespread use across various industries. They
prevent food from sticking to cookware; make clothes, furniture, and
carpets stainproof; coat pizza boxes, microwave popcorn bags, eye-
glasses, and tennis rackets; and act as a lubricating component for
satellite parts, ski wax, and communications cables.'

Beyond their impact on daily life, PFAS chemicals are now im-
pacting our legal system, including here in Michigan. Litigation
involving PFAS has ballooned in recent years to such an extent that
PFAS-related litigation could rival asbestos litigation in terms of its
scope and scale. This article will provide practitioners with a basic
understanding of PFAS, how they are regulated, and relevant PFAS
litigation with a particular focus on Michigan-related issues.

INTRODUCTION TO PFAS

PFAS refers to a family of chemicals that were invented in the
1940s and entered mainstream production in the 1950s. Some
estimates peg the number of chemicals in the PFAS family at more
than 4,700, and that figure grows every year.2 Among the PFAS
chemicals are the widely known perfluorooctanoic acid (PFOA)
and perfluorooctanesulfonic acid (PFOS). Though no longer manu-
factured in the United States, PFOA and PFOS — along with other
PFAS — are still manufactured internationally and imported info the
U.S. in consumer products.® The defining characteristic of PFAS is
the uniquely strong bond between its carbon and fluorine atoms.
Consequently, PFAS never break down naturally in the environment,
which is why they are called “forever chemicals.”

Because PFAS can be found essentially everywhere in the environ-
ment, people are exposed to them in a multitude of ways. Indeed,
the prevalence of PFAS in foods and the environment makes com-
plete elimination of exposure nearly impossible. And while every
person is likely to be exposed to PFAS, numerous sites in Michigan
have been identified as elevated sources of PFAS contamination.

Historic landfills are one obvious source. Indeed, hundreds of Kent
County residents sued Wolverine World Wide and 3M due to PFAS
emanating from a Wolverine World Wide-owned landfill.

Aqueous film-forming foam (AFFF) — an active ingredient in fire-
fighting foam used mainly on flammable liquids — is another pri-
mary source of PFAS in the environment.* AFFF is used as a com-
mercial solution in a variety of ways including fire suppression, fire
training, and flammable vapor suppression at military installations
and civilian facilities including airports, petroleum refineries, and
chemical manufacturing plants.® The PFAS in this foam does not
break down after its use. Instead, it remains in the environment.
Thus, it is no surprise that many Michigan airports are dealing with
the aftereffects of PFAS contamination.¢

The problem with PFAS being so prevalent in our environment is that
exposure may lead to adverse health effects.” Further research is
required to gain a complete understanding, but studies have linked
PFAS exposure to high cholesterol, low infant birth weights, im-
mune system deficiencies, cancer, fertility problems, reduced fetal
growth, and thyroid hormone disruption to name a few.® PFOA and
PFOS have also been linked to a number of diseases in animals.?

PFAS REGULATION

Each state regulates PFAS differently. Michigan was one of the first
states to set cleanup criteria for certain types of PFAS. The criteria
classify PFAS as a hazardous substance under Michigan cleanup
laws.'® Consequently, if PFAS is present at high enough levels in
different mediums of the environment (e.g., groundwater or soil),
remedial obligations are imposed on the entities responsible for
the contamination.

Michigan has created a multiagency task force — the Michigan
PFAS Action Response Team (MPART) — intended to provide a com-
prehensive state government response to PFAS contamination.!
MPART’s goal was to “investigate sources and locations of PFAS
and protect drinking water and public health.”'2 Now a permanent
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AT A GLANCE

Perfluoroalkyl and polyfluoralkyl substances
(PFAS) present unique legal issues from regula-
tory and litigation standpoints. With new issues

frequently arising and litigation and regulato-
ry actions ballooning, Michigan practitioners
should be aware of the legal ramifications sur-
rounding PFAS.

governmental entity, MPART not only protects drinking water and
public health, but protects other environmental resources, facilitates
coordination among state agencies, creates clear standards to en-
sure accountability, and increases transparency.'®

MPART's impact on state regulation is growing. As a result of the
MPART Science Advisory Panel, Michigan — not unlike other states'
— has adopted maximum contaminant levels, setting forth the
maximum amount of certain PFAS in drinking water. The Michi-
gan Department of Environment, Great Lakes, and Energy is also
working with wastewater treatment plants and manufacturers to
ensure adequate freatment of wastewater containing PFAS prior
to discharge into our state’s waters.'s In an effort to increase trans-
parency and communication, MPART also established a Citizens’
Advisory Workgroup which includes representatives from PFAS-im-
pacted communities.'?

Federal oversight of PFAS is also increasing. Just a few months
ago, the Biden administration announced a comprehensive plan
to address PFAS contamination involving significant actions from
many federal agencies.'” Among the broad goals of the multiagen-
cy effort are “help[ing] prevent PFAS from being released into the
air, drinking systems, and food supply” and “expand[ing] cleanup
efforts to remediate the impacts of these harmful pollutants.”'® As
just one example, the Biden administration plan aims to classify
certain types of PFAS as hazardous substances under the Compre-
hensive Environmental Response, Compensation, and Liability Act
(CERCLA), which would impose cleanup obligations for contaminat-
ed sites throughout the country.

Congress has also attempted to address some of these issues
through the introduction of the PFAS Action Act of 2021.'? In addi-
tion to requiring the Environmental Protection Agency to designate
PFOA and PFOS as hazardous substances under CERCLA, the act
would require the EPA to establish PFAS chemicals as toxic pollut-

ants under the Clean Water Act and set standards to limit discharge
from industrial sources into U.S. waters.? Finally, the law proposes
incentives to address PFAS, such as grants to help community water
systems treat contaminated water.?’

Another proposed measure is the PFAS Filthy Fifty Act, which would
require remediation of PFAS contamination at military sites nation-
wide.?2 Changes are also being made to the laws surrounding
AFFFs in firefighting foam. In 2019, Congress attempted to pass
the National Defense Authorization Act, which intended to phase
out AFFF use at all military sites by October 2024.2°

Another source of federal regulation of PFAS is the Toxic Substances
Control Act (TSCA). Under the TSCA, the EPA has the authority to
“require reporting, record-keeping and testing requirements, and
restrictions relating to chemical substances”?* and it is proposing re-
porting and record-keeping requirements for PFAS under the act.?®
The new rule would allow the EPA to add 1,364 PFAS substances
to its list? and could impose significant reporting obligations on
businesses using PFAS.

The EPA also recently released Preliminary Effluent Guidelines Pro-
gram Plan 15, which intends to reduce PFAS contamination by reg-
ulating wastewater pollution in critical industries.?” These guidelines
will lead to rules revising effluent limitations and create pretreat-
ment standards for organic chemicals, plastics, and synthetic fibers
to address discharges from facilities manufacturing PFAS .28

Both state and federal regulation of PFAS abounds. So too does
litigation directed at the chemicals and the harm they cause.

ORIGINS OF PFAS LITIGATION

That a group of widely used toxic substances that live on almost
indefinitely in the environment spawned expansive litigation will
come as little surprise to those in the legal profession. What is
more remarkable is that despite the existence of high-profile cas-
es (one of which spawned a major motion picture), a sprawling
multidistrict litigation, and numerous actions brought by state and
local governments, PFAS litigation likely is in its infancy. Due in
large part to the veil of secrecy that has surrounded the effects of
the chemicals, they were not the subject of significant litigation
until the last two decades with most cases filed only within the last
several years. What follows is a summary of some of the more
significant cases both nationwide and in Michigan.

The C8 litigation, as it is now known, was a series of cases includ-
ing class and mass actions involving exposure to PFOA dumped



by DuPont in Parkersburg, West Virginia. C8 is another name for
PFOA, owing to its eight carbon atoms. As depicted in the movie
“Dark Waters” and the documentary “The Devil We Know,” the
C8 litigation was the product of Ohio attorney Rob Bilott, who
represented a Parkersburg farmer whose cattle were dying. Bilott
traced the livestock woes to the nearby landfill in which DuPont
had dumped thousands of tons of PFOAs and began looking into
the chemical, leading him to file a class action suit on behalf
of more than 70,000 area residents which ultimately resulted in
a unique settlement agreement in 2004.2° As part of the seftle-
ment, a panel of scientific experts was created to study potential
connections between various ailments and the community’s PFOA
exposure.®® Ultimately finding probable links between PFOA and
six categories of disease, not only did the panel provide the foun-
dation for a series of personal injury cases against DuPont that
ultimately resolved for more than $670 million, it also sparked
other PFAS litigation and increased the scientific community’s
knowledge and the public’s awareness of the chemicals.®!

In 2010, Minnesota atforney general Lori Swanson brought a
sweeping action against 3M for cleanup costs and other damages
imposed on the state. While the case is notable in that the state
recovered more than $600 million through a 2018 settlement, it
also led to the public disclosure of a large tranche of previously
confidential documents detailing the various harms of PFAS and
3M'’s knowledge thereof.?? These documents, including the remark-
able protest resignation letter of a 3M environmental scientist, were
damning and became widely disseminated. Their release set the
stage for an explosion of PFAS litigation.

PFAS LITIGATION GOES NATIONWIDE

While numerous cases involving PFAS had been working their way
through the courts, 2018 marked the beginning of a truly nation-
wide wave of litigation. 3M filed a motion for transfer before the
Judicial Panel on Multidistrict Litigation seeking to have all PFAS
litigation condensed into a single multidistrict litigation (MDL).% The
panel ultimately created an MDL, but only for those cases that in-
volved the use of AFFF due to its ubiquity and the number of cases
in which PFAS contamination was alleged to have been caused by
the foam’s use.?* The MDL, which includes hundreds of actions by
water districts, state and local governments, and private plaintiffs
bringing both individual and class claims, remains pending in the
U.S. District Court for the District of South Carolina.

ON THE HOME FRONT

The first Michigan PFAS cases involved contamination allegedly
released from various locations in the Rockford area where Wol-
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verine World Wide used or disposed of materials containing PFAS,
namely 3M's Scotchgard.®® The private wells of dozens of homes
were contaminated with extremely high levels of PFAS and many
homeowners filed or joined individual state court actions against
Wolverine and eventually 3M.%¢ Several class actions were also
brought in federal court and eventually consolidated into a single
case. While a small number of individual claimants’ cases have
been settled, most litigation remains ongoing with trials scheduled
for the coming year.

In the southwest Michigan community of Parchment, near Kalama-
zoo, PFAS was detected in the municipal drinking water in 2018.37
The system served more than 3,000 people in Parchment and por-
tions of Cooper Township; three residents brought a class action
on behalf of all affected persons in the U.S. District Court for the
Western District of Michigan. The case ultimately resulted in an
$11.9 million settlement.3®

In May 2019, the state of Michigan sought to hire outside counsel
on a contingent fee basis to pursue damages for PFAS contamina-
tion within the state. After hiring three firms in January 2020, the
state filed the first of several actions against numerous defendants
for contaminating various state resources.* To this point, the state’s
efforts to keep its litigation outside of multidistrict litigation have
been unsuccessful .4

It is not unlikely that readers of this article will be approached by
potential clients who may be considering or facing the prospect
of PFAS litigation in Michigan. In considering whether to refer or
undertake such matters, there are several salient concerns of which
many lawyers may be unaware.

As a preliminary threshold matter, whether a potential plaintiff pos-
sesses a viable claim for personal injury or property damage due
to PFAS contamination hinges on an analysis that entails more than
the standard statute of limitations considerations. State Bar mem-
bers will be familiar with the standard three-year limitations period
for personal injury or property damage. In 2018, the Michigan
Supreme Court issued an opinion that purportedly reiterated a re-
quirement fo start the three-year clock at the time “the plaintiffs were
harmed” regardless of whether they were aware of such harm or
its extent.#! This approach, which rejects the discovery rule often
applied to tolling analyses in other states, could on its own doom
many nascent cases.*?

Relief may be available, however, in the form of CERCLA (also
known as the Superfund Act.)** On its face, CERCLA establishes a
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discovery rule and minimum limitations period that preempt state
limitations that expire sooner.* It specifies that:

In the case of any action brought under State law for per-
sonal injury, or property damages, which are caused or
contributed to by exposure to any hazardous substance,
or pollutant or contaminant, released into the environ-
ment from a facility, if the applicable limitations period
for such action (as specified in the State statute of lim-
itations or under common law) provides a commence-
ment date which is earlier than the federally required
commencement date, such period shall commence at the
federally required commencement date in lieu of the date
specified in such State statute.*®

Courts have grappled with which, if any, elements of a CERCLA
cleanup action must be present alongside personal injury or prop-
erty damage claims in order to use the federally required com-
mencement date (FRCD).#¢ In many cases involving PFAS contami-
nation, particularly where any response costs have been incurred,
the FRCD is sufficiently likely to apply to merit serious consideration
by counsel. Because of the persistence of PFAS and the potential
latency of related health effects, the FRCD application may be the
single most important legal issue in any given case.

An earlier opinion from the same litigation in which the Michigan
Supreme Court addressed limitations tolling, Henry v Dow, sets the
stage for another key issue — the availability of medical monitor-
ing. Many lawyers believe, and many litigants have argued, that
the earlier opinion, Henry |, foreclosed the possibility of plaintiffs’
obtaining so-called medical monitoring funds or programs for sur-
veilling the health of plaintiffs exposed to toxic substances. Oth-
ers, including one of this article’s authors, have argued that Henry
| does not foreclose medical monitoring as a form of relief but only
as an independent cause of action. That view posits that as long
as there is a viable cause of action including a presently existing
injury to person or property, medical monitoring should be avail-
able as a form of relief. While at least one court faced with this
argument has declined to strike requests for medical monitoring
at the pleading stage,*” it does not appear that any court has
decided the issue on the merits. This issue is of great significance
because medical monitoring programs are costly to defendants
and immensely important to people worried about their health
and the health of their loved ones.

Among other issues to consider in PFAS litigation are limitations
imposed by Michigan’s statutory product liability scheme and the
state Supreme Court prohibition on awarding noneconomic dam-

ages for negligent destruction of property. For example, under
Michigan law, a manufacturer cannot be held liable for a defec-
tive product unless “a practical and technically feasible alternative
production practice was available that would have prevented the
harm without significantly impairing the usefulness or desirability of
the product to users and without creating equal or greater risk of
harm to others.”#® An additional shield available to manufacturers
against actions for failure to warn is MCL 600.2947(4), which
provides that “a manufacturer or seller is not liable in a product
liability action for failure to provide an adequate warning if the
product is provided for use by a sophisticated user.” Separately, a
plaintiff whose home and drinking water have been contaminated
with a dangerous chemical would likely be offended to know that
unless they possess a viable personal injury claim, “replacement
or repair of the negligently destroyed property” is their sole mea-
sure of damages, as the Michigan Supreme Court has ruled out
the possibility of noneconomic damages in such cases.*?

CONCLUSION

Legal issues stemming from PFAS will continue to keep lawyers in
the litigation and regulatory spheres busy for years to come. Like the
chemicals themselves, their presence in the legal field may prove to
be almost interminable. Lawyers whose practices may bring them
in contact with such matters would be well served to stay abreast
of recent developments, as such developments are nearly certain to
be frequent and significant.

Kyle Konwinski is an environmental litigation attorney and partner at Var-
num. He has extensive experience representing individual, manufacturing,
and agricultural clients involving PFAS issues.

Nick Coulson is a partner at Liddle Sheets Coulson. He practices class
action and complex litigation with a particular focus on environmental
contamination cases and achieved the first PFAS class action settlement
in Michigan.




ENDNOTES

1. Basic Information on PFAS, PFOA, PFOS and Other PFAS, US Environmental Pro-
tection Agency (EPA) <https://www.epa.gov/pfas/basic-information-pfas#health>
[https://perma.cc/J7TA-KQX2]. All websites cited in this article were accessed May
1,2022.

2. List of PFAS Added to the TRI by the NDAA, Toxics Release Inventory (TRI) Program,
EPA <https://www.epa.gov/toxics-release-inventory-tri-program/list-pfas-added-tri-
ndaa> [https://perma.cc/B4QE-L44S].

3. Basic Information on PFAS, PFOA, PFOS and Other PFAS.

4. Aqueous Film- Forming Foam, Interstate Technology Regulatory Council (October
2018) <https://pfas-1.itrcweb.org/fact_sheets_page/pfas-fact-sheet-afff-10-3-18.
pdf> [https://perma.cc/L2C3-98CD].

5. 1d.

6. E.g., Michigan PFAS Action Response Team launches grant program for municipal
airport PFAS testing, Mich PFAS Action Response Team (MPART) (April 27, 2020).

7. What are the health effects of PFAS2 Agency for Toxic Substances and Disease
Registry (ATSDR) (June 24, 2020) <https://www.atsdr.cdc.gov/pfas/health-effects/
index.html> [https://perma.cc/T2XE-FNN3].

8. Id.

9. Basic Information on PFAS, PFOA, PFOS and Other PFAS; Perfluoroalkyl and Poly-
fluoroalkyl Substances (PFAS), National Institutes of Health (March 7, 2022) <https://
www.niehs.nih.gov/health/topics/agents/pfc/index.cfm#footnote4> [https://per-
ma.cc/C8RL-282G]; and How can | be exposed? ATSDR (November 19, 2021)
<https://www.atsdr.cdc.gov/pfas/health-effects/exposure.html> [https://perma.
cc/9SBU-H5RN].

10. MCL 324.20101 et seq.

11. Michigan PFAS Action Response Team, Mich Dept of Environment, Great Lakes, and
Energy (EGLE) <https://www.michigan.gov/pfasresponse/0,9038,7-365-86513-,00.
html>

12. Executive Order No 2019-03 (February 14, 2019).

13. Id.

14. E.g., Mich Admin Code R 325.10604g; California Health & Safety Code, 104-
12-4-3 Section 11637; New Hampshire HB 1264; and Subpart 5-1 of Title 10 of the
Rules & Regulations of the State of New York.

15. IPP PFAS Initiative, EGLE <https://www.michigan.gov/egle/0,9429,7-135-
3313_71618_3682_3683_3721-531869-,00.html>[https://perma.cc/8SMK-
KPLE].

16. Citizen’s Advisory Workgroup, MPART <https://www.michigan.gov/pfasresp
onse/0,9038,7-365-86513_92296-502377-,00.html>[https://perma.cc/VNW5-
R72K].

17. FACT-SHEET: Biden-Harris Administration Launches Plan to Combat PFAS Pollution,
The White House (October 18, 2021) <https://www.whitehouse.gov/briefing-room/
statements-releases/2021/10/18/fact-sheet-biden-harris-administration-launches-
plan-to-combat-pfas-pollution/> [https://perma.cc/NJ7JVDJY].

18. Id.

19. HR. 2467, 117 Cong (2021-2022).

20. Id.

21. Id.

22. Id.

23.PL11692.

24.15USC 53.

25. TSCA Section 8(a)(7) Reporting and Recordkeeping Requirements for Per- and
Polyfluoroalkyl Substances, EPA <https://www.epa.gov/assessing-and-managing-chem-
icals-undertsca/tsca-section-8a7-reporting-and-recordkeeping>  [https://perma.cc/8B-
KMMTFJ].

26. Id.

27. EPA Announces Plans for New Wastewater Regulations, Including First Limits for
PFAS, Updated Limits for Nutrients, EPA (September 8, 2021) <https://www.epa.gov/
newsreleases/epa-announces-plans-new-wastewater-regulations-including-first-lim-
its-pfas-updated> [https://perma.cc/NCON-PWZA].

28. Id.

29. E.g., Burger, Cincinnati attorney featured in ‘Dark Waters’ movie continues legal

MICHIGAN BAR JOURNAL | JUNE 2022 2 9

battle against forever chemicals, The Enquirer (December 2, 2019) <https://www.cin-
cinnati.com/story/news/2019/12/02/dark-waters-robert-bilott-continues-legal-bat-
tle-againstforever-chemicals/4350427002/> [https://perma.cc/EMS2-HVAW].

30. Id.

31. E.g., PFAS Product Liability Cases — Are the Floodgates Now Open The National
Law Review (January 12, 2021) <https://www.natlawreview.com/article/pfas-prod-
uctliability-cases-are-floodgates-now-open> [https://perma.cc/Y3RF-8U4H].

32. State’s Second Amended Exhibit List, The Office of Minnesota Attorney General
Keith  Ellison <https://www.ag.state.mn.us/Office/Cases/3M/StatesExhibits.asp>
[https://perma.cc/AY5S-4MK4].

33. In re Aqueous Film-Forming Foams Products Liability Litigation, unpublished trans-
fer order of US Judicial Panel on Multidistrict Litigation (MDL No 2873) <https://
www.jpml.uscourts.gov/sites/jpml/files/MDL-2873_lInitial_Transfer%2011-18.pdf>
[https://perma.cc/GVV3-M3LU].

34. Aqueous Film-Forming Foams (AFFF) Products Liability Litigation: MDL No 2873,
US District Court, District of South Carolina <https://www.scd.uscourts.gov/mdl-
2873/index.asp> [https://perma.cc/XPT8-AB3B].

35. Fleming, PFAS-related suits gain steam as litigants hit Wolverine Worldwide, The
Detroit News (April 18, 2019) <https://www.detroitnews.com/story/news/local/
michigan/2019/04/19/pfas-suits-litigants-hitwolverine-worldwide /3437290002 />
[https://perma.cc/MNX9-3FHA].

36. Id. and Malo, Mich. lawsuit v. 3M, Wolverine re PFAS pollution proceeds, Reuters
(June 9, 2021) <https://www.reuters.com/legal/litigation/mich-lawsuit-v-3m-wolver-
ine-re-pfas-pollution-proceeds-2021-06-09/> [https://perma.cc/K9MU-8D2T].

37. E.g., Minegar et al, Parchment, Cooper Township advised to stop using water af-
ter PFAS detected, Newschannel 3 (July 26, 2018) <https://wwmt.com/news/local/
parchment-cooper-township-advised-to-stop-using-water-after-pfas-detected> [https://
perma.cc/6EHKJDXV].

38. E.g., Devereaux, $11.9M settlement reached in lawsuit after Parchment drink-
ing water found with dangerous PFAS levels, MLive (April 30, 2021) <https://
www.mlive.com/news/kalamazoo/2021/04/119m-settlement-reached-in-lawsuit-
after-parchment-drinking-waterfound-with-dangerous-pfas-levels.html> [https://perma.
cc/44E3-HVHS].

39. Egan, State of Michigan sues 17 companies over PFAS contamination, De-
troit Free Press (January 14, 2020) <https://www.freep.com/story/news/local/
michigan/2020/01/14/michigan-sues-3-m-dupont-15-others-over-pfas-pollu-
tion/4464769002/> [https://perma.cc/A2X8-3DH3].

40. Fisher, Michigan AG tries — so far unsuccessfully — to separate her PFAS claims to
stay out of federal MDL, Legal Newsline (June 17, 2021) <https://legalnewsline.com/
stories/603455556-michigan-ag-tries-so-far-unsuccessfully-to-separate-her-pfas-claims-
to-stay-outof-federal-mdl> and In re Aqueous Film-Forming Foams Products Liability
Litigation.

41. Henry v Dow Chem Co, 501 Mich 965; 905 NW2d 601 (2018) (citing Henry v
Dow Chem Co, 319 Mich App 704, 734; 905 NW2d 422, 438 (2017)).

42. This analysis has at least arguably been altered by the Supreme Court's opinion
in Mays v Governor of Michigan, 506 Mich 157, 182; 954 NW2d 139 (2020),
wherein it cited to Henry v Dow Chem Co, 319 Mich App 704, while noting that “[a]
claim does not accrue until each element of the cause of action, including some form
of damages, exists[,]” ostensibly a limitation on the holding of Henry v Dow Chem Co.
43. 42 USC 9601 et seq.

44. State legislators have also introduced a bill that would create a “discovery rule”
for PFAS and certain other hazardous substances, but it appears not to have found
significant traction. See SB 1123 (2020).

45. 42 USC 9658(a)(1).

46. Abner v US Pipe & Foundry Co LLC, unpublished memorandum opinion of the
United States District Court for the Northern District of Alabama, signed January 23,
2018 (Docket No 2:15-cv-02040-KOB).

47. Dykehouse v The 3M Company, unpublished opinion of the United States District
Court for the Western District of Michigan, issued August 25, 2021 (Case No 1:18-cv-
01225-HYJ-SB).

48. MCL 600.2946(2).

49. Price v High Pointe Oil Co, 493 Mich 238, 264; 828 NW2d 660 (2013).



3 () MICHIGAN BAR JOURNAL | JUNE 2022

PLAIN LANGUAGE

Graphics in briefs:
Why not? (Part 2)

BY WAYNE SCHIESS

HOW TO INCREASE THE USE OF GRAPHICS
IN BRIEFS

Part 1 of this article discussed using graphics in briefs only as an
abstract concept. For guidance on how one might decide whether
to use a graphic in a brief for a particular point, there is an excel-
lent law-review article by Steve Johansen and Ruth Anne Robbins,
“Art-iculating the Analysis: Systemizing the Decision to Use Visuals
as Legal Reasoning.”!

The authors helpfully divide graphics into three categories: organi-
zational visuals such as bullet lists, timelines, and tables (even the
Table of Contents); interpretive visuals such as flowcharts, pie charts,
and Venn diagrams; and representative visuals such as images and
maps. They then ask writers to imagine the legal argument visually
and identify what type of graphic would aid the reasoning.?

Once the writer has decided to use a graphic in the brief, Johan-
sen and Robbins suggest, it's still beneficial to assess where the
graphic would fall along a “usefulness” continuum: on one end are
decorative graphics that are visually interesting but that have a lim-
ited connection to the analysis; on the other are transformative
graphics — they have a purpose as part of the legal reasoning and
serve as a form of visual analysis.?

Purely decorative graphics would be nixed; transformative graphics
would go in.

Consider some types and examples of graphics.
Here are two simple ways to use one type of graphic — images — in
briefs, as recommended by survey respondents:

o | mostly use screenshots of the contractual or other lan-
guage |I'm interpreting.

» Many of mine are labeled photos — essentially, evidenti-
ary documents but placed in the body text rather than in
an appendix.

But there are other ways. Shown here are some simple examples
writers can consider that would not be difficult to create. These
graphics come from examples sent to the author, from other sources,
and from another excellent article on graphics by Adam L. Rosman:
“Visualizing the Law: Using Charts, Diagrams, and Other Images to
Improve Legal Briefs."

Graphics in briefs can be as simple as the following table show-
ing who held what position in a corporation.’ The information
here is more quickly and easily grasped than if it were conveyed
in textual format.

Chief Executive Officer

Chief Financial Officer

Chief Investment Officer
Board Director

Board Director

Board Director

Ralph Gilbert
Lester Start
Graydon Treat
Justin Bister
Mary Sholes
Harvey Flexer

"Plain Language,” edited by Joseph Kimble, has been a regular feature of the Michigan Bar Journal for 37 years. To contribute an article, confact Prof. Kimble
at WMU-Cooley law School, 300 S. Capitol Ave., Lansing, MI 48933, or at kimblej@cooley.edu. For an index of past columns, visit www.michbar.org/

plainlanguage.



The following portion of a larger table was used to address a 12-factor legal test as applied to a set of facts. This is a good example of a
graphic that makes digesting the analysis easier when compared to a traditionaltext format. (Note: because of the singlecolumn format, the
first two examples below are more spread out horizontally than would normally appear.)

Factor

Analysis

Evidence of actual or potential harm to patients,
clients, or the public

There was actual or potential harm in this case, as Respondent’s patient in the

February 2011 incident went into code-blue cardiac distress when Respondent
failed to fulfill her responsibilities under the standards of care for nurses. This is
an aggravating factor in determining a penalty.

Evidence of a lack of truthfulness or trustworthiness

Although Respondent failed to comply with the standards of care, the AL does
not find evidence in the record that establishes any lack of truthfulness on Respon-
dent’s part here. Respondent admitted her actions, and except in regard to wheth-
er she informed Ms. Phills that she was leaving the unit, there was little dispute
over Respondent’s conduct—none of which involved dishonesty or untruthfulness.

Evidence of misrepresenting knowledge, educc-
tion, experience, credentials, or skills that would
lead the public, an employer, a healthcare provid-
er, or a patient to rely on the misrepresentation

There is no evidence of this type of conduct by Respondent.

This next chart appeared in a response to a plaintiff's motion to consolidate. It was the writer’s attempt to emphasize that although the same
party owned the two apartmentcomplex phases at issue, the buildings, subcontractors, and materials differed substantially, and the two
cases would not require the same evidence. After attempting to describe the content in textual paragraphs, the writer decided to use this chart:

Phase 1 Phase 2
Owner Ten Pines Partners Ten Pines Partners
General Contractor Letco Trescore
Architect AATC AATC
Completed July 2007 July 2008
Buildings A, B CD,EFG,N,P K,Q,R,ST
Subcontractors Mega Insulation Mega Insulation
Gonzalez Roofers Roscoe Roofing
Jeremy Construction Rickett's Protective Coatings
A&J Plumbing D-Tech Commercial
Double T HVAC Tempfan Products
Siding Traditional Redstrong Synthetic
Defendants Ten Pines Partners Ten Pines Partners

Mega Insulation
Letco
Gonzalez Roofers

Jeremy Construction

A&J Plumbing
Double T HVAC

Mega Insulation
Trescore

AATC

Roscoe Roofing
D-Tech Commercial
Tempfan Products

This timeline conveys key events in the evolution of social-host liability for serving alcohol under Texas law.

1987 1993

In Graff v. Beard, Texas Su-
preme Court rejects social-host
liability for serving alcohol to
an adult guest, citing the de-
leted social-host liability in the
Senate bill and the difficulties
in knowing of and controlling
a guest's drinking.

Texas enacts Dram
Shop statute, creating
licensed-provider liability
and stating the exclu-
sive cause of action for
providers and providing.
Social-host liability in a
Senate bill was deleted
before enactment.

1997 2001 2005

In Smith v. Merritt, Texas In Reeder v. Daniel, Tex- Texas legislature adds
Supreme Court rejects as Supreme Court rejects section 2.02(c) to the Dram
social-host liability for serv-  social-host liability for serving  Shop statute, effectively over-
ing alcohol to a 19-year- alcohol o a person under ruling Reeder v. Daniel and
old, even though he was an age 18, stating that “we are  creating liability for serving,
underage drinker. not permitted to recognize a  providing, or—on your prop-
cause of action against social  erty—allowing those under
hosts under Texas law.” 18 to be served.
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Here's another timeline, showing membership on a board of directors over time.

2006 2007 2008 2009 2010 2011 2012
1 Jones Jones Jones Jones Ludlow
2 Stephens Stephens Stephens Stephens Stephens Stephens Stephens
3 Edwards Edwards Edwards
4 Kahn Kahn Kahn Kahn Kahn Spellman Spellman
5 Veasy Veasy Veasy Veasy Veasy Veasy Veasy
6 Foster Foster Foster Foster
7 Shapiro Shapiro Shapiro
8 Galenter Galenter Galenter

Maps can be particularly helpful as graphics in disputes relating to locations, in boundary disputes, and for other geographically related information.”

A flowchart can simplify what in the abstract seems like a complex decision.®
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Traditional charts (such as the pie chart in Part 1 of this article) and graphs can work, too. Here's one depicting the number of
reported law-enforcement encounters testing positive for fentanyl in the United States.?

Number of Reported Law-Enforcement Encounters
Testing Positive for Fentanyl in the US: 2010-2015

Consider, or reconsider, using graphics in a brief.

These examples may give you some ideas, but it's up to you to con-
sider the information or analysis and decide whether a graphic is
right for your brief. Think creatively, get some help, improve your
skills, and recognize that judges are generally favorably disposed to
graphics in briefs. Then try it.

This article originally appeared in 92 The Advocate 8 (Fall 2020).
Reprinted with permission.

‘Wayne Schiess teaches legal writing at the University of Texas
School of Law and works in the school’s Beck Center for Legal Re-
search, Writing, and Appellate Advocacy. He is the author of Legal
Writing Nerd: Be One and Plain Legal Writing: Do It and was the
drafting consultant for the Texas Pattern Jury Charges Plain-Lan-
guage Project. Find him and his blog, LEGIBLE, at http://legal-

writing.net.
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BEST PRACTICES

Daubert challenges

to expert testimony:
LEGAL OVERVIEW AND BEST PRACTICES

BY CHAD ENGELHARDT AND JENNIFER ENGELHARDT

Daubert challenges can be rife with pitfalls for the unwary practi-
tioner or unprepared expert.! However, by utilizing best practices,
challenges can be avoided or successfully refuted.2 Moreover, by
adhering fo best practices, expert testimony will be stronger and
more persuasive, increasing the chances of success at trial.

MAINTAIN A STRONG WORKING
KNOWLEDGE OF THE DAUBERT FRAMEWORK
AND RECENT DEVELOPMENTS

When litigation involves issues of disputed scientific testimony, the
trial court serves as a gatekeeper to ensure that the trier of fact is
informed by trustworthy evidence. Expert testimony based on sci-
entific evidence is admissible if it is both reliable and relevant to
the issues being litigated. Relevance is determined by whether the
evidence “will assist the trier of fact to understand the evidence to
defermine a fact in issue.”® Reliability requires that the factual basis
be in evidence or subject to admission and based on “the methods
and procedures of science.”

Daubert v Merrell Down Pharmaceuticals, Inc.® set forth several
factors for judicial consideration in evaluating admissibility of sci-
entific evidence.® Under Daubert factors, expert opinion is admissi-
ble when supported by particular grounds for the expert’s scientific

conclusion. This is true even if there are flaws in the expert’s meth-
ods or arguable grounds for alternative conclusions.” The United
States Supreme Court further clarified that an expert must “employ
in the courtroom the same level of intellectual rigor that characteriz-
es the practice of an expert in the relevant field.”®

The Michigan Legislature codified many Daubert factors when it
enacted MCL 600.2955, which accounts for multiple factors in
assessing the scientific reliability of an expert opinion. However,
the Michigan Supreme Court in Ehler v. Misra clarified that every
factor articulated in MCL 600.2955(1) need not be met in every
case; rather, the relevant factors must be met.? MRE 702 also
incorporates Daubert standards of reliability as a threshold matter

of admissibility.

Statutory and evidentiary Daubert factors encompassed in MCL
600.2955 and MRE 702 are frequent fodder for motion practice
in tort and business litigation. The stakes are high in such disputes
and failure to meet the standards can result in dismissal or severe
limitations on evidence submitted to the jury.

A Daubert ruling may be dispositive but is reviewed for abuse of
discretion.’® Even when not dispositive, Daubert rulings in cases

"Best Practices” is a regular column of the Michigan Bar Journal, edited by Gerard V. Mantese and Theresamarie Mantese for the Michigan Bar Journal Committee.

To contribute an article, confact Mr. Manfese at gmantese@manteselaw.com.



centered around differing opinions from conflicting experts can
substantively skew the battleground and tip the scales of justice
on credibility issues. Further, Daubert hearings typically involve
exhaustive evidentiary explorations and necessitate a substantial
allocation of judicial time and party resources.

Daubert instructs that “[f]he focus, of course, must be solely on
principles and methodology, not on the conclusions that they gen-
erate.”'! The inquiry to be undertaken by the trial court is flexible,
focusing on the principles of methodology employed and not on the
conclusions reached.'? An opinion grounded in facts, known scien-
tific principles, professional experience, and application of logic is
one that rests upon reliable methodology and should be admitted
into evidence. All other criticisms merely go to the weight and not to
the admissibility of the evidence.'® Practitioners should keep these
principles in mind and avoid inviting error so the constitutional
role of the jury as trier of facts and credibility is not invaded.

While Daubert challenges can occur in all varieties of tort cases,
they are most prevalent in medical malpractice cases. In such cas-
es, expert testimony is required to prove a defendant’s compliance
with or deviation from the standard of care.'4 Often, standard-of-
care opinions are based primarily on the expert’s experience and
informed by the totality of the expert's education and training.
Some of the most influential Daubert opinions have emerged from
medical malpractice appellate decisions.'

THE INTERNET HAS CHANGED THE FACE
OF SCIENTIFIC AND MEDICAL RESEARCH

An area of recent appellate focus involves the interplay of ex-
pert opinion and supportive scientific literature. The infernet has
changed the face of medical and scientific research. Google Schol-
ar, databases, and subscriptions services like Pubmed, MD Consult,
and UpToDate place a virtual world of scientific knowledge at our
fingertips. What used to require hours or even days in a university
research library searching for reference materials can be accom-
plished in a fraction of the time. Such searches performed early
in the case — and with the assistance of analysis by your experts
— can substantially strengthen the practitioner’s understanding of
the issues in dispute and lead to more focused discovery and better
framing of the issues at all stages of the case.

Some argue that a lack of such literature automatically renders an
expert opinion scientifically unreliable and therefore ineligible for
submission to the jury. Such a narrow view runs contrary to law.
Lack of literature does not necessarily suggest that the expert opin-
ion is unreliable.'® Supportive literature is a factor to be considered
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in evaluating the foundation of an expert opinion, but it is not the
exclusive criteria.’” That is because “not every particular factual
circumstance can be the subject of peer-reviewed writing. There are
necessarily novel cases that raise unique facts that have not been
previously discussed in the body of medical texts and journals.”®

In some circumstances, supporting scientific literature can be an
important factor in determining the reliability of expert testimony. '
Industry or professional standards and learned treatises can high-
light how an expert’s opinions and methodologies compare with
those employed outside of litigation.

PREPARATION IS ESSENTIAL FOR THE
ATTORNEY AND EXPERT

Detailed preparation for mounting or defending a Daubert chal-
lenge is paramount. Unlike trial, the rules of evidence (specifically
hearsay) do not apply at Daubert hearings.? At trial, literature may
qualify as a learned treatise for purposes of impeachment when es-
tablished as a reliable authority by admission, by another expert’s
testimony, or by judicial notice.?'

An expert must be able to explain how the facts and data have
been reliably applied. An opinion is not admissible simply because
an expert says so. “Nothing in either Daubert or the Federal Rules
of Evidence requires a ... court to admit opinion evidence which is
connected to existing data only by the ipse dixit of the expert.”?2
Showing that the expert relied on principles used outside of litiga-
tion — part of the training and practice of their profession — should
be emphasized, even in the absence of literature support.

Michigan courts have adopted the federal model that each (or even
most) of the statutory factors which codify Daubert need not favor
the proposed expert's opinion for it to be admissible. The Elher
Court acknowledged that “all the factors in MCL600.2955 may
not be relevant in every case.”? Rather, it suffices that “the opinion
is rationally derived from a sound foundation.”?* A trial court need
not search for the absolute truth; that an opinion is not universally
accepted or that conflicting evidence exists does not render it un-
reliable.? Instead, “the proper role of the trial court is to filter out
expert evidence that is unreliable, not to admit only evidence that is
unassailable.”?¢ “[T]he fact that two scientists value the available re-
search differently and ascribe different significance to that research
does not necessarily make either of their conclusions unreliable.”?”

A source of frequent confusion in medical malpractice cases is the
mistaken belief that supportive literature is always required. The
Michigan Supreme Court expressly held that supportive literature
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is not always required and “peer-reviewed, published literature is
not always necessary or sufficient to meet the requirements of MRE
702."28.29 When assessing reliability, a lack of supporting literature
combined with the lack of any other form of support can render
opinion testimony unreliable.?® The Michigan Supreme Court ap-
pears poised to further clarify the role of scientific literature where a
Daubert challenge has been made regarding the experiential issue
of standard-of-care testimony.?'

ANTICIPATE AND ADDRESS POTENTIAL
DAUBERT ISSUES EARLY

Where a Daubert challenge is foreseeable, early and detailed
attorney and expert preparation can increase the likelihood of a
successful outcome and potentially avoid the challenge altogether.
Practitioners must understand the expert’s qualifications, methodol-
ogy of review, and how an expert opinion fits into the applicable
evidentiary and statutory factors within the context of the case.

An expert should be prepared to support opinion(s) using available
records, images, and literature (if applicable). Detailed discussions
with the expert outlining their specific education, training, and ex-
perience (including publications and teaching) are critical. Practi-
tioners can request the expert to perform a literature search, anal-
ysis, or review when appropriate. Finding out how an expert will
address Daubert factors before testifying can increase the strength
and persuasion of the testimony.

Practitioners on the receiving end of a Daubert challenge should be
prepared for a de facto bench trial. Consider requesting an eviden-
tiary hearing (which is within the court’s discretion®?) and have the
following read where applicable:*

e Expert CV;

e Highlighted scientific literature (with table of contents) and, as a
best practice, an abstract with excerpts of the most relevant quotes
or findings and definition of key medical or scientific terms;

® Bench brief setting forth the expert opinion, pertinent law, and

pertinent facts; and
* Any other evidence supporting the expert testimony.

Where appropriate, practitioners may wish to reference the Feder-
al Judicial Center’s Reference Manual on Scientific Evidence* or
the Michigan Judicial Institute’s Evidence Benchbook.3

EFFECTIVE DISCOVERY AND DEPOSITION PRACTICE

Consider inquiring about the methodology used in the field, ex-
pert qualifications, and confirmation of the scientific principles in

discovery requests and depositions. Use Daubert factors as an
outline for both deposition preparation and cross-examination of
experts. Often, the dispute is not about the methodology used by
the experts, but the conclusions they reached. That is an issue of
fact to be resolved by the jury, not a matter for gatekeeping.

CONCLUSION

Daubert challenges are rightfully seen as “Death Star” issues. They
are risky and resource intensive. Best practice for practitioners is
identifying, analyzing, and building the foundation to support expert
testimony early and soundly. Doing so will avoid many challenges
and help overcome those that are made. Thorough preparation will
also pay dividends in a stronger case at mediation or trial.

Jennifer and Chad Engelhardt are partners at Goethel Engelhardt in Ann
Arbor who focus their practice on catastrophic injury cases. They are frequent
law school and continuing legal education speakers and provide best-practice
presentations to medical and nursing programs on patient safety and mitigating
risk exposure. They are authors of several chapters and editors of ICLEs Torts:
Michigan Law and Practice, among numerous other publications.
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ETHICAL PERSPECTIVE

Stop sending subpoenas
to attorneys for
protected information

BY ALECIA M. CHANDLER

At least one of you reading this headline
thought something along the lines of “What
lawyer would subpoena protected informa-
tion from another attorney?” The answer, it
seems from the uptick in calls to the State
Bar of Michigan Ethics Helpline, is a lot
of lawyers.

To be clear, this article focuses solely on
subpoenas improperly executed by attor-
neys for information in another attorney’s
file directly related to representation, which
is covered by attorney-client privilege and
MRPC 1.6. It does not cover proper uses of
atforney subpoena power.!

As attorneys, we know that subpoenas are
a commonly used legal tool to receive the
necessary information to effectively advo-
cate for clients. However, an attorney’s sub-
poena power has ethical and legal limita-
tions. In the last year, the Ethics Helpline
has received numerous calls from lawyers
asking what to do when subpoenaed to
“produce a full and complete copy of a cli-
ent file” or testify as to protected informa-
tion. Examples include:

® A prosecutor sending a subpoena to
prior defense counsel in a criminal
case for their “entire client file.”?

* An attorney in a divorce matter send-
ing a subpoena for former opposing
counsel’s “entire client file” when the
client decided to proceed pro se.?

e A prosecutor investigating a deceased
attorney’s client and sending a sub-
poena to the personal representative for
all attorney “client files” related to spe-
cific former clients.

* An atforney representing an injured per-
son in civil action and sending a sub-
poena for the “entire client file” from
the criminal defense attorney in the re-
lated criminal matter.

Another instance involved a subpoena for
“all of the attorney’s IOLTA records” in an
attempt to evidence how much one former
client paid the attorney for services ren-
dered in the past.® There was a similar re-
quest for phone records; the lawyer wanted
to know if the opposing party in the case
actually called the law firm for a consulta-
tion.® There are numerous additional scenar-
ios — including deposition notices and sub-
poenas to testify at trial — that are directly
related to the representation.

Why are lawyers subpoenaing other law-
yers for files that are protected by the legal
concept of attorney-client privilege and

MRPC 1.6 Secrets and Confidences? My
guess is that it's just easier. All that incrimi-
nating information about the “client” is likely
located in that glorious file. A simple sub-
poena may provide access to the holy grail
of information.

STOP! Just because it's easy doesn’t mean
it's ethical.

The lawyer considering sending a subpoena
should first consider how they would react
if they received a subpoena for the same
information. It is likely that lawyer would be
livid. Lawyers have a duty, not an option, to
protect confidential client information” —
even affer death of the client.® If the send-
ing lawyer determines that the information
may be protected by MRPC 1.6 or attorney-
client privilege, the lawyer should determine
if the act of sending the subpoena is a vio-
lation of MRPC 8.4(a), which states that “it
is professional misconduct for a lawyer to
induce another to ‘violate the Rule of Profes-
sional Conduct[.]"” Following that analysis,
consider alternative sources from which the
information may be received.? Finally, if
there is no other option, ask the judicial of-
ficer'® to order that the subpoenaed law-
yer remit only the information about the
current or former client that is necessary

“Ethical Perspective” is a regular column providing the drafter's opinion regarding the application of the Michigan Rules of Professional Conduct. It is not legal
advice. To contribute an arficle, please contact SBM Ethics at ethics@michbar.org.



and cannot be obtained elsewhere without
undue hardship on the client.”

A LAWYER'S RECEIPT OF

A SUBPOENA
Ethics Opinion RI-106 advises lawyers:

“Upon receipt of a subpoena for
information about a client, a law-
yer should appear and assert the
lawyer-client privilege and await
a ruling from the judge as to
whether to disclose....The law-
yer-client privilege is held by the
client and cannot be waived by
the lawyer.”

This opinion was published in 1991 and
while the ethical analysis is still applicable,
the world has changed. Now, we send sub-
poenas electronically and the subpoenas are
usually only for production of the client file
and appearance is generally not necessary.

What should the receiving lawyer do? In to-
day’s world, professionalism and civility are
incredibly important. | suggest making a call
or sending an email (not a nasty one) advis-
ing the sending lawyer that compliance with
the subpoena would violate the MRPC and
refer them to Ethics Opinion RI-106. How-
ever, that may not be possible depending on
the relationship between the lawyers.

If that doesn’t work or isn't appropriate,
other options are available. For example,
if the receiving lawyer reasonably believes
information could or should be provided
and does not fall within the estate planning
exception,'? try to work with the requesting
attorney to draft an order for the court to
enter declaring that only relevant documents
pertaining directly fo the representation (and
not the entire file) may be provided in the
most protective manner possible.”®

If the request is for a former client's file and
the client has new counsel, ask current coun-
sel to take steps to quash the subpoena
and, where appropriate, work with oppos-
ing counsel to determine what, if anything,
in the file may be subject to disclosure.

If the client is deceased, the lawyer’s obli-
gation to maintain confidentiality does not
cease." In some scenarios, the personal rep-
resentative of the estate may waive privi-

lege, but only when the waiver would ben-
efit the estate.' If the information would not
benefit the estate, a court must order release
of any protected client information.'® There-
fore, the same recommendations provided
above apply.

The recipient lawyer may file their own mo-
tion to quash and await a ruling from the
judicial officer consistent with waiting for a
judicial order as provided in RI-106.

WHAT IS PROTECTED?

This is a question that law students mull in
professional responsibility and even plagues
well-seasoned attorneys at times. Two
concepts must be considered: The legal
concept of attorney-client privilege and the
ethical concept of confidences and secrets.”
While attorney-client  privilege protects
confidential communication between the
client and lawyer to obtain legal advice'®
and attorney work product prepared in
anticipation of litigation,'? secrets include all
“other information” from third parties about
the client or from the client about unrelated
matters. So, pretty much anything that
might be embarrassing or detrimental to
the client or anything the client has asked
the lawyer to keep confidential is protected.
For most of my former clients, that meant
almost everything in my files.

Exceptions fo this protection are set forth in
MCR 2.302(B)(3)(a), which requires:

“showing that the party seeking dis-
covery has substantial need of the ma-
terials in the preparation of the case
and is unable without undue hard-
ship to obtain the substantial equiva-
lent of the materials by other means.
In ordering discovery of such mate-
rials when the required showing has
been made, the court shall protect
against disclosure of the mental im-
pressions, conclusions, opinions, or
legal theories of an attorney or other
representative of a party concerning
the litigation.”

Therefore, the argument should be made to
a judicial officer who makes the final deci-
sion regarding what is protected and what
is subject to discovery.?°
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CONCLUSION

Do not use or provide a response fo a subpoena
signed by an attorney for protected
information. Instead, utilize the proper legal
avenues fo obtain an appropriate discovery
order. If you are on the receiving end of a
subpoena for protected information, see RI-
106 and relevant case law. If you need
additional guidance or have ethical questions,

call the Ethics Helpline at (877) 558-4760.

Alecia M. Chandler is professional responsibility
programs director for the State Bar of Michigan.

ENDNOTES

1. This article does not address the exception involv-
ing testimony related to drafting estate planning docu-
ments, as there may be no ethics concerns. See In re
Loree’s Estate, 158 Mich 372; 122 NW2d 623 (1909).
2. The subpoenaed lawyer later advised that the for-
mer client was claiming the lawyer gave certain advice
to the client and the prosecutor wanted to verify what
advice was given.

3. In this matter, the receiving attorney called the sub-
poenaing lawyer who replied that because the receiv-
ing lawyer was no longer representing the opposing
party, that their file was “fair game.”

4. This scenario could involve a crime-fraud excep-
tion; however, the subpoena was not issued by a judi-
cial officer.

5. Providing the records would have exposed all trans-
actions into and out of the IOLTA for all of the recipient
lawyer’s clients.

6. Providing the records would have exposed all phone
calls to and from the lawyer’s office during a lengthy
period as well as the length of all calls.

7. MRPC 1.6.

8. Llorimer v Lorimer, 124 Mich 631; 83 NW 609 (1900).
9. MCR 2.302(B)(3).

10.Comment to MRPC 1.6, Disclosures Otherwise Re-
quired or Authorized: “The scope of the client-lawyer
privilege is a question of law. If a lawyer is called as a
witness to give testimony concerning a client, absent
waiver by the client, paragraph (b)(1) requires the law-
yer to invoke the privilege when it is applicable. The
lawyer must comply with the final orders of a court or
other tribunal of competent jurisdiction requiring the
lawyer to give information about the client.”

11. MCR 2.302(8)(3).

12. In re Loree’s Estate, Grand Rapids Trust Co v Bellows,
224 Mich 504; 195 NW 66, and Eicholtz v Grunewald,
313 Mich 666; 21 NW2d 914 (1946).

13.Comment to MRPC 1.6.

14. lorimer, 124 Mich at 638.

15. McKinney v Kalamazoo-City Sav Bank, 244 Mich
246; 221 NW 156 (1928) and Eicholtz, 313 Mich at 671.
16. Lorimer, 124 Mich at 637.

17. General Attorney — Frequently Asked Questions:
What is the difference between attorney-client privi-
lege and confidences and secrets under MRPC 1.62
SBM <https://www.michbar.org/opinions/ethics/
generalattorneyFAQs#3> [https://perma.cc/H2K8-
BGEM] (website accessed May 3, 2022).

18.MCL 767.5a(2) and Fruehauf Trailer Corp v Hagel-
thorn, 208 Mich App 447; 528 NW2d 778 (1995).
19. MCR 2.302(B)(3)(a) and Lang et al, eds, Michigan
Civil Procedure (Ann Arbor: ICLE, 2022), ch 11.
20.MCR 2.302 and Court Rules of Michigan Annotated
(Ann Arbor: ICLE, 2022), ch 2.



40 MICHIGAN BAR JOURNAL | JUNE 2022

LIBRARIES & LEGAL RESEARCH

Michigan’s groundwater
and the public trust doctrine

BY SHAY ELBAUM

In March, legislators introduced a package of bills in the Michigan
House of Representatives that would apply the public trust doctrine
to the state’s groundwater. But what is the public trust doctrine and
why does it matter if it applies to Michigan groundwater? This
column provides an overview of the public trust doctrine and its
application to groundwater, a summary of the bills now being con-
sidered, and resources for tracking their progress.

THE PUBLIC TRUST DOCTRINE

The public trust doctrine provides that the state holds natural re-
sources in trust for the public and has an affirmative duty to man-
age those resources for the benefit of the public. Scholars generally
trace its origin fo Roman law and the Institutes of Justinian.” Skip-
ping forward a millennium or so, the United States Supreme Court
held in 1892 that the Great Lakes and the land underneath them
were held in the public trust, invalidating a grant of most of the
Chicago harbor to a private railroad company.? Following Joseph
Sax’s seminal 1970 article “The Public Trust Doctrine in Natural
Resource Law: Effective Judicial Intervention,”? advocates increas-
ingly turned to the doctrine to combat environmental problems and
state courts and legislatures expanded its scope.

Today, all states apply some form of the public trust doctrine—
with variations. Some states’ constitutions include a version of the
doctrine.* Courts have applied the doctrine as both a matter of
common law and statutory law. And some states have codified,
added to, or even subtracted from its scope by statute. Idaho, for
example, enacted a law excluding water resources from its public
trust doctrine in response to dicta in an Idaho Supreme Court deci-
sion suggesting that the doctrine could apply to water.®

Idaho's approach is not the norm. Most states consider navigable
waters to be within the public trust. Groundwater, however, is a

different story. Courts in some states have held that the public trust
doctrine does not apply to groundwater; other states have avoided
the question.® Another approach, taken by the California Court
of Appeals, is to apply the public trust doctrine to groundwater
resources when groundwater extraction could affect a navigable
waterway — for example, by lowering the water level in a hydro-
logically connected stream.” The Hawai’i Supreme Court has gone
even further, applying the doctrine to groundwater independent of
its use or the impact on a surface water resource.®

THE PUBLIC TRUST IN MICHIGAN

In Michigan, the public trust doctrine applies to navigable waters,?
but no state court has applied it to groundwater. In a 2005 case,
the Michigan Court of Appeals considered, then rejected an argu-
ment that groundwater was subject to the public trust doctrine.'®
The case involved Nestlé’s extraction and sale of groundwater in
Mecosta County. Although both the trial and appellate courts re-
jected the public trust argument, they did enjoin Nestlé’s ground-
water exiraction on other grounds. A groundwater pumping opera-
tion in another county, however, was permitted to move forward.

Nestlé’s extraction and sale of Michigan groundwater have been
consistently challenged by water conservation advocates.!' The
Great Lakes Compact, a legally binding interstate compact between
the Great Lakes states, bans the removal of water from the Great
Lakes basin.'? But there is an exception: water may be transported
elsewhere if it is in containers of 5.7 gallons or less, although states
may pass more restrictive laws.'> Some have called this provision a
loophole; others have argued that the water extracted is not nearly
enough to affect Great Lakes water levels. Whatever one's assess-
ment of this exception, it means that the compact does not prevent
Nestlé (or anyone else) from bottling groundwater from the Great
Lakes basin and selling it elsewhere.



CURRENT BILLS

Michigan lawmakers in March introduced a package of three bills
intfended to protect the state’s groundwater resources. Similar bills
have been introduced in past sessions without success. Rep. Yousef
Rabhi (D-Ann Arbor) introduced 2022 HB 5953, which declares
that “[tflhe waters of this state, including groundwater, are held
in the public trust by this state. The public trust in the water of
this state applies to the quantity and quality of the water.” Rep.
Rachel Hood (D-Grand Rapids) introduced 2022 HB 5954, which
would remove the exception permitting withdrawal of water from
the Great Lakes basin in containers smaller than 5.7 gallons. And
Rep. Laurie Pohutsky (D-Livonia) introduced 2022 HB 5955, which
would add the “protection [and] conservation of...water” to the
Michigan Natural Resource Commission’s mandate.

All three bills were referred to the House Committee on Natural
Resources and Outdoor Recreation, where they remain as of this
writing. No hearings have been scheduled.

Researchers looking to track the progress of these bills can re-
fer to the Michigan Legislature’s website at legislature.mi.gov.
Searching for the bill numbers brings up each bill’s page, which
includes basic information about the bill, the bill’s text as intro-
duced and in subsequent versions, analyses from the House and
the Senate when available, and a list of actions on the bill as
recorded in the House and Senate journals. The bill's page also
includes a link to an RSS feed, which you can use to receive live
updates on its progress.

More details on the bills” consideration by the Committee on Natu-
ral Resources and Outdoor Recreation or any House committee can
be found on the Michigan House website at house.mi.gov. Check
the committee schedule under the page’s Information heading for
meeting dates and agendas, including which bills will be consid-
ered and, possibly, a link to a live stream of proceedings. Minutes
and testimony from past hearings are also available on the com-
mittee page under Committees > All Committees. If a committee
meeting was recorded, it can be located under House TV > Video
Archive. The Michigan Senate website at senate.michigan.gov is
structured slightly differently but provides access to the same kinds
of committee material.

CONCLUSION

While we don’t know whether these bills will pass, their introduc-
tions indicate that the responsibilities of the state as steward of its
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natural resources, including groundwater, are still contested and
alterable. The public trust doctrine remains a powerful tool for en-
vironmental conservation, and we may yet see Michigan join the
growing number of states applying it to their groundwater.

Shay Elbaum is the faculty research librarian at
the University of Michigan Law Library. He re-
ceived his law degree from the University of Michi-
gan Law School and his master’s degree in library
and information science from Simmons College.

He is a member of the Alaska Bar Association.
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Cultivate innovation
mindsets to build your future

BY JUDA STRAWCZYNSKI

When the COVID-19 pandemic shined a spotlight on the anti-
quated parts of our justice system and exposed gaps in our legal
practice models, courts and law firms quickly shiffed. Now, there's
no turning back.

To help you plan for the future of your practice, you can embrace
innovation mindsets — different ways of thinking to help us create
processes and ideas that improve our lives.

In this space in this issue and next, you'll be introduced to 20 tips
to get you in an innovation frame of mind; help you find your in-
novation inspiration; give you practical ways to succeed in any
innovation project; and equip you for long-term success.

GETTING INTO THE INNOVATION

FRAME OF MIND

Choose your own adventure

You get to choose your adventures in law. You decide how you
want to practice and whom you wish to serve.

When you're busy, it's hard to remember that you have agency
over your tasks and priorities and your personal life, too. It's
hard to be honest about what you want to do and what it may
take to get there, but you get to choose. By taking ownership of
your practice, you empower yourself to change for the better. By
embracing agency over passivity, we become open to change.

Where do you want to go?

You're busy, but you need to set time each month for self-reflection
and self-assessment of your goals. Reflect on your practice, in-
cluding where you are and where you want to go. Self-reflection
involves considering goals for:

Client development
Client pipelines and business development
Client management

Progress of your cases

Your legal skills, practice management, and innovation
e Your personal management

Self-assessment requires taking stock in your performance. For ex-
ample, think about a recent challenging situation and how you
applied your legal skills.

e What was the situation? What pressures made this a challenge?

How did you react?

How did you proceed?

What other options were available?
How might you proceed differently in future situations@

Now think about your legal innovation journey.

o What's working?
o |s there an area you wish to further refine?
e Are there areas you wish to work on next?

Law Practice Solutions is a regular column from the State Bar of Michigan Practice Management Resource Center [PMRC) featuring articles on practice, technology,
and risk management for lawyers and sfaff. For more resources, visit the PMRC website at www.michbar.org/pmrc/content or call our Helpline at (800) 3419715

fo speak with a practice management advisor.



Use your diverse skills to drive change

A good lawyer doesn't just know the law — they use their skills to
serve clients. The lawyer mindset is more than understanding and
applying the law; it involves business development, people and
project management, leadership, emotional intelligence, and em-
pathy.! Recognize the diverse skills you use and harness your skills
to innovate. If you're worried that some areas are not where they
should be, it could be a sign of room for growth and improvement.

INNOVATION INSPIRATION

Take inspiration from other sectors

It's often said that imitation is the highest form of flattery. Lawyers
should take inspiration from other sectors. For example, if client
no-shows are an issue, consider how doctors and dentists reduce
the risk of no-shows for appointments through simple changes like
calling patients to confirm or smartphone apps that simplify and
automate confirmation.

Focus on client experiences

Law practices exist to serve clients, who have more choices than
ever. Considering the client perspective is important for finding,
retaining, and growing your relationships with them. Clients are a
great source of ideas for change. When thinking about current and
prospective clients, consider:

e How potential clients learn about your services (or why they
might not learn about you at all.)

e A prospective client’s first contact with and initial impression
of your firm.

e The intake experience. What kind of client onboarding do you
provide2 How do you prepare clients before the first meeting?
How do you build trust from the starte

e How the client feels about when and how you communicate
with them.

o Whether fees are clear and clients understand their bills.

e The offboarding experience. Do your clients leave satisfied?

e Keeping in touch with former clients. Do clients feel connected
to you and your practice?

Daring to dream: Moonshots and minimum viable products
You might be at a point where you're dreaming big or have an
idea whose time may have come. Everyone fears failure, but we
should at times allow for moonshots.
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If you're unsure whether your idea could become a reality, try us-
ing the concept of minimum viable product (MVP).? Think about the
service you hope to provide and the need it would meet or problem
it would address. Then ask yourself:

e Who is the target markete

e What is the minimum reasonable expense to launch?

e What is the minimum number of clients/average fee per client
needed to make the practice viable?

Perhaps now more than ever, lawyers can explore new ways of de-
livering legal services. Remote capabilities have eroded traditional
geographical limitations on providing services, enabling lawyers
to attract clients from afar. Remote practice also reduces costs as-
sociated with traditional brick-and-mortar offices.

These changes allow for hyper-specialization. Until recently, a
smalltown lawyer might have served clients only within a rea-
sonable drive of their office. Now, that same lawyer can serve
clients worldwide.

Finding inspiration from the “1,000 fans” concept

There are lots of ways to develop your MVP or test your moonshot.
Kevin Kelly’s 2008 essay on the concept of 1,000 true fans is a
helpful starting point.®> A lawyer with 1,000 dedicated clients pay-
ing $100 for services generates $100,000 in revenue. A base
of 10 clients spending $10,000 on legal services also generates
$100,000. Depending on your practice, the number of clients
and spending per client will vary. Consider how many clients you
would ideally serve and the average price point per client to get a
sense of your firm’s niche, its “true fan” client base, and your ideal
revenue model.

Solo and small firms are well positioned to serve niche markets and
have direct, meaningful relationships with clients. For example,
there are lawyers focused on assisting with student debt, issues
related to horse ownership, and cryptocurrency.

Responding to unmet legal needs

Whether it's reviewing an employment contract, helping a small
business struggling to comply with regulatory duties, or assisting
a DIY litigant looking for general guidance, there are underserved
markets where affordable legal services could flourish with the
proper business modeling, technology, and innovation. It just takes
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opening up one untapped market for a firm to find success while
serving unmet legal needs.

Finding your dream clients

Do you have dream clients? Get closer to a practice filled with
these people by reflecting on what a dream client is to you. Con-
sider developing client personas as an ideal client archetype. Push
yourself to identify what that ideal client looks like. Think about past
clients: Whom have you enjoyed working with? What made this
client a dream client® What sector is the client in2

Looking ahead, who is this dream client? Describe them in one sen-
tence. How would they keep in contact with you? What frustrates
them2 What inspires them? What keeps them up at night?2 What
are their pain points, and how can you help them alleviate them?

In the next issue, the focus turns fo realizing your innovations and
tips for transforming your practice over the long haul.

Juda Strawczynski is a Toronto-based lawyer and direc-
tor of practicePRO, LAWPRO’s claims and risk man-

agement initiative.

ENDNOTES

1. Khan, Emotional intelligence: the essential skill for the workplace and life, AvoidA-
Claim (October 15, 2020) <https://avoidaclaim.com/2020/emotional-intelligence-
the-essential-skill-for-the-workplace-and-ife/> [https://perma.cc/55)8-PAXP]. All
websites cited in this article were accessed May 7, 2022.

2. What is ‘Minimum Viable Product,” The Economic Times <https://economictimes.
indiatimes.com/definition/minimum-viable-product> [https://perma.cc/FML4-U4F2].
3. Kelly, 1,000 True Fans, The Technium {March 4, 2008) <https://kk.org/
thetechnium/1000-rue-fans/> [https://perma.cc/Y56V-229X].

LAw OFFICES OF

Topp J. STEARN, P.C. 248-744-5000 | tjslawfirm.com




ICLE | Your Partner in Practice

ICLE’S PREMIUM PARTNERSHIP
Save Time with Samples from Michigan Practitioners

Trusted guidance from other Michigan lawyers saves you time. The Partnership’s
thousands of samples, including 2,400+ lawyer-drafted forms, help you get it
done right the first time.

Want to try before you buy? Start your free trial today: www.icle.org/premiumtrial.

€€ The Partnership has been instrumental to my solo practice. 39

Daimeon Cotton

Cotton Law Center PLLC, Highland Park

L1

ICLE

THE INSTITUTE OF CONTINUING LEGAL EDUCATION BUY TODAY

The education provider of the State Bar of Michigan www.icle.org/premium
The State Bar of Michigan * The University of Michigan Law School * Wayne State

University Law School * University of Detroit Mercy School of Law * Western Michigan 8 7 7—2 2 9 - 43 5 O

University Thomas M. Cooley Law School * Michigan State University College of Law



46 MICHIGAN BAR JOURNAL | JUNE 2022

PRACTICING WELLNESS

Workplace culture:
WHAT'S LOVE GOT TO DO WITH ITe

BY DAWN GRIMES KULONGOWSKI

It was a clear day in December 1978 when a United Airlines flight
carrying 181 passengers began its descent into the airport in Port-
land, Oregon. But when Capt. Melburn McBroom attempted to
lower the landing gear, he encountered a mechanical problem. He
circled the airport while angrily fiddling with the mechanism. Mc-
Broom was known by his crew as a hot-tempered boss,' and one
investigator later described him as “an arrogant $S.0.B.”2 The crew
noticed that the plane was running out of fuel but, frozen in fear of
McBroom’s impending rage, they said nothing. The plane crashed
in a Portland suburb, killing 10 people.®

While this is an extreme example, it illustrates the high cost of
teams that can’t work together effectively. There is a popular
phrase in management training: “Stress makes people stupid.”
When team members are emotional or upset, they don't learn well
and, like McBroom's crew, they don’t make good decisions.

Imagine a work environment where the leader (or any team mem-
ber, for that matter) lacks self-control, has a short temper, can'’t cri-
tique without insult or blame, and has no sensitivity to other people’s
feelings. In that environment, no one can operate to their full capa-
bilities. They might be educated, intelligent, and skilled, but if you
put them in a situation where they communicate poorly with each
other, litfle will be accomplished. Even the brightest and best shut
down in the face of anger, competition, and insensitive criticism.>

According to a Harvard Business School study of toxic work envi-
ronments, 25% of employees surveyed reported taking their frus-
trations out on clients, 48% intentionally decreased work efforts,
78% said their commitment to the organization declined, 66% said

their performance declined, and 57% said they quit because of a
toxic workplace culture.

Over the last several decades, we have seen a shift in workplace
leadership and culture. In the past, chain of command and domi-
neering leadership were emphasized. We have since learned
that the most successful leaders are masters of interpersonal
skills. Leadership is no longer about dominating underlings but
persuading the team toward a common goal. The most successful
organizations have teams that care about one another and work
together harmoniously.”

Robert Sternberg, a psychologist at Yale University, is an expert in
the concept of group IQ. Group IQ is the sum of all the talents and
skills of a team of people. While we absolutely want intelligent
team members, social harmony is far more important.
“While a group can be no smarter than the sum total
of all of their specific strengths, it can be much dumber
if its internal workings don’t allow people to share

their talents.”®

All things being equal, a group’s ability to work together is the
most important determinant of success. In an environment of effec-
tive communication, kindness, and empathy, the group’s individual
talents are fully realized.?

It is commonly thought that compassion and emotional intelli-
gence — so-called “people skills” — are traits you either have or
you don’t. While that belief may be a convenient excuse for avoid-

"Practicing Wellness” is a regular column of the Michigan Bar Journal presented by the State Bar of Michigan Lawyers and Judges Assistance Program. If you'd

like to contribute a guest column, please email contactljap@michbar.org.



ing self-improvement, it's not true. The truth is that these skills can
be learned and honed. We can become better leaders and team
players by building these skills. Meditation practice is a proven
way to do this.!

We are fortunate to be the beneficiaries of several decades of sci-
entific research on meditation. From this research, we know that
meditation improves many skills that are useful in a workplace en-
vironment: increased self-awareness, increased empathy and emo-
tional intelligence, decreased reactivity, enhanced creativity and
conscious decision making, improved ability to see situations with
clarity and objectivity, heightened resilience, and concentration.!

Imagine a room with people who have mastered these skills. The
results that team gets will be in stark contrast to McBroom's cock-
pit. This environment cultivates success for everyone in it. They
work together in harmony, recognize the talents and abilities of
one another, meet deadlines, hit goals, and strive toward a com-
mon purpose.'?

About 2,600 years ago, the Buddha introduced a practice called
metta meditation. Metta is a Pali word meaning “love” that can

"nou

also be translated to mean “friendly,” “amicable,” “benevolent,”
“affectionate,” and “kind."'® Today, it's commonly called loving-
kindness meditation. It's a practice meant to cultivate kindness,
compassion, and positive emotions and just like other meditation
techniques, it is proven to decrease stress, physical pain, and neg-

ative emotions.'

A simple way to start building this practice is “gift giving.” As you
make your way through your day, give every person you encounter
the gift of silently wishing them happiness and peace — the barista,
the cashier, the receptionist, your coworkers. No one is excluded.
Look at the person (or think of them) and silently say, “I wish you
peace and happiness.” This small habit reduces negative emotions
and anxiety and strengthens the area of the brain related to posi-
tive emotions and heart health.'s

The purest form of loving kindness meditation is more focused
and structured:

1. Set a timer. Start with five minutes.

2. Get comfortable. There is no correct position. If you're com-
fortable, you're doing it right.
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3. Focus your attention on your breath. Feel the breath come in
and go out.

4. Take a moment to give compassion to yourself. Silently say
these phrases or choose phrases you feel comfortable with.
(The following are just examples.)

May | be happy.
May | be healthy.
May | live with ease.

5. Take a few deep breaths and envision a good friend; a person
who is always on your side and when you think of them, you
can't help but smile. Offer them the phrases:

May you be happy.
May you be healthy.
May you live with ease.

6. After a few more breaths, envision a neutral person. This is a
person you see every day, but you don't really know them. You
don't like them or dislike them; you're just aware of them. Offer
them the phrases:

May you be happy.
May you be healthy.
May you live with ease.

7. Now for the hard one: the difficult person. Bring to mind
someone with whom you have a grievance. See this person
as another being who just wants to be happy. Offer them
the phrases:

May you be happy.
May you be healthy.
May you live with ease.

8. Expand the offering to all living beings — every person,
every creature.

May you be happy.
May you be healthy.

May you live with ease.

Your phrases are your home base. When your mind wanders or
gets distracted, come back to your phrases.'®
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We no longer live in an era of “no pain, no gain.” Leaders and innova-
tors at the top of their professions know that building relationships and
decreasing stress is the surest road to success. Five minutes of daily
meditation can be the first step on the path to happier employees, less
turnover, and a more positive and effective workplace culture.

Dawn Grimes Kulongowski is owner of Creative Smiles
Dental Group and The Peaceful Practice, which teaches
meditation, mindfulness, emotional intelligence, and
communication skills exclusively to professionals across
the country. In addition to being a dentist and a certified
meditation teacher, she has a bachelor’s degree in philoso-
phy, holds certifications in wellness counseling and the
psychology of leadership from Cornell University, and
has completed author and science journalist Daniel Goleman’s Emotional In-
telligence Training Program.
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ORDERS OF DISCIPLINE & DISABILITY

REINSTATEMENT

On Feb. 15, 2022, the hearing panel issued
an Order of Suspension with Conditions
(By Consent) suspending respondent from
the practice of law in Michigan for 120
days effective Nov. 17, 2021. On April
13, 2022, the respondent, Amanda Ann-
Carmen Andrews, submitted an affidavit
pursuant to MCR 9.123(A) showing that
she has fully complied with all require-
ments of the Order of Suspension with
Conditions. No objection was filed by the
grievance administrator within the time
prescribed in MCR 9.123(A) and the board

being otherwise advised;
NOW THEREFORE,

ITIS ORDERED that the respondent, Amanda
Ann-Carmen Andrews, is REINSTATED to
the practice of law in Michigan effective
May 2, 2022.

REPRIMAND (BY CONSENT)
Alexander H. Benson, P43210, Southfield,
by the Attorney Discipline Board Tri-County
Hearing Panel #53. Reprimand effective
April 28, 2022.

The respondent and the grievance administra-
tor filed a Stipulation for Consent Order of
Discipline pursuant to MCR 9.115(F)(5) that
was approved by the Attorney Grievance
Commission and accepted by the hearing
panel. Based upon the respondent’s admis-
sions as set forth in the parties’ stipulation, the
panel found that the respondent committed pro-
fessional misconduct while representing a cli-
ent in an arbitration proceeding by engaging
in ex parte communications with the selected
sole arbitrator in violation of MRPC 3.5(b).

In accordance with the stipulation of the
parties, the hearing panel ordered that the
respondent be reprimanded. Costs were

assessed in the amount of $1,347.84.

REPRIMAND (BY CONSENT)

David A. Chasnick, P57097, Novi, by the
Attorney Discipline Board Tri-County Hear-
ing Panel #68. Reprimand effective April
28, 2022.

The respondent and the grievance adminis-
trator filed an Amended Stipulation for
Consent Order of Discipline and Waiver
pursuant to MCR 9.115(F)(5) that was ap-
proved by the Attorney Grievance Commis-
sion and accepted by the hearing panel.
Based upon the respondent’s admissions as
set forth in the parties’ amended stipula-
tion, the panel found that the respondent
committed professional misconduct during
his representation of a client for whom he
was retained to domesticate a 2012 Ne-
vada parenting agreement in Michigan
and to file a motion to enforce custody.

Specifically, and in accordance with the
parties’ stipulation, the panel found that the
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respondent failed to act with reasonable
diligence and promptness in representing a
client in violation of MRPC 1.3; failed to
keep a client reasonably informed about
the status of a matter and comply promptly
with reasonable requests for information in
violation of MRPC 1.4(a); and failed to ex-
plain a matter to the extent reasonably nec-
essary to permit the client to make informed
decisions regarding the representation in
violation of MRPC 1.4(b).

In accordance with the stipulation of the
parties, the hearing panel ordered that the
respondent be reprimanded. Costs were
assessed in the amount of $757.96.

REPRIMAND WITH CONDITION
(BY CONSENT)

Mark D. Cobb, P74787, Southfield, by the
Attorney Discipline Board Tri-County
Hearing Panel #56. Reprimand effective
April 28, 2022.

The respondent and the grievance adminis-
trator filed a Stipulation for Consent Order
of Discipline pursuant to MCR 9.115(F)(5)
that was approved by the Attorney Griev-
ance Commission and accepted by the
hearing panel. Based upon the respon-
dent’s admissions and plea of no contest as
set forth in the parties’ stipulation, the panel
found that the respondent committed pro-
fessional misconduct through his improper
use of his two IOLTA accounts held at
Chase Bank.

Specifically, and in accordance with the
parties’ stipulation, the panel found that the
respondent held funds other than client or
third-person funds in an IOLTA in violation
of MRPC 1.15(a)(3); failed to hold property
of his clients or third persons separate from
his own in violation of MRPC 1.15(d); de-
posited his own funds into an IOLTA in an
amount more than reasonably necessary to
pay financial institution service charges or
fees in violation of MRPC 1.15(f); engaged
in conduct that exposed the legal profes-
sion or the courts to obloquy, contempt,
censure, or reproach in violation of MCR
9.104(2); engaged in conduct that was con-
trary to justice, ethics, honesty, or good
morals in violation of MCR 9.104(3); and
engaged in conduct in violation of the Rules
of Professional Conduct in violation of

MRPC 8.4(a).

In accordance with the stipulation of the
parties, the hearing panel ordered that the
respondent be reprimanded and subject to
a condition relevant to the established mis-
conduct. Costs were assessed in the amount

of $758.36.

REINSTATEMENT

On Feb. 8, 2022, the hearing panel issued
an Order of Suspension (By Consent), sus-
pending the respondent from the practice of
law in Michigan for 30 days effective March
2, 2022. On April 6, 2022, the respondent,
Casper P. Connolly, filed an affidavit purport-
ing to show compliance with the order of dis-
cipline and the court rules. The board notified
the respondent that his affidavit was not in
compliance with MCR 9.123(A) as amended
in 2020 and requested that he file a conform-
ing affidavit at his earliest convenience.
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On April 12, 2022, the respondent submit-
ted another affidavit. The grievance admin-
istrator’s counsel objected to the respon-
dent'’s second affidavit. The respondent on
April 14, 2022, filed a third affidavit in
compliance with MCR 9.123(A) showing
that he has fully complied with all require-
ments of the Order of Suspension (By Con-
sent) and the grievance administrator’s
counsel withdrew his objection. The board
being otherwise advised;

NOW THEREFORE,

IT IS ORDERED that the respondent, Casper
P. Connolly, is REINSTATED to the practice of
law in Michigan effective April 15, 2022

REPRIMAND (BY CONSENT)
Todd A. Courser, P69829, Lapeer, by the At-
torney Discipline Board Genesee County

further information, contact:
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appeal, is available for representation in defending attorneys in discipline
proceedings. | can represent you in answering requests for investigations,
grievances, and at hearings. | am also available for appeals, reinstatement
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ORDERS OF DISCIPLINE & DISABILITY (CONTINUED)

Hearing Panel #2. Reprimand effective

May 4, 2022.

The respondent and the grievance adminis-
trator filed a Stipulation for Consent Order
of Discipline and Waiver which was ap-
proved by the Attorney Grievance Commis-
sion and accepted by the hearing panel.
The stipulation contained the respondent’s
admission that he was convicted by no con-
test plea on Aug. 28, 2019, of willful ne-
glect of duty public office, a misdemeanor,
in violation of MCL 750.478, in People of
the State of Michigan v Todd Anthony
Courser, 40th Circuit Court Case No.
19-013022-FH.

Based on the respondent’s plea, admission,
and the parties’ stipulation, the panel found

that the respondent committed professional
misconduct when he engaged in conduct
that violated a criminal law of a state or of
the United States, an ordinance, or tribal
law pursuant to MCR 2.615 in violation
of MCR 9.104(5).

In accordance with the stipulation of the
parties, the hearing panel ordered that the
respondent be reprimanded. Costs were
assessed in the amount of $758.36.

REPRIMAND

(BY CONSENT)

David R. Heyboer, P27975, Fort Gratiot, by
the Attorney Discipline Board Genesee
County Hearing Panel #4. Reprimand ef-
fective April 14, 2022.
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The respondent and the grievance adminis-
trator filed a Stipulation for Consent Order
of Discipline and Waiver pursuant to MCR
9.115(F)(5) that was approved by the Attor-
ney Grievance Commission and accepted
by the hearing panel. Based upon the stipu-
lation and the respondent’s admissions, the
panel found that the respondent committed
professional misconduct during his han-
dling of a client's post-divorce judgment
matter. After his client’s divorce was final-
ized in July 2016, the respondent agreed to
prepare two qualified domestic relations
orders (QDRO), as required by the judg-
ment of divorce, to ensure his client re-
ceived her share of her ex-husband’s pen-
sion and annuity funds. Thereafter, the
respondent issued subpoenas to obtain the
values of the pension and annuity funds to
the wrong entity and failed to respond to
several inquiries his client made in 2017 as
to the status of her matter. In July 2018, in
response to a request for investigation filed
by his client, the respondent stated that he
still intended to prepare the QDROs. Begin-
ning in October 2018 and continuing to
May 2021, the respondent made several
promises to the grievance administrator
that he planned to complete and file the
QDROs, but as of the filing of the formal
complaint he still had not done so.

In accordance with the parties’ stipulation
and the respondent’s admissions, the panel
found that the respondent neglected a le-
gal matter entrusted to the lawyer in viola-
tion of MRPC 1.1(c); failed to act with rea-
sonable diligence and promptness in
violation of MRPC 1.3; failed to keep a cli-
ent reasonably informed about the status of
a matter and comply promptly with reason-
able requests for information in violation of
MRPC 1.4(a); violated or attempted to vio-
late the Rules of Professional Conduct in vi-
olation in MRPC 8.4(a); engaged in con-
duct prejudicial to the administration of
justice in violation of MCR 9.104(1) and
MRPC 8.4(c); and engaged in conduct that
exposes the legal profession or the courts
to obloquy, contempt, censure, or reproach

in violation of MCR 9.104(2).

The panel ordered that the respondent be
reprimanded, as set forth in the parties’



stipulation. Costs were assessed in the
amount of $765.03.

SUSPENSION AND RESTITUTION
Seymour Hundley Jr., P39081, Troy, by the
Attorney Discipline Board Tri-County Hearing
Panel #52. Suspension, 90 days effective
May 4, 2022.

Based upon the respondent’s default and
evidence presented to the hearing panel at
hearings held in this matter in accordance
with MCR 9.115, the hearing panel found
that the respondent committed professional
misconduct during his representation of a
client in a probate matter to open an estate
for her deceased father and when he failed
to answer a request for investigation.

Specifically, the panel found that the re-
spondent neglected a legal matter in viola-
tion of MRPC 1.1(c); failed to seek the law-
ful objectives of the client in violation of
MRPC 1.2(a); failed to act with reasonable
diligence and promptness in representing a
client in violation of MRPC 1.3; failed to
keep the client reasonably informed about
the status of the matter and to comply with
reasonable requests for information in vio-
lation of MRPC 1.4(a); failed to explain a
matter to the extent reasonably necessary
to permit the client to make informed deci-
sions regarding representation in violation
of MRPC 1.4(b); failed to refund an un-
earned fee in violation of MRPC 1.16(d);
knowingly failed to respond to a lawful de-
mand for information from a disciplinary
authority in violation of MRPC 8.1(a)(2);
engaged in conduct that violated the Rules
of Professional Conduct in violation of
MRPC 8.4(a) and MCR 9.104(4); engaged
in conduct that involved dishonesty, fraud,
deceit, misrepresentation, or violation of
the criminal law in violation of MRPC
8.4(b); engaged in conduct that was preju-
dicial to the administration of justice in vio-
lation of MRPC 8.4(c) and MCR 9.104(1);
engaged in conduct that exposed the legal
profession or the courts to obloquy, con-
tempt, censure, or reproach in violation of
MCR 9.104(2); engaged in conduct that
was contrary to justice, ethics, honesty, or
good morals in violation of MCR 9.104(3);
and failed to answer a Request for Investi-
gation in violation of MCR 9.104(7) and
MCR 9.113(A) and (B)(2).

The panel ordered that the respondent’s i-
cense fo practice law be suspended for a
period of 90 days and that the respondent
pay restitution totaling $1,000. Total costs
were assessed in the amount of $1,852.41.

REPRIMAND
Gil Whitney McRipley, P41150, Oak Park,
by the Attorney Discipline Board Tri-County
Hearing Panel #71. Reprimand effective
April 19, 2022.

After proceedings conducted pursuant to
MCR 9.115, the hearing panel found that
the respondent committed professional
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LET OUR EXPERIENCE WORK FOR YOU.
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misconduct while operating K-law, Inc.
and d/b/a “Bookies Ham and Soul”
(Bookies). Specifically, the panel found
that while president of K-Law, Inc. and a
manager and operator of Bookies, the re-
spondent issued paychecks to an em-
ployee when he knew there were insuffi-
cient funds to cover the checks written and
failed to pay employment taxes despite
issuing a W-2 representing taxes had
been withheld from wages. The respon-
dent was found to have engaged in con-
duct that exposed the legal profession or
the courts to obloquy, contempt, censure,
or reproach in violation of MCR 9.104(2)

~—
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and that was contrary to justice, ethics,
honesty, or good morals in violation of

MCR 9.104(3).

The panel ordered that the respondent’s i-
cense fo practice law be suspended for a
period of 30 days. The respondent filed a
timely petition for review and a petition for
a stay, which resulted in an automatic stay
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of the hearing panel’s order of suspension

pursuant to MCR 9.115(K).

After review proceedings conducted in ac-
cordance with MCR 9.118, the Attorney
Discipline Board affirmed the hearing pan-
el's findings of misconduct but reduced the
discipline imposed from a 30-day sus-
pension to a reprimand. Total costs were
assessed in the amount of $3,103.55.

SUSPENSION

(WITH CONDITION])

Sten T. Sliger, P63200, Quincy, Florida, by
the Attorney Discipline Board. Suspension,
three years effective April 28, 2022.

The grievance administrator filed a notice of
filing of reciprocal discipline pursuant to
MCR 9.120(C) that attached a certified copy
of an order suspending the respondent’s li-
cense to practice law in Florida for three
years and ordering resfitution effective on
Nov. 18, 2021, in a matter titled The Florida
Bar v Sten Thield Sliger, SC20-553.

An order regarding imposition of recipro-
cal discipline was issued by the board on
Feb. 16, 2022, ordering the parties to,
within 21 days from service of the order,
inform the board in writing (i) of any ob-
jection to the imposition of comparable dis-
cipline in Michigan based on the grounds

set forth in MCR 9.120(C)(1) and (i) whether
a hearing was requested. The 21-day pe-
riod set forth in the board’s Feb. 16, 2022,
order expired without objection or request
for hearing by either party.

On March 30, 2022, the Attorney Disci-
pline Board ordered that the respondent be
suspended from the practice of law in
Michigan for three years effective April 28,
2022, with the added condition that the re-
spondent is not eligible for reinstatement
pursuant to MCR 9.123(B) and (C) and
MCR 9.124 until he has filed satisfactory
written proof with the grievance administra-
tor and the Attorney Discipline Board that he
has paid restitution as ordered by the Flor-
ida Supreme Court. Costs were assessed in

the amount of $1,509.56.

SUSPENSION AND RESTITUTION
WITH CONDITIONS (BY CONSENT)
Carl M. Woodard, P37502, Dansville, by the
Attorney Discipline Board Ingham County
Hearing Panel #2. Suspension, one year effec-
tive Nov. 1, 2021!

The respondent and the grievance adminis-
trator filed a Stipulation for Consent Order
of Discipline and Waiver in accordance
with MCR 9.115(F)(5) which was approved
by the Attorney Grievance Commission



and accepted by the hearing panel. Based
upon the respondent’s admissions, the panel
found that respondent committed profes-
sional misconduct as alleged in the 12-count
formal complaint. Specifically, during his
representation of seven separate, unrelated
clients; by failing to answer requests for in-
vestigation filed by five of the clients; by
making a false statement in his answer to a
request for investigation filed by one of the
clients; by soliciting representation from a
person with whom he had no prior profes-
sional relationship; by failing to notify his
current clients that his license to practice
law was suspended on May 4, 2021, in a
separate, unrelated matter, Grievance Ad-
ministrator v Carl M. Woodard, 20-74-GA;
and by failing to file the required affidavit
showing he notified his clients within 14
days of the effective date of his order of sus-
pension in Grievance Administrator v Carl
M. Woodard, 20-74-GA.

Based upon the respondent’s admissions as
set forth in the parties’ stipulation, the panel
finds that the respondent neglected a legal
matter entrusted to him in violation of MRPC
1.1(c) (counts 1, 3, 5, 8, and 10); failed to seek
the lawful objectives of a client in violation of
MRPC 1.2(a) (counts 1-3, 5, 8, and 10);
failed to act with reasonable diligence and
promptness in violation of MRPC 1.3 (counts

1-3, 5-6, 8, and 10); failed to promptly com-
ply with a client'’s reasonable requests for in-
formation in violation of MRPC 1.4(a) (counts
1-3, 6, 8, and 10); failed to explain a matter
to a client o the extent reasonably necessary
to permit the client to make informed decisions
about the representation in violation of MRPC
1.4(b) (counts 1-2); failed to take reasonable
steps to protect a client’s interests upon termi-
nation of representation, such as failing to sur-
render papers and property to which the cli-
ent is entifled and/or failing to refund any
advance payment of fee that has not been
earned, in violation of MRPC 1.16(d) (counts
1-3, 5-6, 8, and 10); failed to respond to a
lawful demand for information in violation of
MRPC 8.1(q)(2) (counts 4, 7, 9, and 11); en-
gaged in conduct involving dishonesty, fraud,
deceit, misrepresentation, or violation of the
criminal law where such conduct reflects ad-
versely on the lawyer’s honesty, trustworthi-
ness, or fitness as a lawyer in violation of
MRPC 8.4(b) (counts 3, 5, 8, and 10); en-
gaged in conduct that is prejudicial to the ad-
ministration of justice in violation of MCR
9.104(1) and MRPC 8.4(c) (counts 5, 6, 8,
and 10); engaged in conduct that exposes
the legal profession or the courts to obloquy,
confempt, censure, or reproach in violation of
MCR 9.104(2) (counts 1-12); engaged in con-
duct that is contrary fo justice, ethics, honesty,

or good morals in violation of MCR 9.104(3)
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(counts 1-12); engaged in conduct that vio-
lates the standards or rules of professional
conduct adopted by the Supreme Court in vio-
lation of MRPC 8.4() and MCR 9.104(4)
(counts 1-12); failed to answer a request for
investigation in violation of MCR 9.104(7),
MCR 9.112(A), and MCR 9.113(B)(2) (counts
4, 7,9, and 11); and failed to notify his cli-
ent pursuant fo the provisions of MCR
9.119(A)(1) through (6) within seven days of
the effective date of his order of suspension
in violation of MCR 9.104(9) and MCR
9.119(A) (counts 8 and 10).

In accordance with the parties’ stipulation,
the panel ordered that the respondent’s li-
cense to practice law be suspended for a
period of one year to run consecutively to
the 180-day suspension ordered by the
hearing panel in Grievance Administrator
v Carl M. Woodard, 20-74-GA, that he
pay restitution totaling $14,995, and that
he be subject to conditions relevant to the
established misconduct. Total costs were
assessed in the amount of $1,131.13.

1. Respondent has been continuously suspended from the
practice of law in Michigan since May 4, 2021. See No-
fice of Suspension & Restitution With Condition (By Con-
sent), issued May 4, 2021, Grievance Administrator v
Carl M. Woodard, 20-74-GA.
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FROM THE MICHIGAN SUPREME COURT

ADM File No. 2002-37

Amendment of Rule 1.109

of the Michigan Court Rules

On order of the Court, this is to advise that the amendment of Rule
1.109 of the Michigan Court Rules is adopted, effective immediately.
Concurrently, individuals are invited to comment on the form or the
merits of the amendments during the usual comment period. The
Court welcomes the views of all. This matter will also be considered
at a public hearing. The notices and agendas for each public hear-
ing are posted at the Public Administrative Hearings page.

[Additions to the text are indicated in underlining and deleted text
is shown by strikeover]

Rule 1.109 Court Records Defined; Document Defined; Filing
Standards; Signatures; Electronic Filing and Service; Access.

(A)-(F) [Unchanged.]
(G) Electronic Filing and Service.
(1}-{2) [Unchanged.]
(3) Scope and Applicability.
(a)-{d) [Unchanged.]

(e) A court may electronicallylfe-party-orattorney-in-acase
X : . o theel il
system,a-court-must-electronically send to-that autherized

wser any notice, order, opinion, or other document issued by

the court in that case by means of the electronic-filing sys-
tem. This rule shall not be construed to eliminate any respon-
sibility of a party, under these rules, to serve documents that
have been issued by the court.

(f)-(l) [Unchanged.]
(4)-(7) [Unchanged.]
(H) [Unchanged ]

Staff Comment: The amendment of MCR 1.109 provides an e-filing
court with the authority to determine the most appropriate means
of sending notices and other court-issued documents that are gen-
erated from its case management or local document manage-
ment system.

The staff comment is not an authoritative construction by the Court.
In addition, adoption of a new rule or amendment in no way reflects
a substantive determination by this Court.

A copy of this order will be given to the secretary of the State Bar
and fo the state court administrator so that they can make the noti-
fications specified in MCR 1.201. Comments on the proposal may
be submitted by Aug. 1, 2022 by clicking on the “Comment on this

III

Proposal” link under this proposal on the Court’s Proposed & Ad-
opted Orders on Administrative Matters page. You may also sub-
mit a comment in writing at P.O. Box 30052, Lansing, M| 48909 or
via email at ADMcomment@courts.mi.gov. When filing a com-
ment, please refer to ADM File No. 2002-37. Your comments and
the comments of others will be posted under the chapter affected

by this proposal.

ADM File No. 2022-01
Appointment to the Michigan Judicial Council

On order of the Court, pursuant to MCR 8.128, Judge Michael L.
Jaconette is appointed to the Michigan Judicial Council for a par-
tial term, effective immediately and ending December 31, 2023.

ADM File No. 2021-17

Proposed Rescission of Administrative Order
No. 1998-1 and Proposed Amendment of
Rule 2.227 of the Michigan Court Rules

On order of the Court, this is to advise that the Court is considering
a rescission of Administrative Order No. 1998-1 and amendment of
Rule 2.227 of the Michigan Court Rules. Before determining whether
the proposal should be adopted, changed before adoption, or re-
jected, this notice is given to afford interested persons the opportu-
nity to comment on the form or the merits of the proposal or to sug-
gest alternatives. The Court welcomes the views of all. This matter
will also be considered at a public hearing. The notices and agen-
das for each public hearing are posted on the Public Administrative
Hearings page.

Publication of this proposal does not mean that the Court will issue
an order on the subject, nor does it imply probable adoption of the
proposal in its present form.

[Additions to the text are indicated in underlining and deleted text
is shown by strikeover]



Rule 2.227 Transfer of Actions on Finding of
Lack of Jurisdiction

(A) Transfer to Court Which Has Jurisdiction. Except as otherwise

provided in this rule, wWhen the court in which a civil action is

pending determines that it lacks jurisdiction of the subject matter of
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the action, but that some other Michigan court would have jurisdic-
tion of the action, the court may order the action transferred to the
other court in a place where venue would be proper. If the ques-
tion of jurisdiction is raised by the court on its own initiative, the
action may not be transferred until the parties are given notice and
an opportunity to be heard on the jurisdictional issue.

(B) Transfers From Circuit Court to District Court.

(1) A circuit court may not transfer an action to district court

under this rule based on the amount in controversy unless:

(a) the parties stipulate in good faith to the transfer and to
an amount in controversy not greater than the applicable
jurisdictional limit of the district court; or

(b) from the allegations of the complaint, it appears to

a legal certainty that the amount in controversy is not
greater than the applicable jurisdictional limit of the dis-
trict court.

(B)-(C) [Relettered (C)-(D) but otherwise unchanged.]
(EB) Procedure After Transfer.

(1) The action proceeds in the receiving court as if it had been
originally filed there. If further pleadings are required or al-
lowed, the time for filing them runs from the date the filing fee
is paid under subrule (DC)(1). The receiving court may order
the filing of new or amended pleadings. If part of the action
remains pending in the transferring court, certified copies of
the papers filed may be forwarded, with the cost to be paid
by the plaintiff.

(2) [Unchanged ]

(3) A waiver of jury trial in the court in which the action was
originally filed is ineffective after transfer. A party who had
waived trial by jury may demand a jury trial after transfer by
filing a demand and paying the applicable jury fee within 28
days after the filing fee is paid under subrule (DE)(1). A de-
mand for a jury trial in the court in which the action was origi-
nally filed is preserved after transfer.

(E) [Relettered (F) but otherwise unchanged ]

Staff Comment: The proposed rescission of Administrative Order
No. 1998-1 and proposed amendment of MCR 2.227 would move
the relevant portion of the administrative order into court rule for-
mat and make the rule consistent with the holding in Krolczyk v
Hyundai Motor America, 507 Mich 966 (2021).
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FROM THE MICHIGAN SUPREME COURT (CONTINUED)

The staff comment is not an authoritative construction by the Court.
In addition, adoption of a new rule or amendment in no way reflects
a substantive defermination by this Court.

A copy of this order will be given to the secretary of the State Bar
and fo the state court administrator so that they can make the noti-
fications specified in MCR 1.201. Comments on the proposal may
be submitted by Aug. 1, 2022 by clicking on the “Comment on this
Proposal” link under this proposal on the Court’s Proposed & Ad-
opted Orders on Administrative Matters page. You may also sub-
mit a comment in writing at P.O. Box 30052, Lansing, M| 48909 or
via email at ADMcomment@courts.mi.gov. When filing a com-
ment, please refer to ADM File No. 2021-17. Your comments and
the comments of others will be posted under the chapter affected
by this proposal.

ADM File No. 2021-21
Proposed Amendment of Rule 3.613
of the Michigan Court Rules

On order of the Court, this is to advise that the Court is considering
an amendment of Rule 3.613 of the Michigan Court Rules. Before
determining whether the proposal should be adopted, changed be-
fore adoption, or rejected, this notice is given to afford interested
persons the opportunity to comment on the form or the merits of the
proposal or to suggest alternatives. The Court welcomes the views
of all. This matter will also be considered at a public hearing. The
notices and agendas for public hearing are posted on the Public
Administrative Hearings page.

Publication of this proposal does not mean that the Court will issue
an order on the subject, nor does it imply probable adoption of the
proposal in its present form.

[Additions to the text are indicated in underlining and deleted text
is shown by strikeover]

Rule 3.613 Change of Name

(A) A petition to change a name must be made on a form ap-
proved by the State Court Administrative Office.

(A) [Relettered (B) but otherwise unchanged.]

(C) No Publication of Notice; Confidential Record. Upon receiv-
ing a request establishing good cause, the court may order that
no publication of notice of the proceeding take place and that the

record of the proceeding be confidential. Good cause may include

but is not limited to evidence that publication or availability of a

record of the proceeding could place the petitioner or another in-

dividual in physical danger.

(1) Evidence of the possibility of physical danger must include
the petitioner’s or the endangered individual’s sworn statement

stating the reason for the fear of physical danger if the record

is published or otherwise available.

(2) The court must issue an ex parte order granting or denying

a request under this subrule.

(3) If a request under this subrule is granted, the court must:

(a) issue a written order;

(b) notify the petitioner of its decision and the time,

date, and place of the hearing on the requested name
change; and

() if a minor is the subject of the petition, notify the non-

custodial parent as provided in subrule (E), except that if

the noncustodial parent’s address or whereabouts is not

known and cannot be ascertained after diligent inquiry,

the published notice of hearing must not include the cur-
rent or proposed name of the minor.

(4) If a request under this subrule is denied, the court must issue

a written order that states the reasons for denying relief and

advises the petitioner of the right to request a hearing regard-

ing the denidal, file a notice of dismissal, or proceed with the
petition and publication of notice.

(5) If the petitioner does not request a hearing under sub-

rule (4) within 14 days of entry of the order, the order is final.

(6) If the petitioner does not request a hearing under sub-

rule (4) or file a notice of dismissal within 14 days of entry of
the order denying the request, the court may set a time, date,
and place of a hearing on the petition and proceed with or-

dering publication of notice as provided in subrule (B), and if

applicable, subrule (E).

(7) A hearing under subrule (4) must be held on the record.

(8) The petitioner must attend the hearing under subrule (4). If
the petitioner fails to attend the hearing, the court may adjourn

and reschedule or dismiss the petition for a name change.




(9) At the conclusion of the hearing under subrule (4), the court
must state the reasons for granting or denying a request under
this subrule and enter an appropriate order.

(B) [Relettered (D) but otherwise unchanged.]

(E€) Notice to Noncustodial Parent. Service on a noncustodial par-
ent of a minor who is the subject of a petition for change of name
shall be made in the following manner.

(1) [Unchanged.]

(2) Address Unknown. If the noncustodial parent’s address or
whereabouts is not known and cannot be ascertained affer dili-
gent inquiry, that parent shall be served with a notice of hear-
ing by publishing in a newspaper and filing a proof of service
as provided by MCR 2.106(F) and (G). Unless otherwise pro-
vided in this rule, ffhe notice must be published one time at

least 14 days before the date of the hearing, must include the
name of the noncustodial parent and a statement that the result
of the hearing may be to bar or affect the noncustodial parent’s
interest in the matter, and that publication must be in the county
where the court is located unless a different county is specified
by statute, court rule, or order of the court. A notice published
under this subrule need not set out the contents of the petition if
it contains the information required under subrule (AB). A single
publication may be used to notify the general public and the
noncustodial parent whose address cannot be ascertained if
the notice contains the noncustodial parent’s name.

(D)-(E) [Relettered (F)-(G) but otherwise unchanged.]

Staff Comment: The proposed amendment of MCR 3.613 would
clarify the process courts must use after receiving a request not to
publish notice of a name change proceeding and to make the rec-
ord confidential.

The staff comment is not an authoritative construction by the Court.
In addition, adoption of a new rule or amendment in no way reflects
a substantive determination by this Court.

A copy of this order will be given to the secretary of the State Bar
and to the state court administrator so that they can make the noti-
fications specified in MCR 1.201. Comments on the proposal may
be submitted by Aug. 1, 2022 by clicking on the “Comment on this
Proposal” link under this proposal on the Court’s Proposed & Ad-
opted Orders on Administrative Matters page. You may also sub-
mit a comment in writing at P.O. Box 30052, Lansing, MI 48909 or
via email at ADMcomment@courts.mi.gov. When filing a com-
ment, please refer to ADM File No. 2021-21. Your comments and
the comments of others will be posted under the chapter affected
by this proposal.
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ADM File No. 2020-33
Proposed Amendment of Rule 3.903
of the Michigan Court Rules

On order of the Court, this is to advise that the Court is considering
an amendment of Rule 3.903 of the Michigan Court Rules. Before
determining whether the proposal should be adopted, changed be-
fore adoption, or rejected, this notice is given to afford interested
persons the opportunity to comment on the form or the merits of the
proposal or fo suggest alternatives. The Court welcomes the views of
all. This matter will also be considered at a public hearing. The no-
tices and agendas for each public hearing are posted on the Public
Administrative Hearings page.

Publication of this proposal does not mean that the Court will issue
an order on the subject, nor does it imply probable adoption of the
proposal in its present form.

[Additions to the text are indicated in underlining and deleted text
is shown by strikeover.]

Rule 3.903 Definitions

(A) General Definitions. When used in this subchapter, unless the
context otherwise indicates:

(1)-(18) [Unchanged.]
(19) “Party” includes the

(a) petitionerand-juvenile in a delinquency proceeding,:

(i) the petitioner and juvenile.

(b) petitioner, child, respondent, and parent, guardian, or
legal-eustedian in a protective proceeding,=

(i) the petitioner, child, and respondent

(ii) the parent, guardian, or legal custodian.

(20)-(27) [Unchanged ]
(B)-(F) [Unchanged.]

Staff Comment: The proposed amendment of MCR 3.903 would
clarify the definition of a party in child protective proceedings.

The staff comment is not an authoritative construction by the Court.
In addition, adoption of a new rule or amendment in no way reflects
a substantive determination by this Court.
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FROM THE MICHIGAN SUPREME COURT (CONTINUED)

A copy of this order will be given to the secretary of the State Bar
and fo the state court administrator so that they can make the noti-
fications specified in MCR 1.201. Comments on the proposal may
be submitted by August 1, 2022 by clicking on the “Comment on
this Proposal” link under this proposal on the Court’s Proposed &
Adopted Orders on Administrative Matters page. You may also
submit a comment in writing at P.O. Box 30052, Lansing, MI 48909
or via email at ADMcomment@courts.mi.gov. When filing a com-
ment, please refer to ADM File No. 2020-33. Your comments and
the comments of others will be posted under the chapter affected
by this proposal.

ADM File No. 2021-18

Proposed Amendment of Rule 3.943

of the Michigan Court Rules

On order of the Court, this is to advise that the Court is considering
an amendment of Rule 3.943 of the Michigan Court Rules. Before
determining whether the proposal should be adopted, changed be-
fore adoption, or rejected, this notice is given to afford interested
persons the opportunity to comment on the form or the merits of the
proposal or to suggest alternatives. The Court welcomes the views of
all. This matter will also be considered at a public hearing. The no-
tices and agendas for each public hearing are posted on the Public
Administrative Hearings page.

Publication of this proposal does not mean that the Court will issue
an order on the subject, nor does it imply probable adoption of the
proposal in its present form.

[Additions to the text are indicated in underlining and deleted text
is shown by strikeover]

Rule 3.943 Dispositional Hearing

(A)-(D) [Unchanged]
(E) Dispositions.
(1)(6) [Unchanged ]
(7) Mandatory Detention for Use of a Firearm.
(a)-(b) [Unchanged ]

(c) “Firearm” includes any weapon which will, is designed

to, or may readily be converted to expel a projectile by ac-

tion of an explosivemeans-any-weapon-from-which-e-dan-

Staff Comment: The proposed amendment of MCR 3.943 would
update the definition of “firearm” in juvenile proceedings to be con-
sistent with MCL 8.3t, which contains the definition referenced in the
court rule’s companion statute, MCL 712A.18g.

The staff comment is not an authoritative construction by the Court.
In addition, adoption of a new rule or amendment in no way reflects
a substantive determination by this Court.

A copy of this order will be given to the secretary of the State Bar
and to the state court administrator so that they can make the noti-
fications specified in MCR 1.201. Comments on the proposal may
be submitted by August 1, 2022 by clicking on the “Comment on
this Proposal” link under this proposal on the Court’s Proposed &
Adopted Orders on Administrative Matters page. You may also
submit a comment in writing at P.O. Box 30052, Lansing, MI 48909
or via email at ADMcomment@courts.mi.gov. When filing a com-
ment, please refer to ADM File No. 2021-18. Your comments and
the comments of others will be posted under the chapter affected
by this proposal.

ADM File No. 2021-16
Proposed Amendment of Rule 7.305
of the Michigan Court Rules

On order of the Court, this is to advise that the Court is considering
an amendment of Rule 7.305 of the Michigan Court Rules. Before
determining whether the proposal should be adopted, changed be-
fore adoption, or rejected, this notice is given to afford interested
persons the opportunity to comment on the form or the merits of the
proposal or to suggest alternatives. The Court welcomes the views of
all. This matter will also be considered at a public hearing. The no-
tices and agendas for each public hearing are posted on the Public
Administrative Hearings page.

Publication of this proposal does not mean that the Court will issue
an order on the subject, nor does it imply probable adoption of the
proposal in its present form.

[Additions to the text are indicated in underlining and deleted text
is shown by strikeover]



Rule 7.305 Application for Leave to Appeal

(A)-(B) [Unchanged.]
(C) When to File.
(1) [Unchanged]

(2) Application After Court of Appeals Decision. Except as pro-
vided in subrule (C)(4), the application must be filed within 28

days intermination-of parental-rights in cases where the respon-

dent’s parental rights have been terminated, within 42 days in

other civil cases, or within 56 days in criminal cases, after:
(a)-(d) [Unchanged.]
(3)-(7) [Unchanged.]
(D)-{I) [Unchanged.]

Staff Comment: The proposed amendment of MCR 7.305 would
clarify that the 28-day timeframe for filing an application for leave
to appeal applies to cases where the respondent’s parental rights
have been terminated.

The staff comment is not an authoritative construction by the Court.
In addition, adoption of a new rule or amendment in no way reflects
a substantive determination by this Court.

A copy of this order will be given to the secretary of the State Bar
and to the state court administrator so that they can make the noti-
fications specified in MCR 1.201. Comments on the proposal may
be submitted by Aug. 1, 2022 by clicking on the “Comment on this
Proposal” link under this proposal on the Court’s Proposed & Ad-
opted Orders on Administrative Matters page. You may also sub-
mit a comment in writing at P.O. Box 30052, Lansing, MI 48909 or
via email at ADMcomment@courts.mi.gov. When filing a com-
ment, please refer to ADM File No. 2021-16. Your comments and
the comments of others will be posted under the chapter affected
by this proposal.

ADM File No. 2021-13

Proposed Amendment of Rule 8.119

of the Michigan Court Rules

On order of the Court, this is to advise that the Court is considering
an amendment of Rule 8.119 of the Michigan Court Rules. Before
determining whether the proposal should be adopted, changed be-
fore adoption, or rejected, this notice is given to afford interested
persons the opportunity to comment on the form or the merits of the
proposal or to suggest alternatives. The Court welcomes the views
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of all. This matter will also be considered at a public hearing. The
notices and agendas for each public hearing are posted on the
Public Administrative Hearings page.

Publication of this proposal does not mean that the Court will issue
an order on the subject, nor does it imply probable adoption of the
proposal in its present form.

[Additions to the text are indicated in underlining and deleted text
is shown by strikeover.]

Rule 8.119 Court Records and Reports; Duties of Clerks

(A)-(B) [Unchanged.]

(C) Filing of Documents and Other Materials. The clerk of the court
shall process and maintain documents filed with the court as pre-
scribed by Michigan Court Rules and the Michigan Trial Court Rec-
ords Management Standards and all filed documents must be file
stamped in accordance with these standards. The clerk of the court
may only reject documents submitted for filing that do not comply
with MCR 1.109(D)(1) and (2), are not signed in accordance with
MCR 1.109(E), or are not accompanied by a required filing fee or a
request for fee waiver under MCR 2.002(B), unless already waived

or suspended by court order. Documents prepared or issued by the
court for placement in the case file are not subject to rejection by
the clerk of the court and shall not be stamped filed but shall be re-
corded in the case history as required in subrule (D)(1)(a) and placed
in the case file.

(D)-(L) [Unchanged.]

Staff Comment: The proposed amendment of MCR 8.119 would
clarify that a request for a fee waiver must be filed in accordance
with MCR 2.002(B), which requires the request to be made on a
form approved by the State Court Administrative Office.

The staff comment is not an authoritative construction by the Court.
In addition, adoption of a new rule or amendment in no way reflects
a substantive determination by this Court.

A copy of this order will be given to the secretary of the State Bar
and to the state court administrator so that they can make the noti-
fications specified in MCR 1.201. Comments on the proposal may
be submitted by August 1, 2022 by clicking on the “Comment on
this Proposal” link under this proposal on the Court’s Proposed &
Adopted Orders on Administrative Matters page. You may also
submit a comment in writing at P.O. Box 30052, Lansing, Ml 48909
or via email at ADMcomment@courts.mi.gov. When filing a com-
ment, please refer to ADM File No. 2021-13. Your comments and
the comments of others will be posted under the chapter affected
by this proposal.
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FROM THE COMMITTEE ON MODEL CRIMINAL JURY INSTRUCTIONS

The Committee on Model Criminal Jury Instructions has adopted
the following amended model criminal jury instruction, M Crim JI
3.13 (Penalty), in the procedural instructions. The instruction is ef-

fective June 1, 2022.

[AMENDED] M Crim JI 3.13

Penalty

Possible penalty should not influence your decision. If you find the
defendant guilty, it is the duty of the judge to fix the penalty within
the limits provided by law.

History
M Crim JI 3.13 (formerly CJI2d 3.13) was CJI 3:1:19. Amended
June 1, 2022.

Reference Guide

Case Law
People v Goad, 421 Mich 20, 364 NW2d 584 (1984); People v
Szczytko, 390 Mich 278, 285, 212 NW2d 211 (1973).

The Committee on Model Criminal Jury Instructions has adopted
the following amended model criminal jury instruction, M Crim JI
20.11 (Sexual Act with Mentally Incapable, Mentally Disabled,
Mentally Incapacitated, or Physically Helpless Person), eliminating
a "knowledge” element not found in the pertinent statutes, MCL
750.520b(1)(h) and MCL 750.520c¢(1)(h). The amended instruction
is effective June 1, 2022.

[AMENDED] M Crim JI 20.11

Sexual Act with Mentally Incapable, Mentally
Disabled, Mentally Incapacitated, or Physically
Helpless Person by Relative or One in Authority

(1) [Second/Third], that [name complainanf] was [mentally inca-
pable/mentally disabled/mentally incapacitated/physically help-
less] at the time of the alleged act.

[Choose one or more of (2), (3), (4), or (5):]

(2) Mentally incapable means that [name complainant] was suffering
from a mental disease or defect that made [him/her] incapable of
appraising either the physical or moral nature of [his/her] conduct.

(3) Mentally disabled means that [name complainanf] had a mental
illness, was intellectually disabled, or had a developmental disability.

“Mental illness” is a substantial disorder of thought or mood that sig-
nificantly impairs judgment, behavior, or the ability to recognize
reality and deal with the ordinary demands of life. “Intellectual
disability” means significantly subaverage intellectual functioning
that appeared before [name complainant] was eighteen years old
and impaired two or more of [his/her] adaptive skills.! “Develop-
mental disability” means an impairment of general thinking or be-
havior that originated before the age of eighteen, had continued
since it started or can be expected to continue indefinitely, was
a substantial burden to [name complainant]’s ability to function
in society, and was caused by [intellectual disability as de-
scribed/cerebral palsy/epilepsy/autism/an impairing condition
requiring treatment and services similar to those required for
intellectual disability].

(4) Mentally incapacitated means that [name complainanf] was
[temporarily] unable to understand or control what [he/she] was
doing because of [drugs, alcohol or another substance given to
(him/her)/something done to (him/her)] without [his/her] consent.

(5) Physically helpless means that [name complainanf] was uncon-
scious, asleep, or physically incapable to communicate that [he/
she] did not want to take part in the alleged act.

[Choose the appropriate option according to the charge and
the evidence:]

(6) [Third/Fourth], that the defendant and [name complainanf]
were related to each other, either by blood or marriage, as [state
relationship, e.g., first cousins].

(6) [Third/Fourth], that at the time of the alleged act the defendant
was in a position of authority over [name complainanf], and used
this authority to coerce [name complainanf] to submit o the sex-
val acts alleged. It is for you to decide whether, under the facts
and circumstances of this case, the defendant was in a position
of authority.

Use Note

Use this instruction in conjunction with M Crim JI 20.1, Criminal Sexual
Conduct in the First Degree, M Crim JI 20.2, Criminal Sexual Conduct
in the Second Degree, or M Crim JI 20.18, Assault with Intent to Com-
mit Criminal Sexual Conduct in the Second Degree (Contact).

1. The court may provide the jury with a definition of adaptive skills
where appropriate. The phrase is defined in MCL 330.1100a(3),

and means skills in one or more of the following areas:



(@) Communication.

(b) Self-care.

(c) Home living.

(d) Social skills.

(e) Community use.

(f) Self-direction.

(g) Health and safety.

(h) Functional academics.
(i) Leisure.

(i) Work.

History
M Crim JI 20.11 (formerly CJI2d 20.11) was CJI 20:2:13; amended
September 2005, June 2015, January 2016, June 2022.

Reference Guide

Statutes
MCL 750.520b(1)(g), 767.39.

Case Law

People v Baker, 157 Mich App 613, 403 NW2d 479 (1986); Peo-

ple v Pollard (People v Clark), 140 Mich App 216, 363 Nw2d
453 (1985).

The Committee on Model Criminal Jury Instructions has adopted
the following amended model criminal jury instruction, M Crim JI
24.1 (Unlawfully Driving Away an Automobile), to correct the “in-
tent” element in compliance with the statute and case law. The
amended instruction is effective June 1, 2022.

[AMENDED] M Crim JI 24.1

Unlawfully Driving Away an Automobile

(1) The defendant is charged with the crime of unlawfully driving
away a motor vehicle. To prove this charge, the prosecutor must
prove each of the following elements beyond a reasonable doubt:

(2) First, that the vehicle belonged to someone else.

(3) Second, that the defendant took possession of the vehicle and
[drove/took] it away.

(4) Third, that these acts were both done [without authority/without
the owner’s permission].
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(5) Fourth, that the defendant intended to take the vehicle without
authority, knowing that [he/she] did not have authority to take the
vehicle and drive it away. It does not matter whether the defendant
intended to keep the vehicle.

[(6) Anyone who assists in taking possession of a vehicle or assists
in driving or taking away a vehicle knowing that the vehicle was
unlawfully possessed is also guilty of this crime if the assistance
was given with the intention of helping another commit this crime.]

Use Note
To distinguish unlawfully taking and using (joyriding) from UDAA,
see M Crim JI 24.4.

*This is a specific intent crime.

History
M Crim JI 24.1 (formerly CJI2d 24.1) was CJI 24:1:01, 24:1:02.
Amended June 2022.

Reference Guide

Statutes
MCL 750.412, .413.

Case Law

People v Hendricks, 446 Mich 435, 521 NW2d 546 (1994); Peo-
ple v Dutra, 155 Mich App 681, 400 NW2d 619 (1986); People v
Harris, 82 Mich App 135, 266 NW2d 477 (1978); People v
Shipp, 68 Mich App 452, 243 NW2d 18 (1976); People v lerma,
66 Mich App 566, 239 NW2d 424 (1976); People v Andrews, 45
Mich App 354, 357, 206 NW2d 517 (1973); People v Davis, 36
Mich App 164, 193 NW2d 393 (1971); People v Snake, 22 Mich
App 79, 82, 176 NW2d 726 (1970).

The Committee on Model Criminal Jury Instructions has adopted
the following new model criminal jury instruction, M Crim JI 34.6
(Food Stamp Fraud), for violations of MCL 750.300a. This new in-

struction is effective June 1, 2022.

[NEW] M Crim JI 34.6

Food Stamp Fraud

(1) The defendant is charged with food stamp fraud. To prove this
charge, the prosecutor must prove each of the following elements
beyond a reasonable doubt:

(2) First, that the defendant [used/transferred/acquired/altered/
purchased/possessed/presented for redemption/transported]'
food stamps, coupons, or access devices. Food stamps or coupons
means the coupons issued pursuant to the food stamp program
established under the Food Stamp Act. An access device means any
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card, plate, code, account number, or other means of access that
can be used, alone or in conjunction with another access device, to
obtain payments, allotments, benefits, money, goods, or other things
of value or that can be used to initiate a transfer of funds pursuant to
the food stamp program.

(3) Second, that the defendant [used/transferred/acquired/
altered/purchased/possessed/presented for redemption/trans-
ported] food stamps, coupons, or access devices by [specify
alleged wrongful conduct?].

(4) Third, that the defendant knew that [he/she] had [specify al-
leged wrongful conducf] when [he/she] [used/transferred/ac-
quired/altered/purchased/possessed/presented for redemption/
transported] the food stamps, coupons, or access devices.

[Use the following where the aggregate value of food stamps
allegedly exceeded $250:]

(5) Fourth, that the aggregate value of the food stamps, coupons,
oraccess devices was [more than $250 butless than $1,000/$1,000
or more]. The aggregate value is the total face value of any food
stamps or coupons resulting from the alleged [specify alleged
wrongful conduct] plus the total value of any access devices. The
value of an access device is the total value of the payments, allot-
ments, benefits, money, goods, or other things of value that could
be obtained, or the total value of funds that could be transferred by
use of the access device at the time of the violation. You may add
together the various values of the food stamps, coupons, or access
devices [used/transferred/acquired/altered/purchased/possessed/
presented for redemption/transported] by the defendant over a pe-
riod of 12 months when deciding whether the prosecutor has proved
the amount required beyond a reasonable doubit.

Use Note
1. The court may read all alternatives or select from the alternatives
according to the charges and the evidence.

2. The “alleged wrongful conduct” must specify a violation of the
of the Food Stamp Act, 7 USC 2011-2030, or its regulations, or
supplemental food programs administered under the Child Nutri-
tion Act, 42 USC 1786, or those regulations. See MCL 750.300q(1).

History
M Crim JI 34.6 was adopted June 1, 2022.
Reference Guide

Statutes
MCL 750.300a.

The Committee on Model Criminal Jury Instructions has adopted
the following new model criminal jury instruction, M Crim JI 35.12
(Cyberbullying/Aggravated Cyberbullying), for violations of MCL
750.411x. This new instruction is effective June 1, 2022.

[NEW] M Crim JI 35.12

Cyberbullying/Aggravated Cyberbullying

(1) The defendant is charged with [cyberbullying/aggravated
cyberbullying]. To prove this charge, the prosecutor must prove
each of the following elements beyond a reasonable doubt:

(2) First, that the defendant posted a message or statement about
or to any other person in a public media forum used to convey
information to others, such as the internet.

3) Second, that the message expressed an intent to commit vio-
9 P

lence against any other person and was intended to place any

person in fear of bodily harm or death.

(4) Third, that the defendant intended to communicate a threat with
the message or [he/she] knew that the message would be viewed
as a threat. A threat does not have to be stated in any particular
terms but must express a warning of danger or harm. Further, it
must have been a true threat, and not have been something like
idle talk, or a statement made in jest, or a political comment. It must
have been made under circumstances where a reasonable person
would think that others may take the threat seriously as expressing
an infent to inflict harm or damage.

[Use the following only where an aggravating element has
been charged:]

(5) Fourth, that the defendant committed two or more separate
non-continuous acts of harassing or intimidating behavior on
different occasions.

(6) [Fourth/Fifth], that the defendant’s actions in this case caused
[[name complainant or other person) to suffer permanent, serious
disfigurement, serious impairment of health, or serious impairment
of a bodily function/the death of (decedent’s namel).

History
M Crim JI 35.12 was adopted June 1, 2022.
Reference Guide

Statutes
MCL 750.411x.



MONEY JUDGMENT INTEREST RATE

MCL 600.6013 governs how to calculate the interest on a money judgment in a Michigan state court.
Interest is calculated at six-months intervals in January and July of each year from when the complaint was
filed as is compounded annually.

For a complaint filed after December 31, 1986, the rate as of January 1, 2022, is 2.045%. This rate includes the statutory 1%.

A different rule applies for a complaint filed after June 30, 2002, that is based on a written instrument with its own specific interest
rate. The rate is the lesser of:

13% per year, compounded annually; or
The specified rate, if it is fixed — or if it is variable, the variable rate when the complaint was filed if that rate was legal.
For past rates, see courts.michigan.gov/publications/interestrates-formoney-judgments.

As the application of MCL 600.6013 varies depending on the circumstances, you should review the statute carefully.

DUTY TO REPORT AN ATTORNEY’S
CRIMINAL CONVICTION

All Michigan attorneys are reminded of the reporting requirements of MCR.9120(A) when a lawyer
is convicted of a crime

WHAT TO REPORT: WHERE TO REPORT:
A lawyer's conviction of any crime, including misdemeanors. A Written notice of a lawyer’s conviction must be given to both:
conviction occurs upon the return of a verdict of guilty or upon the
acceptance of a plea of guilty or no contest. Grievance Administrator
Attorney Grievance Commission
WHO MUST REPORT: PNC Center
Notice must be given by all of the following: 755 W. Big Beaver Road, Suite 2100
1. The lawyer who was convicted; Troy, MI 48084
2. The defense attorney who represented the lawyer; and
3. The prosecutor or other authority Attorney Discipline Board
333 W. Fort St., Suite 1700
WHEN TO REPORT: Detroit, MI 48226

Notice must be given by the lawyer, defense attorney, and prosecutor
within 14 days after the conviction.




LAWYERS & JUDGES ASSISTANCE

MEETING DIRECTORY

The following list reflects the latest information about lawyers and judges AA and NA meetings. Meetings marked with
“*" have been designated for lawyers, judges, and law students only. All other meetings are attended primarily by
lawyers, judges, and law students, but also are attended by others seeking recovery. In addition, we have listed “Other
Meetings,” which others in recovery have recommended as being good meetings for those in the legal profession.

For questions about any of the meetings listed, please contact the Lawyers and Judges Assistance Program at

(800) 996-5522 or jclark@michbar.org.

PLEASE DO NOT HESITATE TO CONTACT LJAP DIRECTLY WITH ANY QUESTIONS PERTAINING TO VIRTUAL
OR ONLINE 12-STEP ATTENDANCE DURING THE COVID-19 PANDEMIC. LJA COMMITTEE MEMBER ARVIN P. CAN ALSO

BE CONTACTED FOR VIRTUAL LJAA MEETING LOGIN INFORMATION AT (248) 310-6360.

ALCOHOLICS ANONYMOUS & OTHER SUPPORT GROUPS

Bloomfield Hills
WEDNESDAY 6 PM*
Kirk in the Hills Presbyterian Church

1340 W. Long Lake Rd.
1/2 mile west of Telegraph

Detroit

MONDAY 7 PM*

Lawyers and Judges AA

St. Paul of the Cross

23333 Schoolcraft Rd.

1-96 south service drive, just east of Telegraph
(This is both an AA and NA meeting.)

East Lansing

WEDNESDAY 8 PM

Sense of Humor AA Meeting
Michigan State University Union

Lake Michigan Room
S.E. corner of Abbot and Grand River Ave.

Houghton Lake

SECOND SATURDAY OF

THE MONTH 1 PM
Lawyers and Judges AA Meeting
Houghton Lake Alano Club

2410 N. Markey Rd.
Contact Scott with questions (989) 246-1200

Lansing

THURSDAY 7 PM*
Central Methodist Church, 2nd Floor
Corner of Capitol and Ottawa Street

Royal Oak

TUESDAY 7 PM*
Lawyers and Judges AA
St. John’s Episcopal Church
26998 Woodward Ave.

Stevensville

THURSDAY 4 PM*
Al-Anon of Berrien County
4162 Red Arrow Highway

West Bloomfield Township
THURSDAY 7:30 PM*
Maplegrove

6773 W. Maple Rd.
Willingness Group, Room 21

GAMBLERS
ANONYMOUS

For a list of meetings, visit

gamblersanonymous.org/mtgdirMl.html.

Please note that these meetings are not specifically for
lawyers and judges.

OTHER MEETINGS

Bloomfield Hills

THURSDAY & SUNDAY 8 PM
Manresa Stag

1390 Quarton Rd.

Detroit

TUESDAY 6 PM

St. Aloysius Church Office
1232 Washington Blvd.

Detroit

FRIDAY 12 PM

Detroit Metropolitan Bar Association
645 Griswold

3550 Penobscot Bldg., 13th Floor
Smart Detroit Global Board Room 2

Farmington Hills
TUESDAY 7 AM
Antioch Lutheran Church

33360 W. 13 Mile
Corner of 13 Mile and Farmington Rd., use back
entrance, basement

Monroe

TUESDAY 12:05 PM
Professionals in Recovery
Human Potential Center

22 W. 2nd St.

Closed meefing; restricted fo professionals who
are addicted to drugs and/or alcohol

Rochester

FRIDAY 8 PM

Rochester Presbyterian Church
1385 S. Adams

South of Avon Rd.
Closed meeting; men’s group

Troy

FRIDAY 6 PM

The Business & Professional (STAG)
Closed Meeting of Narcotics Anonymous
Pilgrim Congregational Church

3061 N. Adams

2 blocks north of Big Beaver (16 Mile Rd.)



ACHIEVE WELLNESS AND MANAGE LIFE’S TRIALS

TS ¢

EMOTIONAL INTELLECTUAL OCCUPATIONAL PHYSICAL SPIRITUAL SOCIAL

FREE CONSULTATIONS FOR LEGAL PROFESSIONALS AND THEIR FAMILIES

* Clinical assessments * Referrals to specialized and effective providers
* Professional wellness training * Short-term counseling for law students

All services offered are confidential as regulated by HIPAA

SBM

STATE BAR OF MICHIGAN

LAWYERS AND JUDGES
ASSISTANCE PROGRAM

Contact UAP today at 1 (800) 996-5522 or contactljagp@michbar.org

SBM PRACTICE MANAGEMENT
o o Mo RESOURCE CENTER

| 97
PRACTICE Z

It's our practice to help you manage yours

Have a practice management question?
Contact the PMRC today.

(800) 3419715
pmrchelpline@michbar.org
michbar.org/pmrc




SBM

STATE BAR OF MICHIGAN

The State Bar of Michigan
Career Center offers job
seekers the tools they need
to quickly find and apply
for top legal jobs.

LEGAL PROFESSIONALS:

Keep Your Career on the Move

SEARCH and apply to hundreds of jobs on the spot

QUICKLY configure alerts to deliver jobs to your inbox

* SEEK expert advice about your career issues

RECEIVE a free evaluation of your résumé

Questions?

Contact clientserv@communitybrands.com or 727.497.6565.

ymcareers-

by communitybrands

jobs.michbar.org
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INTERESTED IN ADVERTISING IN THE MICHIGAN BAR JOURNALZ2 CONTACT ADVERTISING @ MICHBAR.ORG

Experienced in providing litigation support
services, expert witness testimony, foren-
sic accounting services, fraud examina-
tions, contract damage calculations, busi-
ness valuations for divorce proceedings,
lost wages valuations for wrongful dis-
charges, and estate tax preparation for
decedents and bankruptcies (see www.
chapski.com). Contact Steve Chapski, CPA,
CFE, CSM, at schapski@chapski.com or
734.459.6480.

ASSOCIATION DESIRED

Macomb County Law Firm Looking to Ex-
pand. A Macomb County law firm with
over 50 years in the community and with
aggressive lawyers rated as “Super Law-
yers” by Thomson Reuters concentrating in
personal injury, probate, and criminal
looking to expand/merge with other law-
yers/law firms. The firm is located in a
building owned by partners in the practice
and there is an opportunity for prospective
partners to possibly purchase an owner-
ship interest in the building. For those at-
torneys interested direct all calls to Bill at

586.291.7798.

Active certified chiropractic expert. Plain-
tiff and defense work, malpractice, disabil-
ity, fraud, administrative law, etc. Clinical
experience over 35 years. Served on phy-
sician advisory board for four major insur-
ance companies. Honored as 2011 Distin-
guished Alumni of New York Chiropractic
College. Llicensed in Michigan. Dr. An-
drew M. Rodgers, chiropractic physician,
201.592.6200, cell 201.394.6662, www.
chiropracticexpertwitness.net, chiroexcel@
verizon.net, www.fortleechiropractic.com.
No charge for viability of case.

CONSTRUCTION

BUILDING & PREMISES EXPERT

Mr. Tyson reviews litigation matters, performs on-
site inspections, and interviews litigants, both plain-
tiff and defendant. He researches, makes drawings,
and provides evidence for court including correct
building code and life safety statutes and standards
as they may affect personal injury claims, construc-
tion, contracts, etc. and causation. Specializing in
theories of OSHA and MIOSHA claims. Member of
numerous building code and standard authorities,
including but not limited to IBC (BOCA, UBC),
NFPA, IAEI, NAHB, etc. A licensed builder with
many years of tradesman, subcontractor, general
contractor (hands-on) experience and
construction expertise. Never disqual-
ified in court.

Ronald Tyson

248.230.9561

tysonlrk@mac.com
www.tysonenterprises.com

ACCOUNTING EXPERT CHIROPRACTIC EXPERT EMPLOYMENT AVAILABLE

Associate attorney. AV-Rated firm has an
immediate opening for an associate attor-
ney in beautiful Traverse City. Excellent ac-
ademic background with at least two
years' experience in business transactional
law and/or estate planning. Salary com-
mensurate with qualifications. Reply to As-
sociate Position, Pezzetti, Vermetten & Popo-
vits, PC, PO Box 5817, Traverse City, Ml
49696-5817.

Associate needed to take over firm estab-
lished in 1971 with Houghton Lake and Trav-
erse City presence. Excellent opportunity
for ambitious, experienced attorney in non-
smoking offices. Total truth, honesty, and
high ethical and competence standards re-
quired. Mentor available. Get paid for what
you produce. Firm handles general practice,
personal injury, workers’ compensation, So-
cial Security, etc. Send résumé and avail-
able transcripts to Bauchan Law Offices, PC,
PO Box 879, Houghton Lake, Ml 48629,
989.366.5361, mbauchan@bauchan.com,
www.bauchan.com.



; O MICHIGAN BAR JOURNAL | JUNE 2022

CLASSIFIED (CONTINUED)

MEDICARE SET-ASIDES
AND LIEN RESOLUTIONS

Susan V. Mason, Esq., MSCC has provided all
aspects of Medicare Secondary Payer com-
pliance on Michigan claims for 10+ years.
For custom service contact 412.302.8880
or smason@firstreviewinc.com. Michigan at-
torney references available.

OFFICE SPACE OR
VIRTUAL SPACE AVAILABLE

Class A legal space available in existing le-
gal suite. Offices in various sizes and also

available on sharing basis. Packages include

lobby and receptionist, multiple conference
rooms, high-speed internet and wi-fi, e-fax,
phone (local and long distance included),
copy and scan center, and shredding ser-
vice. $400-$1,400 per month. Excellent op-
portunity to gain case referrals and be part
of a professional suite. Call 248.645.1700

for details and to view space.

For Lease, Troy. Large, windowed office
available within second floor suite of small
Class “A” building just off Big Beaver, two
blocks east of Somerset Mall. Includes in-
ternet and shared conference room; other
resources available to share. Quiet and pro-
fessional environment. $950/month. Smaller,
windowed office also being offered for

business markets as well.

Contact us:

Phone 313-240-8688

Fax 313-240-8651

Email Loubna@listranslate.com

WWW |iStranS|ate com SAME DAY SERVICE IS OUR SPECIALTY!

Lingual Interpretation Services, Inc.

Founded in 1998, Lingual Interpretation Services, Inc. (LIS)
is dedicated to providing excellent results through accurate,
thorough, and succinct multi-lingual interpretation and
translation services. Our certified associates cover more than
50 languages with over 100 dialects.

Repeat clientele enjoy our expertise and unparalleled customer service.
Our performance is routinely requested throughout the legal, insurance, and
medical industries. We provide services to the technical and international

Numerous references are available upon request.

Loubna Fayz

$650/month. Ask for Bill at 248.646.7700
or bill@gaggoslaw.com

Individual offices or virtual space available
in attorney suite on Northwestern High-
way in Farmington Hills with receptionist,
three conference rooms, high-speed inter-
net, phone system, and 24-hour access.
Call Jerry at 248.613.1310 for details to

view suite and see available offices.

LAWYERS
MALPRACTICE
INSURANCE

=
(866) 940-1101

L2insuranceagency.com L SQUARED

. INSURANCE
Justin Norcross, JD AGENCY

TRADEMARK

Copyright & Patent Searches

“Experienced Washington office
for attorneys worldwide”

FEDERAL SERVICES & RESEARCH:

Attorney directed projects at all Federal
agencies in Washington, DC, including:
USDA, TTB, EPA, Customs, FDA, INS,
FCC, ICC, SEC, USPTO, and many others.
Face-to-face meetings with Gov’t officials,
Freedom of Information Act requests,
copyright deposits, document legalization
(@ State Dept. & Embassies, complete
trademark, copyright, patent and TTAB
files.

COMPREHENSIVE: U.S. Federal,
State, Common Law and Design searches,
INTERNATIONAL SEARCHING
EXPERTS: Our professionals average
over 25 years experience each

FAST: Normal 2-day turnaround

with 24-hour and 4-hour service available

GOVERNMENT LIAISON SERVICES, INC.
200 N. Glebe Rd., Suite 321
Arlington, VA 22203

Ph: 703-524-8200, Fax: 703-525-8451
Minutes from USPTO & Washington, DC

TOLL FREE:1-800-642-6564

www.GovernmentLiaison.com
info@GovernmentLiaison.com
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Owner’s suite 23'x13’ with gas fireplace,

flat-screen TV, custom desk and wrap- LAW OFFICES OF ANTONE,
around credenza plus a second smaller of- CASAGRANDE & ADWERS, PC

fice in a Southfield private building. Attor- IMMIGRATION LAW FIRM

neys sharing space with all amenities. Easy
For more than twenty-five years, we have helped attorneys and their clients with immigration matters.

We offer courtesy phone reviews for attorneys. We are a Martindale-Hubbell “AV-rated” law firm
ference rooms, kitchen, etc. Furnished that focuses exclusively on all areas of immigration law, including the hiring of foreign nationals, business
visas, green cards, and family immigration.

access and parking for clients. Two con-

available.  Very  reasonable  rates.

248.353.8830. To learn more about what we do and about our attorneys’ experience and education, please visit our
website or email us at law @antone.com

PHONE (248) 406-4100 | LAW@ANTONE.COM * WWW.ANTONE.COM
PROFESSIONAL MISCONDUCT

Robert E. Edick, former deputy administra-

tor of the Michigan Attorney Grievance o ) ) i )
Commission, is available to consult in mat- | Mediation. Arbitration. Independent Investigations.
ters involving professional misconduct or Decades of Experience From Both Sides of Employment Litigation
negligence. Contact ethicsconsultant2021@
gmail.com for details. Donald Gasiorek, Sam Morgan,
Raymond Carey, and David Kotzian.

Recognized for Excellence in 2020
SELLING YOUR LAW PRACTICE for Employment Litigation

Retiring? We will buy your practice. Look- by Super Lawyers, and

ing to purchase estate planning practices U.S. News and World Report

of retiring attorneys in Detroit metro area. “Best Law Firms” and
Possible association opportunity. Reply to
Accettura & Hurwitz, 32305 Grand River

Ave., Farmington, MI 48336 or maccettura@

elderlawmi.com. E GASIOREK MORGAN Toll Free: 888.421.9704

LAWYERS FOR THE WORKPLACE Local: 248.865.0001

rated “A-V Preeminent”
by Martindale-Hubbell.

FARMINGTON HILLS | STERLING HEIGHTS | DOWNRIVER www.work-lawyers.com

SB]\ /_| STATE BAR OF MICHIGAN

CONNECT WITH
THE STATE BAR ONLINE

in ¥ f O ®©
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FEATURES COLUMNS
Conlflicts of Interest in a Small Town: Perspectives From LIBRARIES AND LEGAL RESEARCH: Is the Shipwreck
an Attorney and a Judge | Found Mine?

Community Mediation: Dispute Resolution Programs Boosted by ~ BEST PRACTICES: The Return of Offers of Judgment2
Federal Grants

PLAIN LANGUAGE: Untangling Legalese

Tip of the Mitt: The Newest Women Lawyers Association
of Michigan Chapter ETHICAL PERSPECTIVE: The Lawyer Trust Account

BOOK REVIEW LAW PRACTICE SOLUTIONS: Innovation in Action (Part l)

Business and Commercial Litigation in Federal Courts,

Fifth Edition



Protecting your health.
We're here to help.

Don’t take chances with your
health insurance. You and your
staff deserve a quality
Blue Cross® Blue Shield®
of Michigan health plan.

e Group plans: New group
plans can be started at
any time during the year.

¢ Individual plans:
Individual open
enrollment has ended
unless you have a
qualifying event.

» Recognized worldwide.

* Solutions tailored
to your needs.

To learn more about the
affordable BCBSM plans, contact
Member Insurance Solutions.
Call 800.878.6765 or visit
memberinsurancesolutions.com.

Protecting tomorrows. Today.

member insurance SBM
@o lutions
Protecting tomorrows. Today. "
PREFERRED PARTNER

Member Insurance Solutions is a marketing name of MDA Insurance & Financial Group.



SERLING & ABRAMSON, P.C.

ATTORNEYS AT LAW

Pioneer Asbestos Specialists

IN
MESOTHELIOMA &
ASBESTOS LITIGATION

REPRESENTING VICTIMS OF

Mesothelioma and Lung Cancer
caused by Asbestos Exposure

Defective Medical Devices
Non-Hodgkins Lymphoma and Leukemia Caused by Roundup®©

First Asbestos Verdict in Michigan

248.647.6966 * 800.995.6991
Offices in Birmingham and Allen Park

www.serlinglawpc.com
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