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IN BRIEF

APPELLATE PRACTICE SECTION

The Appellate Practice Section Journal is
published three times a year. Deadlines for
submissions in 2023 are Feb. 15, June 15,
and Oct. 15. Anyone inferested in writing
for the journal on an appellate practice top-
ic is welcome to contact Nancy V. Dembins-
ki, chair of the section’s publications com-
mittee, at ndembinski@lmdlaw.com.

CHILDREN’S LAW SECTION

On Oct. 1, 2021, the Raise the Age law
went into effect, allowing youths to be
charged as juveniles until they are 18 rath-
er than 17. There is a keen focus on Michi-
gan’s juvenile justice system and how it can
be improved for youths and their families.
The Michigan Task Force on Juvenile Justice
Reform issued its report and recommenda-
tions for improvements to the state’s juvenile
justice system on July 22.

ELDER LAW AND

DISABILITY RIGHTS SECTION

The section will hold its annual spring con-
ference on Friday, March 31, 2023, at the
Kellogg Center in East Lansing. Join us for
an informative program on the most cur-
rent issues surrounding elder and disability
law-related topics. Also, please consider
attending one of our monthly meetings. For

more information, contact Angela Hentkow-
ski at ahentkowski@stewardsheridan.com.

ENVIRONMENTAL LAW SECTION
Members of the section’s 2022-2023 ex-
ecutive council are Chair Scott Sinkwitts,
Chair-elect Todd Schebor, and Treasurer/
Secretary Ross Hammersley. The annual
joint conference was held on Nov. 9 at Lan-
sing Community College West Campus. De-
tailed event information and past event
materials are available at connect.michbar.
org/enviaw.

GOVERNMENT LAW SECTION
The section is planning its upcoming winter
seminar for Feb. 17, 2023, with the focus
on electionrelated issues affecting local
governments. The conference will be held at
Summit on the Park at 46000 Summit Park-
way in Canton. Registration information will
be available in January. Save the date —
we hope to see you there!

INTERNATIONAL LAW SECTION

The section’s annual meeting took place on
Sept. 28 at the LovelTDefroit installation at
the Consulate of ltaly in Detroit. The section
elected new council members and heard a
presentation from the Consulate of ltaly. An
in-person panel titled, “Uyghur Forced Labor

MEMBER ANNOUNCEMENTS

When your office has something to celebrate, let the
Michigan legal community know about it with a member
announcement in the Bar Journal and michbar.org/

newsandmoves for one month.

* Announce an office opening, relocation, or acquisition
* Welcome new hires or recognize a promotion

e Celebrate a firm award or anniversary

e Congratulate and thank a retiring colleague

Contact Stacy Ozanich for details

517-346-6315 | sozanich@michbar.org

Prevention Act — Understanding the Impact
to U.S. Supply Chains,” will kick off 2023.

LITIGATION SECTION

There are two openings for members at
large on the section’s governing council.
The section recently partnered with the
Young Lawyers Section to sponsor the Na-
tional Trial Advocacy Competition awards
reception at the Detroit Athletic Club, and
the section is also sponsoring a March 16,
2023, masters in litigation seminar present-
ed by Sybil Dunlop titled, “Persuading Peo-
ple on Page and Screen,” and an ilitigate
workshop by Brett Burney which will take
place on Jan. 18, 2023.

PARALEGAL SECTION

The section held its annual meeting in
September and welcomed new council
members Elizabeth Sailor (chair-elect) and
Dominic Vincenti (treasurer). Vincenti was
also honored as Paralegal of the Year. The
section also said goodbye to longtime mem-
bers Marianne Delaney, Teresa Duddles,
and Patricia Allerton, who wore many hats
over the years. While we are very sad to
see them go, we feel immense gratitude to
have served alongside them.

REAL PROPERTY LAW SECTION

Join the Real Property Law Section for its win-
ter conference at The Don CeSar in St. Pete
Beach, Florida. The program, “Surfing the Le-
gal Landscape” will take place from March
9-11, 2023. Register at na.eventscloud.
com/ereg/index.php2eventid=720645&.
Book a room at book.passkey.com/
event/50399048/owner/50154506/
home or call 1.800.282.1116 and refer
to code RPL307 for a special rate.

SOCIAL SECURITY SECTION

The section welcomes your submissions for
its next newsletter. Articles on topics of in-
terest to the section are encouraged regard-
less of length. Submit articles to Elizabeth
Yard at eyard@tanisschultz.com.



NEWS & MOVES

ARRIVALS AND PROMOTIONS
ELONA ASIMETAJ has joined Collins Einhorn

Farrell.

JOE BROWN has joined Plunkett Cooney.

BRIAN FRASIER has joined Collins Einhorn
Farrell.

TANYA E.J. LUNDBERG has joined Maddin
Hauser as an associate office administrator.

MARY PAT MEYERS has joined Meyers Law.

AWARDS AND HONORS

MICHAEL S. BOGREN with Plunkett Cooney
was recognized by Michigan Lawyers Weekly
in its 2022 class of Leaders in the Law.

BUTZEL was recognized by the Origi-
nal Equipment Suppliers Association for
reaching its 20-year membership milestone
during its Automotive Supplier Conference
on Nov. 7. Daniel Rustmann accepted an
award on behalf of the firm.

JUSTIN J. HAKALA with Plunkett Cooney was
inducted as a member of the Michigan chap-
ter of the American Board of Trial Advocates.

BRETT J. MILLER with Butzel has been recog-
nized in Michigan Lawyers Weekly's Lead-
ers in the Law class of 2022.

DAVID M. MOSS and A. VINCE COLELLA of
Moss & Colella have been recognized as
2023 Top Lawyers by DBusiness magazine.

The ALFA International legal network named
PLUNKETT COONEY its 2022 Law Firm of
the Year.

NICHOLAS W. SIEWERT with Plunkett
Cooney was certified as a fire and explo-
sion investigator by the National Associa-
tion of Fire Investigators.

QUENDALE G. SIMMONS with Butzel has
been listed in Leadership Detroit's Class XLIII.

WARNER NORCROSS & JUDD has been rec-
ognized as one of the upmarket movers in
litigation by BTI Consulting Group.

LEADERSHIP

LORI GRIGG BLUHM was named president
of the International Municipal Lawyers
Association.

MITCHELL “MITCH” ZAJAC with Butzel has
been appointed vice chair of the Western
Michigan University Cooley Law School
board of directors.

OTHER

Nemeth Law has changed its name to
NEMETH BONNETTE BROUWER.

DREW S. NORTON PC has moved its offices
to 1700 West Big Beaver Road, Suite 220,
in Troy.

PRESENTATIONS,

PUBLICATIONS AND EVENTS
BETH S. GOTTHELF with Butzel was among
the speakers at the “Putting Environment,
Social, and Governance into Practice: Real
World Lessons from the Boardroom” webi-
nar Nov. 8.

LEE HORNBERGER spoke on the Michigan
AFSCME Council 25 v. County of Wayne
Michigan Court of Appeals case at the Nov.
8 meeting of the Oakland County Bar Associa-
tion Alternative Dispute Resolution Committee.

The INGHAM COUNTY BAR ASSOCIATION
hosts its Meet the Judges event on Jan. 12,
2023.

SHELDON LARKY was a featured speaker
on search warrants at the 2022 Michigan
District Court Magistrates Association annual
conference in Traverse City on Sept. 23.

CLAUDIA RAST with Butzel participated in
an Oct. 28 fireside chat webcast on cyber
priorities.
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IN MEMORIAM

GERARD J. ANDREE, P25497, of Southfield, died Sept. 4, 2022.
He was born in 1950, graduated from University of Detroit School
of Law, and was admitted to the Bar in 1975.

DAVID B. BRAUN, P49244, of Pleasant Ridge, died Aug. 25, 2022.
He was born in 1960, graduated from Detroit College of Law, and
was admitted to the Bar in 1993.

STEPHEN C. CORWIN, P27262, of Norton Shores, died Oct. 24,
2022. He was born in 1951, graduated from University of Michi-
gan Law School, and was admitted to the Bar in 1977.

ROY J. DANIEL, P12477, of Keizer, Oregon, died Sept. 25, 2022.
He was born in 1941 and was admitted to the Bar in 1969.

LYNN B. DUNBAR, P31411, of Lansing, died Oct. 7, 2022. She
was born in 1942, graduated from Thomas M. Cooley Law School,
and was admitted to the Bar in 1980.

EUGENE S. FRIEDMAN, P13724, of West Bloomfield, died May 11,
2022. He was born in 1934, graduated from Wayne State Univer-
sity Law School, and was admitted to the Bar in 1958.

MARC BRYAN GOLDBERG, P59061, of Okemos, died Oct. 25,
2022. He was born in 1952, graduated from Thomas M. Cooley
Law School, and was admitted to the Bar in 1999.

ROBERT M. GOLEMBIEWSKI, P14143, of Chandler, Arizona, died
Sept. 2, 2022. He was born in 1932, graduated from Detroit Col-
lege of Law, and was admitted to the Bar in 1973.

JAMES K. GRAHAM, P14257, of Bloomfield Hills, died Aug. 6,
2022. He was born in 1934, graduated from Detroit College of
Law, and was admitted to the Bar in 1960.

ROBERT C. GREENE, P14338, of Grand Rapids, died Sept. 23,
2022. He was born in 1942 and was admitted to the Bar in 1967.

ROBERT L. HALLMARK, P26447, of Bloomfield Hills, died Aug. 23,
2022. He was born in 1948, graduated from Wayne State Univer-
sity Law School, and was admitted to the Bar in 1976.

EDWARD G. HENNEKE, P14873, of Flushing, died Feb. 11, 2022.
He was born in 1940, graduated from University of Michigan Law
School, and was admitted to the Bar in 1965.

JAMES W. LAVIGNE, P16452, of Clinton Township, died May 5,
2022. He was born in 1945, graduated from University of Detroit
School of Law, and was admitted to the Bar in 1970.

F. ANTHONY LUBKIN, P32740, of Owosso, died Sept. 29, 2022.
He was born in 1955, graduated from University of Michigan Law
School, and was admitted to the Bar in 1981.

PATRICK J. MARUTIAK, P40105, of Perry, died Oct. 31, 2022. He
was born in 1959, graduated from Thomas M. Cooley Law School,
and was admitted to the Bar in 1987.

MARK C. MELVIN, P27707, of Grosse Pointe Park, died Sept. 16,
2022. He was born in 1952, graduated from Detroit College of
Law, and was admitted to the Bar in 1977.

CHARLES B. MOSIER, P18019, of Davison, died March 10, 2022.
He was born in 1930, graduated from University of Detroit School

of Law, and was admitted to the Bar in 1958.

TODD H. NYE, P59301, of Roscommon, died Oct. 13, 2022. He
was born in 1962, graduated from Thomas M. Cooley Law School,
and was admitted to the Bar in 2000.

FREDERICK K. PLUMB, P18955, of Chatham, Massachusetts, died
Oct. 30, 2022. He was born in 1929 and was admitted to the Bar
in 1956.

GARY POLLACK, P23641, of Farmington Hills, died Sept. 3, 2022.
He was born in 1947, graduated from University of Detroit School
of Law, and was admitted to the Bar in 1974.

JAMES A. RUHALA, P19756, of Burton, died June 22, 2022. He
was born in 1929, graduated from Detroit College of Law, and
was admitted to the Bar in 1968.

JOSEPH R. SGROI, P68666, of Detroit, died Jan. 11, 2022. He
was born in 1979, graduated from University of Michigan Law
School, and was admitted to the Bar in 2005.

FREDERICK L. STACKABLE, P20869, of Leland, died July 31, 2022.
He was born in 1935, graduated from Wayne State University Law
School, and was admitted to the Bar in 1962.

HON. JOANN C. STEVENSON, P30923, of Grand Rapids, died
Sept. 9, 2022. She was born in 1942, graduated from Detroit
College of Law, and was admitted to the Bar in 1979.



PATRICIA J. SULLIVAN, P38077, of Plymouth, died Oct. 25, 2022.
She was born in 1955, graduated from Thomas M. Cooley Law
School, and was admitted to the Bar in 1985.

ROBERT N. SWARTZ, P21196, of Kalamazoo, died June 23, 2022.
He was born in 1943 and was admitted to the Bar in 1969.

JAMES L. TALASKE, P25221, of Reed City, died Sept. 3, 2022. He
was born in 1947, graduated from Wayne State University Law
School, and was admitted to the Bar in 1975.

PETER TAZELAAR I, P40420, of Sanford, died Sept. 10, 2022. He
was born in 1950, graduated from Thomas M. Cooley Law School,
and was admitted to the Bar in 1987.

JOHN L. THOMPSON, P21403, of Punta Gorda, Florida, died Oct.

7,2022. He was born in 1941, graduated from Wayne State Uni-

versity Law School, and was admitted to the Bar in 1968.
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KENNETH E. TIEWS, P25874, of Grand Rapids, died Aug. 8, 2022.
He was born in 1948, graduated from University of Michigan Law
School, and was admitted to the Bar in 1976.

PAUL J. ZIMMER, P22733, of Grand ledge, died Sept. 28, 2022.
He was born in 1943, graduated from Wayne State University Law
School, and was admitted to the Bar in 1969.

MILTON Y. ZUSSMAN, P22762, of Southfield, died Aug. 8, 2022.
He was born in 1921 and was admitted to the Bar in 1950.

In Memoriam information is published as soon as possible after it
is received. To notify us of the passing of a loved one or colleague,

please email barjournal@michbar.org.

ATTORNEY GRIEVANCE COMMISSION
SEEKS VOLUNTEER FEE ARBITRATORS

Under MCR 9.130(A), attorneys and clients may submit their fee dispute for binding arbitra-
tion. Proceedings are generally governed by MCR 3.602. The rule provides that when an
attorney and client agree to submit their fee dispute to binding arbitration under this rule, the
grievance administrator may assign an attorney to arbitrate. The arbitrator enters an award
in accord with arbitration laws. The prevailing party then files a motion for entry of an order
or judgment in a court having jurisdiction under MCR 8.122.

Volunteer arbitrators are needed throughout the state of Michigan. Requests for appointment
to the roster of volunteers should be submitted to eserve@agcmi.org.

The Attorney Grievance Commission and the grievance administrator thank those who
volunteer for the invaluable service they provide.




TAXES ON

REMOTE WORKERS

States likely to step up enforcement

BY CHRISTIE R. GALINSKI AND SAMUEL L. PARKS

Remote work has never been so salient for America’s employers
and employees. Since the dawn of the COVID-19 pandemic, many
employers have become more flexible about permitting remote
work. However, many of those same employers and employees
are unaware of the burdens of state tax laws for remote workers,
though some are beginning to examine how to comply with tax
rules when they have remote employees in another state.

This article summarizes tax issues arising from remote work ar-
rangements and explains the triggers for employer liability for state
taxes for remote workers. Finally, this article considers several up-
dates to the state tax regime intended to reduce the increasing cost
of state tax compliance.

REMOTE WORK AND STATE TAX BACKGROUND

While remote work is no longer at its 2020 peak, it is much more

common than it was in 2019. Even before the pandemic, the num-
ber of employees working remotely was already on the rise — a
trend that does not seem likely to reverse itself.! Employees are now
deliberately pursuing remote work opportunities, increasing the tal-
ent pool for many employers, especially those outside of coastal
cities.? To increase competitiveness, many employers may wish to
allow remote work arrangements and therefore attract workers from
other states who may only infrequently come to the physical office.

The rise of remote work has had some obvious benefits, such as em-
ployers being able to recruit more global talent, employees being
able to move to be near a sick parent, and employers being able
to test new markets and geographies before physically expanding.®
However, employers must investigate the tax consequences of hir-
ing a remote employee in a state where it previously had none.*
Hiring an employee in a new state could make an employer liable



for complying with requirements such as state payroll income tax
withholding, state unemployment tax withholding, state sales taxes,
and state business taxes.”

Most states provided initial relief from tax rules for remote employ-
ees in March 2020, but these provisions have generally sunsetted.¢
Many employers joined the remote work world while these relief
provisions were in effect, so they might be surprised to find they
owe state taxes for 2022, including amounts that needed to be
withheld from their employees.”

To make matters more confusing, each state treats each type of tax
differently and many states have additional taxes or variations on
these taxes (for example, Florida has no personal income tax), so
employers will need to invest considerable resources to determine
which taxes are owed for each state, how to comply with these
taxes, and how to comply with them annually.®

PAYROLL TAXES: ONE WORKER FOR ONE DAY

Most states require compliance with payroll taxes when a company
has even a single employee performing services in the state,’ so
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remote workers almost certainly cause compliance burdens with
payroll taxes.'® Payroll taxes include income tax withholding and
unemployment tax withholding. States can require payroll obliga-
tions to be withheld if even a single day of work is done in the
state, but some states allow for an employee to work remotely for
a limited number of days without requiring withholding. lllinois,
for example, allows for 30 days of remote work until withholding
is required.”’ A silver lining is that many payroll companies are
experienced at handling this issue, which reduces the burden for
some employers,'2 but small to mid-sized companies may not have
the same luxury.

Reciprocity agreements are a special exception to the harsh payroll
tax rules and are meant to prevent double taxation. Since most
states tax their residents’ income wherever it's earned as well as
all income earned by individuals in their state, a Michigan resident
who works in Indiana could hypothetically find themselves owing
taxes to both states. In many cases, state governments will provide
tax credits for income taxes paid to other states, but these tax
credits do not reduce compliance burdens; employers still must
withhold for both states and employees still must file with both
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states. Under reciprocity agreements, when the resident of one
state earns income in another state, only the state of residence
taxes that worker’s income.

REMOTE WORKERS CAN
CAUSE CORPORATE NEXUS

States tax businesses in a variety of ways. Most have sales taxes
and corporate income taxes, which are the most common, but there
are many other types of taxes such as partnership or LLC taxes,
profit taxes, or industry-specific taxes.

States would like to tax any company that sticks a toe into their
state, but the United States Constitution requires a certain level of
connection — or nexus — with the state before assessing business
and sales taxes.'?

The commerce clause of the U.S. Constitution provides that Con-
gress has the power to regulate commerce among the states,'* and
one consequence is that states are unable to tax in a manner that
interferes or discriminates against interstate commerce. Using its
authority under the commerce clause, Congress has limited state
taxation several times for issues such as:

1. Prohibition on imposing an income tax on sales solicitation;'

2. Prohibition on states taxing retirement income by state of res-
idence;'®

3. Prohibition on taxes placed on activity in navigable waters.'”

The U.S. Constitution’s due process clause prohibits state govern-
ments from depriving any person of property without due process of
law, making states unable to levy taxes that impose undue burdens
on inferstate commerce.'® In the U.S. Supreme Court decision in
South Dakota v. Wayfair in 2018, Justice Anthony Kennedy clari-
fied that the commerce clause and due process standards for state
taxes, while not identical, have significant parallels so the prohibi-
tion on imposing undue burdens on interstate commerce is similarly
provided by the commerce clause. '°

These principles were made into a framework for assessing the
validity of state taxes in 1977 when the Supreme Court created a
four-part test:

The activity has a substantial nexus with the taxing state;
The tax is fairly apportioned;
There is no discrimination against interstate commerce;

Mobb =

The tax is fairly related to services the state provides.?

The most important factor is nexus and in Wayfair, the Supreme
Court overturned prior precedent requiring a physical presence for
a state to have a nexus. Instead, it uses an economic presence stan-
dard requiring only gross sales or sales volume in the state.

States have different levels of nexus that trigger tax, which also
varies by tax type.?' Since the Supreme Court decision in Wayfair,
most states have established a gross revenue threshold for sales
taxes, such as $100,000 for Michigan?? and $500,000 for Cali-
fornia.?® Many also include gross sale volume thresholds as well.

For entity-level business taxes, states typically follow a formula
based on some form of sales revenue, number of employees, and
value of real estate. Determining liability for a single state is time
consuming and expensive due to the detail described above.?*

Moreover, some states go even further by taxing companies that
do not have employees within their boundaries. For example, some
states attempt to use a “for the benefit of the employer” rule? to
require payment of state tax even when an employee’s work is
performed outside of the state unless such work is “for the conve-
nience” of the employer — think consulting at a client’s plant for a
few months or managing a branch that is out of state.?

The most notable state using this type of rule is New York, which
could experience substantially more revenue loss than other states
due to remote work.?”” Employers and employees will still need to
file taxes in the state in which the remote work is performed, but
they will likely receive credits for taxes paid to New York.?® But for
those who do not receive credit in their home state for taxes paid
in New York, the “convenience of the employer” rule is a major
drawback. Compliance with nuances such as these is yet another
hurdle in handling remote workers.

COMPLIANCE CONCERNS WEIGH HEAVILY

The burdens of these various state taxes may be, at present, too
much to bear for small and medium-sized employers who would
like to open themselves to remote work to access a larger talent
pool to remain competitive.?” The cost of hiring a remote employee
or allowing an employee to remain with the company remotely (a
massive boon in reducing turnover) currently includes the admin-
istratively arduous and costly process of contacting attorneys and
accountants to discern whether there are any filing and reporting
requirements for remote employees in their state; deciding wheth-
er hiring the employee creates nexus; and creating withholding,
unemployment, and business tax accounts in each state by adher-
ing to myriad processes and filing many forms, all unique to each
state. Then, once the employee is actually hired, the company will
need fo annually calculate how much of each tax is owed based on
formulas that vary by state; file information and tax returns for each
state for each type of tax; and recalculate apportionment factors to
include the new states with a single employee.®'

The weight of this costly compliance does not fall solely on employ-
ers, as states have to police an increasingly complex system and
project revenue based on income that is becoming more difficult to
forecast.? Given these difficulties, California actually increased its
sales tax nexus threshold to $500,000 from its initial threshold of



$100,000,% which mirrored the $100,000 threshold in Wayfair;
enforcement at the lower threshold amount was reducing revenue
due to administrative policing costs.>4

Larger companies are less affected by these rules because they
can leverage their economies of scale to have teams dedicated to
handling compliance issues such as state taxes.®> Small and me-
dium-sized employers are at a comparative disadvantage.®® And
while larger companies might be less affected, they too are ulti-
mately worse off just like states, employees, and small and medi-
um-sized employers.®” Moreover, larger companies are more likely
to engage in corporate transactions which have substantial docu-
mentation and compliance costs with all state offices where remote
workers reside. All parties to this system are spending resources to
police and comply with requirements.*®

SOLUTIONS AND CHALLENGES

While all parties involved in remote-worker state issues are harmed
by having to comply, resolving these issues is a significant chal-
lenge. In any proposed resolution, some states will benefit more
than others, making reforms politically challenging to enact.®

One solution is reciprocity agreements. For employees and employ-
ers, the simplicity of this solution is ideal — only one state’s tax rules
would require compliance. While reciprocity agreements normally
deal with employees who cross state lines for work, a new section
could be added to reciprocity agreements to clarify that the first 10
remote employees are treated as working in the other state when
the employer’s headquarters is in that state.

There are preconditions that must be met for reciprocity, includ-
ing state-specific procedures that must be followed,* and some
states have reciprocal thresholds after which withholding obliga-
tions begin.*! Still, increased reciprocity among states on remote
workers would bring some consistency to state income tax with-
holding requirements.

Another solution is having every state change their nexus and in-
come withholding rules to provide an exception for a limited num-
ber of remote workers. This cap is like a state sales tax threshold
requiring a minimum amount of sales. A minimum remote-worker
threshold — such as 10 employees — would provide flexibility to
smaller employers while preventing states from foregoing significant
potential revenue. A universal threshold also would let employers
know when they are required to begin complying with state laws.

A more unlikely method of simplifying taxation of remote workers
is a federal law providing for the threshold under commerce clause
powers, but the viability and constitutionality of this option is not
clear and certainly has not been an area of legislative priority.

The challenge with the minimum employee threshold will be convinc-
ing states to enact it, as some states will forego revenue. However,
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the benefit of these rules is that some higher-paid employees will stay
in states that would not otherwise offer those opportunities and the
states losing those employees can still retain the tax revenue. The
personal benefits of moving workers from expensive coastal cities to
more affordable locations close to family are clear. States will also
have substantially less compliance costs.

Christie R. Galinski is a principal at Miller
Canfield in Chicago with more than 12 years
of sophisticated transactional experience. Her
practice has focused on transactional tax is-
sues, international and state tax issues, tax-ex-

empt organizations, formation of entities,

mergers and acquisitions, and the CARES
Act and other COVID relief. Galinski earned her J.D. from the Uni-
versity of Illinois College of Law and her LL.M. from Northwestern
University School of Law.

Samuel L. Parks is an associate in Miller
Canfield’s corporate group in Troy with a
focus on transactional and tax work. He has
experience advising public and private sector
clients on employee benefit issues including

facilitating corrections of plan documenta-

tion and operational compliance failures as
well as drafting plan documentation and participant communica-
tions. A University of Michigan Law School graduate, Parks has pre-
viously worked at the Michigan Supreme Court and the Washtenaw
Public Defender’s Office.

ENDNOTES

1. Golden, Most US employers with flexible work plans choose hybrid work, Mercer
says, HR Dive (July 14, 2021) <https://www.hrdive.com/news/most-us-employers-
with-flexible-work-plans-choose-hybrid-work-mercer-says/603304/>  [https://perma.
cc/P5DD-6L5)] and Statistics on Remote Workers That Will Surprise You (2022),
Apollo Technical (May 11, 2022) <https://www.apollotechnical.com/statistics-on-re-
mote-workers/> [https://perma.cc/PBN7-J7UP]. All websites cited in this article were
accessed November 4, 2022.

2. Most US employers with flexible work plans choose hybrid work, Mercer says.

3. Statistics on Remote Workers That Will Surprise You (2022).

4. Murphy, Remote workers create state tax issues that can impact company value, Er-
nest & Young (April 8, 2022) <https://go.ey.com/3jhigét> [https://perma.cc/JPN3-
9Y6B] and Daniel L. Stanley, Partner, Honigman LLP, Presentation at ICLE 34th Annual
Tax Conf, “I Have a Remote Employee: Now What2” (May 26, 2022).

5. Remote workers create state tax issues that can impact company valve.

6. Payne, Rise in remote/hybrid work complicates state payroll withholding taxes for
workers and employers, GT Reilly & Company (October 25, 2021) <https://www.
gtreilly.com/newsletters/article/rise-in-remote-work-complicates-state-payroll-withhold-
ing-taxes-for-workers> [https://perma.cc/LBF6-86NM].

7. 1d.

8. Remote workforces are complicating state tax nexus and withholding, RSM,
<https://rsmus.com/insights/services/business-tax/remote-workforces-are-complicat-

ing-state-tax-nexus-and-withholdi.html>  [https://perma.cc/4QC7-2VDP] and Jones,



1 6 MICHIGAN BAR JOURNAL | DECEMBER 2022

Remote Work Complicates Employer Tax Compliance, Pressures States to Revise Rules,
Taxnotes (April 5, 2022).

9. Remote Work Complicates Employer Tax Compliance.

10. Id.

11. Publication 130: Who is Required to Withhold lllinois Income Tax, lllinois Dep't
of Revenue (August 2022), available at <https://www?2.illinois.gov/rev/research/
publications/pubs/Documents/pub-130.pdf> [https://perma.cc/FH3R-CBUJ].

12.1d.

13. Steve Wlodychak, Retired Principal, Ernst & Young LLP, Plenary Session at ICLE
34th Annual Tax Conf, “The ‘Crossroads of Nexus'” (May 26, 2022) and Rathjen,
Nexus Remains Important Part of Multistate Payroll Considerations, Bloomberg Law
(June 4, 2020). See also Remote workforces are complicating state tax nexus.

14. US Const, art |, § 8, clause 3.

15.15USC 381 - 384.

16. 4 USC 114.

17. The Northwest Ordinance (1787), article 4.

18. US Const, Am XIV.

19. South Dakota v Wayfair, Inc, 138 S Ct 2080, 2093; 201 L Ed 2d 403 (2018).
20. Complete Auto Transit, Inc v Brady, 430 US 274; 97 S Ct 1076 (1977).

21. “The ‘Crossroads of Nexus."”

22. Revenue Admin Bull 2018-16. This and other Revenue Administrative Bulletins are
available at <https://www.michigan.gov/taxes/rep-legal/rab/2018-revenue-admin-
istrative-bulletins> [https://perma.cc/46Q3-9FLZ].

23. California Assemb B 147 (2021-2022) (amending Sec. 6203 of the California
Revenue and Taxation Code).

24. “The ‘Crossroads of Nexus."”

25. Hodges, New York Remote Work Rules Clash With COVID-19 Realities, Experts
Say, Taxnotes (January 24, 2022) <https://www.taxnotes.com/featured-news/new-
york-remote-work-rules-clash-covid-19-realities-experts-say/2022/01/24/7d451>
[https://perma.cc/BKZ9-K2VG]; Molla, Did you work remotely last year? A sur-
prise tax might be waiting for you, Vox (April 1, 2021) <https://www.vox.com/re-
code/22356628/working-remotely-statetaxes-pandemic> [https://perma.cc/DCéX-
KY5Z]; and Bland, The Pandemic’s Tax Fallout Continues, Taxnotes (April 25, 2022).
26. Did you work remotely last year?@

27. New York Remote Work Rules Clash With COVID-19 Redlities.

28. Did you work remotely last year?2

29. Remote Work Complicates Employer Tax Compliance.

30. Id. and Remote workers create state tax issues that can impact company value.
31.1d.

32. “The ‘Crossroads of Nexus."”

33. California Assembly B 147 (2021-22).

34. "The ‘Crossroads of Nexus."”

35. Remote Work Complicates Employer Tax Compliance.

36. Id.

37.1d.

38. Id. and “The ‘Crossroads of Nexus."”

39. Remote Work Complicates Employer Tax Compliance.

40. E.g., Wisconsin Dept of Revenue Tax Pub No 121 (2022), available at <https://
www.revenue.wi.gov/DOR%20Publications/pb121.pdf>  [https://perma.cc/GZ8D-
SS5B], and Publication 130: Who is Required to Withhold lllinois Income Tax and
Reciprocity.

41. E.g., West Virginia HB 2026 (2021).

LAw OFFICES OF

Topbp J. STEARN, P.C. 248-744-5000 | tjslawfirm.com




MICHIGAN BAR JOURNAL | DECEMBER 2022 l ;

STATE BAR OF MICHIGAN

Y 2023

BUDGET SUMMARY

STATE BAR OF MICHIGAN
OCTOBER 1, 2022 - SEPTEMBER 30, 2023 ADMINISTRATIVE FUND

On July 22, 2022, the Board of Commissioners adopted a budget for the 2023 fiscal year that continues the
funding of the State Bar of Michigan's Strategic Plan.

The budget and the Strategic Plan are available at michbar.org/generalinfo

OPERATING AND RELATED REVENUES:

License Fees and Related 10,929,500
All Other Operating Revenues 1,747,435
Total Operating Revenues 12,676,935
OPERATING EXPENSES:
Salaries 5,894,701
Benefits and Payroll Taxes 2,012,614
Total Labor-Related Expenses 7,907,315
NON-LABOR OPERATING EXPENSES:
Legal 234,090
Public and Bar Services 1,073,875
Operations and Public Policy 2,541,980
Total Non-Labor Operating Expenses 3,849,945
Total Operating Expenses 11,757,260
Total Operating Income (Loss) 919,675

NON-OPERATING REVENUE (EXPENSES)
Investment Income 194,000

BUDGETED INCREASE/(DECREASE) IN NET POSITION $1,113,675



Lamenting the loss of public policy
claims for independent contractors

BY CHANNING ROBINSON-HOLMES

Imagine two workers employed by the
same employer. Both are directed by their
employer fo violate the law. Both refuse
and are promptly terminated. They, in
turn, seek legal counsel. The underlying
facts support liability under a Michigan
common law public policy claim.! Yet,
only one of these workers will be able
to avail themselves of this claim. Why?
Because only one of these workers is de-
fined as an “employee” while the other is
an “independent contractor.”

Over the nearly 40 years that Michigan
has recognized a common law claim for
retaliatory discharge in violation of public
policy, Michigan courts have not issued a
published decision prohibiting independent
contractors from bringing such claims.?
Only now, with the Court of Appeals’ 2021
decision in Smith v. Town & Country Prop-
erties Il, Inc.,® has this proposition become
precedential and foreclosed thousands of
Michigan workers from bringing this com-
mon law cause of action.

And what a time for this to become the
law. The employment landscape has, and
continues to change, drastically. As of
2018, one in five workers was a contract
worker — an increase of more than 5%
from 2008. Over the next decade, ex-
perts anticipate these numbers to skyrock-
et, which will result in independent con-
tractors comprising approximately half
of the nation’s workforce.* Consequent-
ly, and as a result of the Smith decision,
roughly half of Michigan’s workforce will



be precluded from bringing common law
public policy claims.

Of course, a number of Michigan indus-
tries rely heavily on independent contrac-
tors, and those workers will suffer dispro-
portionately. For example, the plaintiff in
Smith was an associate real estate broker
and, as such, he was subject to statutes
and regulations defining his role, respon-
sibilities, and, as the Court of Appeals
recognized, the nature of his employment
relationship with his brokerage firm.°> Be-
cause Smith, like the overwhelming major-
ity of Michigan’s real estate brokers, was
paid primarily via commission, he was de-
termined to be an independent contractor.
The effect of the Smith decision, then, is to
bar virtually all of Michigan’s real estate
agents from bringing public policy claims
regardless of the merit of their claims, the
harm they have suffered, or the potential
harm to the public.

How is such a result consistent with the spir-
it of public policy jurisprudence? The coun-
try’s first court opinion recognizing a civil
cause of action under state public policy,
Petermann v. International Brotherhood of
Teamsters, issued in 1959, defined public
policy to be the “established interests of
society” and further defined a violation of
public policy to be an action that contra-
vened those interests.® Elaborating, the Pe-
termann court stated: “By ‘public policy’ is
intended that principle of law which holds
that no citizen can lawfully do that which
has a tendency to be injurious to the public
or against the public good.””

Indeed, it is difficult to imagine a workplace
situation more injurious to the public than
a worker — be they an employee or inde-

pendent contractor — being compelled to
violate the law. The facts alleged in Smith
provide a particularly compelling example.
The plaintiff, as an associate real estate bro-
ker, possessed specialized knowledge re-
garding real estate sales, which are subject
to stringent laws and regulations. Smith’s
clients, in turn, relied on his specialized
knowledge, rendering them particularly
vulnerable should Smith neglect to inform
them of pertinent information or otherwise
provide them with misinformation. This is
precisely what Smith alleged the owner of
his brokerage firm was demanding. When
Smith refused to comply with the owner’s
demands, he was promptly separated from
the company.

Common law public policy claims are in-
tended to prevent and remediate exactly
this type of situation where a worker is ter-
minated for refusing to violate the law. As
the Petermann court expertly articulated:

“It would be obnoxious to the
interests of the state and con-
trary to public policy and sound
morality to allow an employer to
discharge any employee, wheth-
er the employment be for a des-
ignated or unspecified duration,
on the ground that the employee
declined to commit perjury, an act
specifically enjoined by statute ...
[lln order to more fully effectuate
the state’s declared policy against
perjury, the civil law, too, must
deny the employer his generally
unlimited right to discharge an em-
ployee whose employment is for
an unspecified duration, when the
reason for the dismissal is the em-
ployee’s refusal to commit perjury.
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To hold otherwise would be without
reason and confrary to the spirit of
the law.” (Emphasis added.)

In ruling contrary to the foundational pur-
pose of public policy claims, the Michigan
Court of Appeals in Smith nonetheless ac-
knowledged that providing independent
contractors with a common law public poli-
cy claim “may be sound public policy,” yet
declined to issue a decision consistent with
this reasoning.

This is not the only inconsistency effectuat-
ed by the Smith decision. Smith effectively
bars independent contractors from remedi-
al action under common law for retaliatory
termination when protections exist under
comparative state legislation. Michigan's El-
liott-Larsen Civil Rights Act (ELCRA) prohibits
discrimination and retaliatory termination by
an employer against “an individual with re-
spect to employment.”® Michigan’s Persons
with Disabilities Civil Rights Act (PDCRA) has
identical language prohibiting retaliatory
termination or discrimination “against an

The views expressed in “In Perspective,” as well as other expressions of opinions published in the Bar Journal from fime o time, do not necessarily state or reflect
the official position of the State Bar of Michigan, nor does their publication constitute an endorsement of the views expressed. They are the opinions of the authors
and are intended not fo end discussion, but fo stimulate thought about significant issues affecting the legal profession, the making of laws, and the adjudication

of disputes.
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individual[.]”® The Michigan Supreme Court
has held that this statutory language “does
not state that an employer is only forbidden
from engaging in such acts against its own
employees. Indeed, the CRA appears to en-
vision claims by non-employees” including
independent contractors.'®

As of 2018, one in
five workers was a
contract worker. Over
the next decade,
experts anticipate
these numbers to
approximately half of
the nation’s workforce.

In light of these comparative statutes, the
disparity resulting from the Smith decision’s
exclusion of independent contractors is glar-
ingly inconsistent and nonsensical. With
Smith, independent contractors have legal
recourse when they oppose certain viola-
tions of law. Returning to the facts of the
case, if Smith had, for example, refused
to be complicit in a scheme intended to
discriminate against individuals based on
race or age and subsequently suffered a
retaliatory termination, he would have an
actionable cause under the ELCRA. Simi-
larly, if he had refused his employer’s di-
rective to engage in practices discriminato-
ry toward individuals with disabilities and
suffered retaliatory termination as a result,
he would have a cause of action under the
PDCRA. Yet, because Smith alleged that
he refused to violate a different law, he is
deemed to be without legal recourse.

What justification can there be for this dis-
crepancy in the common law’s protections
for Michigan workers when the Court of

Appeals has acknowledged it is not rooted
in the furtherance of public policy?

There is no inherent principle of law that jus-
tifies the inconsistency. For example, Mich-
igan public policy claims do not sound in
contract, which could impact the standing
of a plaintiff. Rather, the Michigan Supreme
Court has clearly articulated that wrongful
discharge claims, predicated on public poli-
cy, sound in tort."" As a claim rooted in tort,
public policy claims are not constrained or
voided due to a worker’s classification on
account of legal principle.

Several state supreme courts and Michigan
Court of Appeals Judge Jane Beckering have
relied upon this reasoning to extend public
policy claims to workers outside of the atwill
employment context. In a concurring opin-
ion in Steffy v. Board of Hospital Managers
of Hurley Medical Center, Beckering, after
noting “that there is no published opinion
in Michigan that concludes that the public
policy exception for wrongful discharge
claims arises only in atwill employment re-
lationships,” reasoned “that the fort of dis-
charge in violation of public policy should
be available to all employees, regardless of
their contractual status, as it differs in both
scope and sanction from a breach of con-
tract action for termination in violation of
a just cause employment contract (or a col-
lective bargaining agreement).”'? Reaching
the same conclusion, in 2000 the Supreme
Court of Washington reasoned in Smith v.
Bates Technical College that:

“[the] right to be free from wrong-
ful termination in contravention of
public policy may not be altered
or waived by private agreement,
and is therefore a nonnegotiable
right ... the right is independent
of any contractual agreement[.]”"?
(Emphasis in original.)

Similarly, in 1992, the Utah Supreme Court
in Retherford v. AT&T Communications of

Mountain States held that “[bloth respect
for precedent and sound public policy com-
pel the conclusion that the tort of discharge
in violation of public policy should be avail-
able to all employees, regardless of their
contractual status.”'

While it is true that historically, indepen-
dent contractors have been treated differ-
ently from employees under various laws
and regulations, the rationale for doing so
— the so-called increased control an inde-
pendent contractor has over his or her work
circumstances — has become antiquated
and can no longer provide a rational basis
for denying independent contractors legal
protections afforded to employees. In real-
ity, independent contractors typically mir-
ror their employee counterparts and enjoy
fewer benefits and protections. Since they
are responsible for income tax as well as
self-employment tax, independent contrac-
tors pay higher taxes than employees.'
By contrast, employees split Social Security
and Medicare taxes with their employers,
receive benefits, and have legal protections
under federal and state law. Because em-
ployers are incentivized in this way, it is
not uncommon for them to misclassify em-
ployees as independent contractors despite
extending independent contractors no more
“freedom” than actual employees. Such
misclassification of independent contractors
is so widespread that it is a primary focus of
the U.S. Department of Labor and Michigan
Attorney General Dana Nessel.'¢

Given the developments in the workforce
discussed above, including the lack of a
functional difference between independent
contractors and employees, it seems only
appropriate that Michigan common law ac-
knowledge these changes and provide in-
dependent contractors and employees with
public policy protections. The Michigan Su-
preme Court has recognized the validity of
this argument, stating:

“The common law does not consist
of definite rules which are absolute,



fixed, and immutable like the stat-
ute law, but it is a flexible body
of principles which are designed
to meet, and are susceptible of
adaption to, among other things,
new institutions, public policies,
conditions, usages and practic-
es, and changes in mores, trade,
commerce, inventions, and in-
creasing knowledge, as the prog-
ress of society may require. So,
changing conditions may give rise
to new rights under the law[.]""”

(Emphasis added.)

Despite the many reasons to take up this is-
sue, the Michigan Supreme Court declined
to hear the Smith case, making the Court of
Appeals published decision binding prec-
edent for the foreseeable future. It is diffi-
cult to understand why the Court declined
to grant leave on Smith given the impact it
will have on Michigan workers and the im-
plications for the public welfare. Are we to
assume that the courts are so wary of poten-
tially expanding the ambit of public policy
claims, despite the Supreme Court's earlier
dicta, that the common law does not consist
of definite rules which are “absolute, fixed,
and immutable”?

In Smith, the Court of Appeals signaled that
extending public policy claims to include
independent contractors (though no prior
published decision excluded independent
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contractors  from bringing such claims)
should be a legislative decision. Are the
courts relinquishing their authority over
court-created common law causes of action
in favor of legislative control2 Does anyone
really think this is on the legislature’s radar?

Without legislative action on this issue, it is
safe to assume that Smith will be a thorn in
the side of plaintiff lawyers for some time as
more and more potential plaintiffs shift to
contracting positions. And woe is the plain-
tiff who works in real estate.

Channing Robinson-Holmes, a civil rights and em-
ployment litigation attorney at Pitt McGehee Palmer
Bonanni & Rivers in Royal Oak, was recently a finalist
for the Public Justice Trial Lawyer of the Year Award.
She is a graduate of the University of Michigan and
Wayne State University Law School.
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Title IX and college campus
sexual assault

BY JULIE A. GAFKAY AND JAMES A. JOHNSON

Over the past several years, colleges and universities have expe-
rienced a plethora of litigation involving student-on-student sexual
assaults.! The majority of these suits assert Title [X causes of action.?

Typically, at the college level, a studentcomplainant alleges that
he or she was sexually assaulted by a fellow studentrespondent.
University investigators determine if the respondent violated school
policy. This student conduct investigation is separate from a crim-
inal investigation. If it is determined by a preponderance of evi-
dence after a hearing that the studentrespondent violated university
policies, sanctions are issued. In most cases, the respondent can
appeal the decision at the university level.

As of Aug. 14, 2020, under Title IX regulations promulgated by
the U.S. Department of Education, atforneys are now allowed to

question witnesses at hearings during a university's investigative
process.® A sexual harassment complaint under Title IX may be filed
with the Department of Education’s Office of Civil Rights (OCR)
within 180 days of the last act of discrimination.* Regardless of the
outcome of the OCR complaint, a victim can file a federal lawsuit.
Indeed, victims of sexual harassment can file a Title IX lawsuit with-
out filing with the OCR first. The statute of limitations depends on
the state in which the school is located.¢

Under Title IX, holding a college or university liable for peerto-peer
sexual harassment requires the victim to demonstrate the institution
acted with deliberate indifference. The U.S. Supreme Court held
in Davis v. Monroe County Board of Education’ that a recipient of
federal education funds, such as a college or university, may only
be liable for student-on-student harassment when the university had



an official policy of deliberate indifference, creating a heightened
risk of sexual harassment to the plaintiff.®

After the Supreme Court decision in Davis, the Department of Edu-
cation amended regulations implementing Title IX. The amendments
adopted a modified version of the deliberate indifference standard
set forth in Davis.? Under the amended regulations,'® a university
must provide supportive measures to complainants, which include:

[N]on-disciplinary, non-punitive individualized services of-
fered as appropriate, as reasonably available, and with-
out fee or charge to the complainant or the respondent
before or after the filing of a formal complaint or where
no formal complaint has been filed. Such measures are
designed to restore or preserve equal access to the recip-
ient’s education program or activity without unreasonably
burdening the other party, including measures designed to
protect the safety of all parties or the recipient’s education-
al environment, or defer sexual harassment. Supportive
measures may include counseling, extensions of deadlines
or other course-related adjustments, modifications of work
or class schedules, campus escort services, mutual restric-
tions on contact between the parties, changes in work or
housing locations, leaves of absence, increased security
and monitoring of certain areas of the campus, and other
similar measures. The recipient must maintain as confiden-
tial any supportive measures provided to the complainant
or respondent, to the extent that maintaining such confi-
dentiality would not impair the ability of the recipient to
provide the supportive measures.'’

Ifthe respondent is found to be responsible for sexual harassment, the
institution must effectively implement remedies for the complainant
designed to restore or preserve the complainant’s equal educational
access and may impose disciplinary sanctions on the respondent.'?

SIXTH CIRCUIT: DELIBERATE INDIFFERENCE

The U.S. Court of Appeals for the Sixth Circuit recently decided Fos-
ter v. Board of Regents of University of Michigan, a Title IX case
involving the sexual assault of a student by a fellow student. The court
found that the University of Michigan was not liable under Title IX be-
cause even if the harassment occurred, the institution was not shown
to have been deliberately indifferent to the plaintiff’s complaints.'

In Foster, the plaintiff was part of an off-site MBA program based in
Los Angeles that occasionally required students to stay at a hotel to
participate in weekend educational sessions. The plaintiff became
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friends with the respondent through the program. Between Septem-
ber 2013 and February 2014, the respondent expressed interest in
a romantic relationship with the plaintiff. On multiple occasions, he
made unwanted physical contact including grabbing her buttocks,
rubbing her leg, forcefully kissing her, and more than once climbing
info her bed and aftempting to force himself on her.™

On March 13, 2014, the plaintiff first reported the sexual harass-
ment and assaults to the university’s Office of Institutional Equity.
After the initial report, the respondent was instructed not to have
contact with the plaintiff and not to retaliate against her in any
way. In addition, the plaintiff and respondent were required fo stay
at different hotels and the respondent could not eat in the same
dining room. However, the respondent was still allowed to attend
class with the plaintiff, though he was not allowed to attend social
activities. The plaintiff complained the accommodations were not
sufficient to address her safety concerns.'

On April 3, 2014, the respondent sent a crude email to various uni-
versity administrators referring to the plaintiff as a “psycho” and a
“lying slut whore.” Still, the respondent was allowed to attend class
with the plaintiff the next day; during breaks that day, the respon-
dent stood in the plaintiff's way when she exited class and went
to get a beverage and blocked her when she tried to return to her
desk. The plaintiff requested that security be called and the respon-
dent be prevented from attending class the next morning. While the
respondent did not attend class the next morning as directed by the
university, he sent several classmates messages calling the plaintiff
a “wackadoo chick,” and stating, “my,
what a time we had in her bed and mine for a few months there.”'¢

4

“a mean awful person,”

After the program concluded, the respondent sent more emails to
university administrators generally criticizing the investigation, using

AT A GLANCE

The standard neither requires that the school
purge itself of actionable peer harassment nor

does it require courts to conclude that minimal
ineffective or belated efforts to respond to sex-
uval harassment are clearly unreasonable as a
matter of law.
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aggressive language, and making various demands. For instance, in
one email, the respondent said he would graduate with his class in
person; though the university barred him from attending commence-
ment and advised him to “exercise caution,” the respondent flew to
Ann Arbor and appeared at a graduation function.'”

The plaintiff brought a lawsuit under Title IX which was dismissed
on summary judgment. The court held the university responded
“promptly, compassionately, and effectively” to Foster’s complaints.
The plaintiff appealed the decision to the Sixth Circuit which initial-
ly reversed the summary judgment,'® but after a rehearing en banc,
the Sixth Circuit affirmed the district court ruling.

After the 1999 Supreme Court
decision in Davis v. Monroe
County Board of Education,

the U.S. Department of

Education amended regulations

implementing Title IX and
adopted a modified version of the
deliberate indifference standard
set forth in Davis.

The Sixth Circuit held that in order to prevail in a Title IX action,
the victim must establish the school was “deliberately indifferent to
sexual harassment, of which [it had] actual knowledge, that is so
severe, pervasive, and objectively offensive that it can be said to
deprive the victims of access to the educational opportunities or
benefits provided by the school.”'? The court relied on the 1999
U.S. Supreme Court decision in Davis v. Monroe County Board of
Education, which held that a school’s response to sexual harass-
ment is deliberatively indifferent if it is “clearly unreasonable in light
of the known circumstances.”?° The standard neither requires that
the school purge itself of actionable peer harassment, nor does it
require courts to conclude that “minimal, ineffective, or belated ef-
forts to respond to sexual harassment are not clearly unreasonable
as a matter of law."?!

In Foster, the Sixth Circuit did not find that the school engaged in
deliberate indifference. The university knew the initial no-contact

order was violated when the respondent texted the plaintiff and
when the university received the respondent’s erratic emails. After-
ward, the plaintiff detailed an escalating campaign of harassment
by the respondent and what the plaintiff viewed as ineffective re-
sponses by the university.

Instead of finding a factual dispute regarding whether the university
engaged in deliberate indifference, the court dismissed the plaintiff's
action finding that as a matter of law, the university did not engage
in deliberate indifference under applicable legal standards. By do-
ing so, the court created a high bar for a plaintiffvictim to meet in
instances of sexual harassment of a peer on campus, even when the
complaint includes sexual assault. That deliberate indifference stan-
dard, as inferpreted by the Sixth Circuit, has removed a fact finder’s
ability to review the effectiveness of the university’s action.

OVERCOMING DELIBERATE INDIFFERENCE

Overcoming the deliberate indifference standard in actions against
public schools where peer-on-peer harassment is at issue, the rea-
sonableness of the school’s response, the school’s control over the
context and the respondent, and actual notice of the alleged ha-
rassment or assault all have been found to be relevant. The U.S.
Court of Appeals for the 10th Circuit in Farmer v. Kansas State
University found that the university’s deliberate indifference to stu-
dent reports of rape caused victims to be more vulnerable to sexual
harassment.?? In that case, the plaintiffs alleged that the university’s
deliberate indifference forced them to continue attending school
with the student-rapists, who were potentially emboldened, causing
the plaintiffs to withdraw out of fear of encountering the student-rap-
ists and other students who knew of the rapes.

In C.R. v. Novi Community School District, the U.S. District Court for
the Eastern District of Michigan defermined that the student-plaintiff
had a claim under Title IX because the school’s deliberate indiffer-
ence left them more vulnerable to future abuse.?? In that case, the
respondent sexually touched the victim, who was 12 or 13 at the
time of the attacks and receiving special education services, on
numerous occasions. The school nonetheless wanted to place the
victim back in the same classroom as the respondent, exposing the
victim to the same risk of abuse.

In Feminist Majority Foundation v. Hurley, the Fourth Circuit U.S.
Court of Appeals decided there was deliberate indifference in a
Title IX claim brought by a campus feminist group which was being
sexually harassed through posts on a university-maintained social
media site.?* The court found that the university’s efforts were not
reasonably calculated to end the harassment; the institution only



created two listening circles, sent a generic email, and on one oc-
casion dispatched a campus police officer to accompany a threat-
ened student.

The Ninth Circuit U.S. Court of Appeals in Karasek v. Regents of
the University of California?® held that deliberate indifference can
be found in a pre-assault claim to survive a motion to dismiss when
the following is shown:

1. the school maintained a policy of deliberate indifference
to reports of sexual misconduct;
2. which created a heightened risk of sexual harassment;

w

in a context subject to the school’s control; and
4. the plaintiff was harassed as a result.

The court found that actual knowledge or acting with deliberate in-
difference to a particular incident of harassment was not necessary
for a pre-assault claim if those four elements were established and
was persuaded by a state auditor’s report finding mishandling of
complaints was putting students at risk and the university failed to
address those concerns adequately.

CONCLUSION

Under Title IX, holding a college or university liable for peer-to-
peer sexual assault requires the victim to demonstrate the institu-
tion acted with deliberate indifference. The U.S. Supreme Court
in Davis held that a college or university may only be liable for
student-on-student harassment where the university had an official
policy of deliberate indifference.

For liability to attach, a university must have had actual notice of the
alleged harassment or assault, its response must be unreasonable
and deliberately indifferent, the student must be found to be under
the university’s control, and it must be shown that these factors effec-
tively precluded the complainant’s access to an education.

The Sixth Circuit in Foster involved the sexual assault of a student
by another student. That court found that the University of Michi-
gan was not liable under Title IX because it was not deliberately
indifferent.

All of the above should be considered when evaluating peer-on-
peer student sexual harassment claims. Deliberate indifference is a
difficult, but not impossible, standard to meet. When a university or
college has acted with deliberate indifference and failed to protect
its students, Title IX provides accountability.

MICHIGAN BAR JOURNAL | DECEMBER 2022 2 5

Julie A. Gafkay of Gafkay Law in Saginaw is a member
of the SBM Labor and Employment Law Section. She is
a former president of the Saginaw County Bar Association
and the Women Lawyers Association of Michigan. Gafkay
is on the board of the International Action Network for
Gender Equity and Law, a member of the Local Rules Ad-
visory Committee for the Eastern District of Michigan, and
the SBM Character and Fitness Committee. She can be reached at www.
gafkaylaw.com.

James A. Johnson is a trial lawyer concentrating on serious personal injury,
insurance coverage under the commercial general liability policy, sports and
entertainment law, and federal criminal defense. He is an active member of
the Michigan, Massachusetts, Texas and federal court bars. He can be reached
a www.JamesAJohnsonEsq.com.

ENDNOTES

1. Doe v Brown Univ, 166 F Supp 3d 177, 180 (D RI, 2016) and Doe v Univ of
Kentucky, 971 F3d 553 (CA 6, 2020).

2.20USC 1681.

3. 34 CFR 106.

4. 28 CFR 42.107(b).

5. Cannon v Univ of Chicago, 441 US 677,717; 99 S Ct 1946; 60 L Ed 2d 560
(1979) (holding that an individual has a private right of action under Title IX).

6. In Michigan, the statute of limitations for a civil rights claim, like Title IX, is three
years, Lillard v Shelby County Bd of Educ, 76 F3d 716, 729 (CA 6, 1996).

7. Davis v Monroe County Bd of Education, 526 US 629; 119 S Ct 1661; 143 L Ed
2d 839 {1999).

8. Id.; Karasek v Regents of Univ of California, 956 F3d 1093, 1112 (CA 9, 2020);
and Lozano v Baylor Univ, 408 F Supp 3d 861, 882-883 (WD Tex, 2019) denying
a motion to dismiss on heightened risk claim.

9. 34 CFR 106.

10. 34 CFR 106.44(a).

11. 34 CFR 106.30(a).

12. 34 CFR 106.45(b)(1)(i). See also Bardwell, No One is an Inappropriate Person:
The Mistaken Application of Gebser’s Appropriate Person” Test to Title IX Peer
Harassment Cases, 68 Case W Res L Rev 1343, 1364-65 (2018), available at
<https://scholarlycommons.law.case.edu/caselrev/volé8/iss4/12/> [https://per-
ma.cc/YZ52-KBP8] (accessed November 4, 2022).

13. Foster v Bd of Regents of Univ of Mich, 982 F3d 960 (CA 6, 2020).

14. Id. ot 972.

15. Id.

16. Id. at 976-977.

17.1d. at 978-979.

18. Foster v Bd of Regents of Univ of Mich, 952 F3d 765 (CA 6, 2020).

19.1d. at 981.

20. Davis v Monroe County Bd of Education, 526 US at 648.

21. Foster v Bd of Regents of Univ of Mich, 982 F3d at 981.

22. Farmer v Kansas State Univ, 918 F3d 1094 (CA 10, 2019).

23. C.R. v. Novi Cmty. Sch. Dist., 2017 U.S. Dist. LEXIS 18394.

24. Feminist Majority Fd v Hurley, 911 F3d 674 (CA 4, 2018).

25. Karasek v Regents of Univ of California, 948 F 3d 1150, 1169 (CA 9, 2020).



TREAT YOURSELF.

Make the most of your next trip with great offers like dollars off, rental clays
on us, and a complimentary upgrade. Plus, always receive up to 25% off base

rates with AWD # A601500.

Reserve today at avis.com/[sbm or call 1-800-331-1212.

SBM PREFERRED PARTNER AVI S '

Terms and Conditions: The savings of up to 25% applies to Avis base rates and is applicable only to the time and mileage charges of the rental. Offer does not apply to car group X. All taxes, fees (including but not limited to Air
Conditioning Excise Recovery Fee, Concession Recovery Fee, Vehicle License Recovery Fee, Energy Recovery Fee, Tire Management Fee, and Frequent Traveler Fee) and surcharges (including but not limited to Customer Facility
Charge and Environmental Fee Recovery Charge) are extra. Please mention AWD # A601500 to take advantage of this offer. Offer is available for U.S. and Canadian residents only for rentals at participating locations in the U.S.
and Canada. Offer may not be used in conjunction with any other AWD number, promotion or offer. Weekly rates require a minimum five day rental period. Weekend rate available Thursday noon; car must be returned by Monday
1:59 p.m., or higher rate will apply. A Saturday night keep and an advance reservation may be required. Discount valid on rentals checked out no later than December 31, 2019. Offer is subject to vehicle availability at the time of
rental and may not be available on some rates at some times, including some online rates at Avis.com. Car rental return restrictions may apply. Offer subject to change without notice. Holiday and other blackout periods may apply.
©2018 Avis Rent A Car System, LLC



MICHIGAN BAR JOURNAL | DECEMBER 2022 2 ;

PUBLIC POLICY REPORT

LEGISLATURE
SB 1162 (Wozniak) Courts: Court of Appeals; jurisdiction of the
Court of Appeals to include admitting individuals to the State Bar;
expand.

POSITION: Support.

IN THE HALL OF JUSTICE
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indigent defendants complying with these rules, most notably
strict timelines.

Proposed Amendment of Rule 6.112 of the Michigan Court Rules
(ADM File No. 2021-32) — The information or indictment (See
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be scheduled.

POSITION: Support.
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Examiners (ADM File No. 2021-40) — Admission without exam-
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PLAIN LANGUAGE

A legal-writing carol

BY MARK COONEY

From time to time, we bring back this seasonal favorite, a spirit of
Christmas past. It's a classic. — JK

Ebenezer Scribe stoked the dying embers, folded himself inside a
wool afghan, and rejoined his wingback chair. He'd had another
productive day, adding a good ten billable hours to Scribe & Mor-
ley’s ledger. Now, in the faint firelight, he was enjoying his hard-
earned repose. As he picked up his bowl of stew, he felt a whisper
of a draft against the back of his neck and then, inexplicably, heard
the gentle ring of the old servant bell, a vestige of his Victorian
home’s century-old design.

“Humbug,” scowled Scribe, who was in no mood for mysterious
disturbances. But he would not quell things so easily this night.

Clank, clank, thump.

Scribe snapped to attention. A few seconds passed. Then quiet
again. “Confounded old pipes. Humbug!” He dipped his spoon
info his stew. Then the servant bell rang again, this time with vigor.

Clank, clank, thump.

“Blasted, confounded old —”

But before the next word fell from Scribe’s acid tongue, every bell
and chime in the house clamored. Scribe’s stew bowl fell to the
floor, dumping its contents onto the hearth rug. And then, before
Scribe could register what was happening, a glowing figure passed
through the closed door as easily as sunlight through plate glass.
The limp fire roared to life as if greeting an old friend, and Scribe
as face to face with a terrifying specter.

“Wha ... what ..." stammered Scribe, lifting a hand up to shield
his eyes.

“Ebenezer.”
“Who ... what are you? Why do you disturb my supper this way2”
“Do you not recognize me, Ebenezer? Look. Whom do you see?”

Scribe looked more carefully into the ghostly glow and made out a
familiar face, the face of his long-dead law partner, Jacob Morley.
The ghost's eyes were vacant, its expression blank. Yet its torment
was evident. The ghost was clenched in chains — an elaborate
network of links that bound it in eternal struggle. As Scribe looked
closer still, he saw that the chains were made of words: save as
hereinbefore otherwise stipulated ... as duly executed and attest-
ed by said party of the first part ... and by these presents does
unconditionally grant, bargain, and sell unto the said party of the
second part, to have and to hold, the said chattels, goods, and
objects hereof ...

Scribe mustered his voice again. “My dear Morley. My good part-
ner and colleague. But it can’t be. Bah, humbug! My eyes are
tricking my brain, and | won't have it. You're nothing more than a
figment, the untoward product of a bad morsel of beef.”

“Your eyes do not lie, Ebenezer.”

“But ... but what do you want of me2 And why are you so tortured?
You were a good, able attorney, and your billables were always
high and lucrative for our firm. Why do you come to me in chains2”

“I wear the chains | forged in life — chains made from the boiler-
plate, archaic language that built a wall of intimidation and con-
fusion between me and my readers. The impenetrable words that
forced my clients to beg for an explanation time and again. I'm
chained by the countless surplus words, the inflated words, the rote

"Plain Language,” edited by Joseph Kimble, has been a regular feature of the Michigan Bar Journal for 37 years. To confribute an article, contact Prof. Kimble
at WMU-Cooley Law School, 300 S. Capitol Ave., Lansing, MI 48933, or af kimblej@cooley.edu. For an index of past columns, visit www.michbar.org/

plainlanguage.



doublets and triplets. | wear the excess, born of laziness and vanity,
that tried my readers’ patience. The words that prevented clarity
rather than ensuring it. | wear the chains of legalese, now, as | did
in life.”

“But those words served you well enough, Morley. Why should
you regret them now? And why should | abandon what worked for
my predecessors — what worked for you? It was good business,
wasn't ite”

“Business® Good business? Clarity was my business, Ebenezer.
Reader comprehension was my business. Those words didn't serve
me well. | made money in spite of them. | chose the perceived
safety of the stale status quo rather than striving for better.”

“But clarity would dumb it down, Morley,” replied Scribe.
“Ebenezer Scribe!” roared the ghost, shaking its chains.
Scribe cowered in his chair.

“Clarity is not dumbing it down. Clarity is smartening it up! Why is
it, Ebenezer, that you now use a computer to write, use emails and
text messages to correspond, and file briefs electronically — mod-
ern advances barely dreamt of while | was alive — yet you continue
to write in a style that was already antiquated before World War 112
Does that make sense, Ebenezer2”

Scribe gave no answer.

“Tonight, you will be visited by three more spirits, one each hour,
starting at the stroke of midnight. Heed their words, Ebenezer —
their plain words. See the folly of communicating in ways that in-
hibit communication.”

And with that, Morley’s ghost retreated from the room as quickly
as it had appeared. Scribe sat in stunned disbelief, his plans for a
relaxed dinner now a distant memory.

“Humbug,” Scribe murmured, though without his usual conviction.
“| must have dozed off for a moment there. Bad beef. Nothing a
good night's sleep won’t put behind me.”

Scribe’s sleep passed uneventfully until his bedroom clock started
chiming. He stirred and woke. Then he began counting. On the
twelfth chime, Morley’s prophecy took life. Scribe’s room glowed
bright, and from the glow came a spirit that flitted and danced like a
candle flame. It shifted its shape and face in quick bursts while Scribe
looked on, aghast. Grabbing Scribe’s trembling hand, it announced,
“I'm the Ghost of Writing Past, Scribe. Your past. Come with me.”
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“But | ... | don’t want to —”

But the ghost whisked Scribe out of the house before he could
finish his protest, and within seconds Scribe was a world away,
standing beside a young law student who was enjoying a bois-
terous study-group session. Scribe was looking at himself nearly
forty years earlier.

“Spirit, that's me, and this is my law-school apartment! Why, that's
my buddy Richard Wilkins and good ol Jack Robinson. Richard,
Jack, how are you, my old friends2”

“They can’t hear you, Scribe. But you can hear them. Listen.”

“Boy, Professor Fezziwig was really going on and on about that
Roe v. Wade case today. In a few years, nobody will even remem-
ber it,” quipped Richard. “Hey, did you read that form contract in
our Contracts text, Ebenezer2”

“You don’t read it, Richard. You endure it, like a bad movie. It's a
monument fo terrible writing. Listen to this nonsense: ‘It is hereby
covenanted and agreed that any claims, disputes, or confroversies
arising subsequent fo the signing of this Agreement and which arise
out of or concern the aforestated terms, provisions, or conditions of
this Agreement shall be subject to all applicable laws prevailing in
the State of Michigan as applied by a court of competent jurisdic-
tion.” What was that lawyer on, anyway?”

“Must’ve been a Woodstock casualty!” joked Jack, and laughter
filled the room.

“How about simply, ‘Michigan law governs this contract'®” said the
young Ebenezer.

“Well done, Ebenezer!” said Richard, bursting into mock applause.

“Let me tell you, gentlemen, when | get out info practice, I'm going
to throw all those stuffy old forms into the garbage can and write
new contracts that people can read without getting a headache —
that people can actually understand.”

“letting clients understand their own contracts, Ebenezer? Why,
then you can't bill them for the extra time it takes to explain what
their contracts mean!” More laughter filled the room.

“Those were good days, Spirit. We were going fo change the
world,” said Scribe.

The ghost took Scribe’s hand again and led him through the wall.
Once beyond it, Scribe found himself back in his bedroom. In a
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moment, he was in bed and fast to his pillow, asleep. But in a blink,
the clock’s single chime woke him once more.

Scribe sat up quickly, readying himself. Yet he saw nothing at first.
Then Scribe noticed light spilling in under his bedroom door, com-
ing from the parlor. He walked to the door apprehensively and
opened it. What he saw was indeed his parlor, but it was trans-
formed — the ceiling double its regular height and the room aglow,
as though light in its purest form were raining down from the heav-
ens. Scribe squinted and looked up at an enormous figure. It wore
a lush velvet robe with regal trimmings, and a grin lit its whiskered
face. When its eyes met Scribe’s, it let out a booming laugh that
nearly shook Scribe out of his slippers.

“You must be the next spirit come to haunt me,” Scribe said.

“Oooh,” mocked the spirit, “you are a clever one, Scribe! No won-
der your practice is so lucrative. | am the Ghost of Writing Present.”

“If you have some wisdom to share with me, Spirit, be on with it. Yet
| must say that all | learned from my first visitor was that | was once,
like many, a bright young man with lots of big ideas. I still struggle
to see why | should abandon the flowery prose that critics love to
call legalese, as if naming some exotic, fatal disease. If everyone
wrote with so-called plain English, we’'d have no art — why, we'd
have no Shakespeare.”

“Are you comparing a zoning ordinance or a contract for the sale
of 2,000 ball bearings to Hamlef2 To poetry? Those who advocate
plain-English legal writing arent advocating plain Shakespeare,
are they, Scribe? Shouldn't parties entering info a contract be able
to understand the writing that embodies their business relationship
— that spells out their rights and duties? Or should their own rights
and duties be kept secret from them? And shouldn't citizens — com-
mon, everyday people — have a fighting chance of understanding
the statutes and ordinances they're legally bound to follow?”

“But judges and clients expect and demand the flowery lan-
guage — the legalese. | was just a naive boy to think otherwise,”
replied Scribe.

“Do intelligent people purposely
communicate in ways that hinder
communication, Scribe?

Do intelligent writers ignore the
wishes and needs of their most
important readers?”

“Is that right, Scribe?” And with that, the ghost took Scribe’s hand
and ushered him out of the house and into the cold night sky. They
flew over mountains and lakes until arriving at a large hotel confer-
ence facility bustling with activity.

“Where are we, Spirit¢ | don't know this place.”

“No, | wouldn't expect you to, Scribe. This is the Legal Writing In-
stitute’s biennial conference, a gathering of legal-writing professors
from across the country.”

“But what have | to learn from law-school professors2” Scribe won-
dered aloud to the spirit. “I've been practicing for 36 years.”

“Maybe if you'd stop talking you might see,” replied the ghost,
gesturing to a man who was speaking at a podium in front of a
large audience.

My research builds on the existing data. For decades, we've
known that judges prefer plain language over legalese. For exam-
ple, Benson and Kessler’s 1987 research showed that appellate
judges are likely to consider legalese-filled briefs unpersuasive
and substantively weak.! Similar surveys between 1987 and
1990 — by Child, Harrington, Kimble, and Prokop — showed
that over 80% of responding judges in Michigan, Florida, Loui-
siana, and Texas preferred plain English.? And Flammer’s 2010
survey reaffirmed judges’ preference for plain language, showing
that the majority of responding state and federal judges preferred
plain English over legalese.?

But my research looked beyond judges to the general public’s views
on writing style. | surveyed people from all walks of life who've
hired and communicated with attorneys. The results confirm what
we've suspected for years: the respondents overwhelmingly pre-
ferred plain language — choosing the plain-English samples more
than 80% of the time. Oh, | see a hand up. Yes?

You've talked about data confirming our suspicions, Professor
Trudeau, but did any of the data surprise you?

As a matter of fact, yes, and it concerned well-educated clients.
Some lawyers think that their so-called sophisticated clients want
inflated language. But the data debunked that notion. In fact, as
respondents’ education levels increased, so did their preference for
plain language. Respondents with less than a bachelor’s degree
selected the plain-language version 76.5% of the time; those with a
bachelor’s degree selected it 79.4% of the time; those with master’s
or doctoral degrees selected the plain-language version 82% of
the time; and those with law degrees selected it 86% of the time.
This means, for example, that respondents with master’s or doctoral
degrees were 5.5% more likely to prefer plain language than those
with less than a bachelor’s degree.*



“But | thought flowery legalese impressed clients, Spirit,” said
Scribe. “I thought it gave them confidence in my intellect.”

“Do intelligent people purposely communicate in ways that hinder
communication, Scribe? Do intelligent writers ignore the wishes
and needs of their most important readers2”

”BUt _n

“Who do you think you're impressing, Scribe2 Do you honestly
believe that a judge who has read thousands of briefs will coo in
admiration if you write subsequent to the company’s cancellation
of said contract instead of after the company canceled the con-
tract? Why would you take on the style of some sort of fourth-rate
Dickens while writing briefs about commercial disputes or while
drafting contracts or corporate bylaws2 Are you writing to please
your reader or yourself2”

The spirit began to chuckle, and then its chuckle gained momentum
into a laugh, and then its laughter became deafening. Scribe locked
his eyes shut and covered his ears, but the sound only grew louder,
as if coming from within his own mind. And then Scribe was again
jolted by the clock’s chimes — two this time, and then silence.

Scribe opened his eyes. His bedroom was dark and still. But he
could just make out a tall robed figure, shrouded in gloom. It spoke
not a word. Its hood obscured its face. Scribe could see nothing but
the robe itself and a gavel extending from one sleeve.

“You are no doubt the final spirit that Morley told me to expect, the
Ghost of Writing Yet to Come. | confess, Spirit, that | fear you most
of all. Tell me, What are your plans for me2”

But the phantom said nothing, instead raising its right arm deliber-
ately and pointing its gavel toward the window. And with that, they
were thrust outside and into the city’s hustle and bustle. Soon Scribe
found himself inside an impressive downtown building, standing
in a large room with rich mahogany paneling. He knew this place
from his litigation work, although he was surprised to see that his
favorite judge was memorialized in a painting rather than sitting
behind the bench. Then an unfamiliar judge began to speak.

Thank you for your arguments, counsel. I'm ready to rule. To sum-
marize, in an earlier case, the State sued Reliable Construction
Company because Reliable damaged State property. When the
parties settled, the State signed a “Release and Indemnity” agree-
ment in Reliable’s favor. Now Reliable claims that this agreement
requires the State to indemnify Reliable for a personal-injury claim
arising from the same accident. The State counters that the indem-
nity agreement is unclear and ambiguous, which allows me to con-
sider parole evidence showing that the parties didn’t intend for the
agreement to stretch this far.
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“| drafted that agreement, Spirit, using an old form. It's ironclad.
The State hasn't a leg to stand on,” said Scribe with confident glee.

This court agrees with the State and dismisses Reliable’s indemnity
claim.

Scribe clutched his heart and tottered like a glanced bowling pin.
”But _/I

In so ruling, I rely, in part, on the Louisiana case Sanders v. Ashland
Qil, Inc,® where a contractor likewise sought indemnity from a state
agency under an indemnity clause that said this:

“We do hereby further agree to indemnify and hold harm-
less said parties, together with all employees, agents, of-
ficers, or assigns thereof of and from any and all further
claims and/or punitive damage claims that may be made
or asserted by the aforesaid or by anyone because of
the aforesaid injuries, damages, loss or expenses suffered
as a result of the aforesaid explosion/fire, whether such
claim is made by way of indemnity, contribution, subroga-
tion or otherwise. "

The Sanders court concluded that this was too unclear, stating, and
I quote, “After carefully reviewing the agreement, we conclude that
it is neither explicit nor unambiguous. Initially, we note that the
agreement is poorly drafted and that the use of legalese, such as
‘aforesaid,” makes the meaning of the contract terms unclear.””

Reliable’s indemnity clause is virtually identical to the confusing,
legalese-laden clause in Sanders, and | agree with the court’s reason-
ing in Sanders. | have considered some of the other evidence, and |
see that the parties never intended for the State to indemnify Reliable
under the present circumstances. Reliable’s case is dismissed.

“Reliable is one of my good clients, Spirit. It's not a big company,
but it's been with me for years.” But the spirit offered no solace
or reply — not even a nod. Instead, it raised its gavel again and
pointed, and they were soon in another courthouse.

Thank you, counsel. I'm prepared to rule. This is the bank’s motion
to dismiss its former customer’s suit to rescind a loan transaction.
The bank relies on a signed “Acknowledgment of Waiver of Right
to Rescind” form, which says this:

Whereas more than three (3) business days have elapsed
since the undersigned received my/our Notice of Right
to Rescind and the Truth-in-lending Disclosure Statement
concerning the transaction identified above; in order to in-
duce aforesaid to proceed with full performance under the
agreement in question, the undersigned do herewith war-
rant, covenant and certify that I/we, jointly and separately,
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have not exercised my/our Right to Rescind; that |/we
do hereby ratify and confirm the same in all respects. |/
we further represent that the undersigned is/are the only
person(s) entitled to rescind, in that I/we am/are all of
the person(s) who have an ownership interest in the real
property or I/we am/are all of the person(s] who will be
subject to the security interest in the real property.

| decline to enforce this document because the Truth in Lending Act
requires lenders to clearly disclose the terms of a loan, including
the right to rescind, and this document is not clear. I rely on cases
like Tenney v. Deutsche Bank Trust Corp,® where the United States
District Court refused to enforce a bank’s “Certificate of Confirma-
tion of Notice of Right to Rescind,” which was virtually identical to
the bank’s form in the present case. The Tenney court noted that
this was “legalese that [was] unnecessarily convoluted and difficult
for the average consumer to read.” Given the legalese and other
misleading circumstances, the court there held that the certificate
violated the Truth in Lending Act because it “would confuse and mis-
lead the average consumer.”'° | see no difference here. The bank
here didn't overreach as much as the bank in Tenney did. Neverthe-
less, the bank’s form is dense, impenetrable boilerplate — classic
legalese in the worst sense. Therefore, the bank’s motion is denied.

“But Spirit, | drafted that form, too, just as | always have. | don't ...
| don't understand ...” Scribe’s voice trailed off.

“Please tell me, Spirit. Are these the images of court decisions that
will be, or court decisions that might be? Oh, Spirit, do | still have
time? Do | have time to change my ways — to change my atfitudes
and techniques? Is there time for me fo redraft these documents and
others like them2 Can | develop the confidence to shed the inflated
language that is chaining me as surely as it chained my partner,
Morley?2 To shed the style that shuts out readers rather than inviting
them in2 Please tell me, Spirit. Tell me. | beg of you,” Scribe plead-
ed, tugging at the bottom of the phantom jurist’s robe.

But when Scribe opened his eyes, the mahogany-paneled walls,
bench, and pews were gone, as was the terrifying specter. Scribe
found himself on his knees on his bedroom’s hardwood floor, tug-
ging at the bottom of his bedskirt. A sudden wave of relief hit him.
He took in a deep breath and exhaled. The morning sun’s friendly
rays shone in, and Scribe had the newfound buoyancy of a school-
boy released for recess. He ran to his window and flung it open.

“Young lad,” he called to a boy on the sidewalk below. “My good
lad, do you know the bookstore around the corner2”

“Of course, sir. It's the last bookstore in town.”

“Indeed it is, dear boy. Such a smart lad. And have you seen the
books in the window: Plain English for Lawyers, by Richard Wy-

dick; Legal Writing in Plain English, by Bryan Garner; and Lifting
the Fog of legalese, by Joseph Kimble2”

“Yes, sir.”

“Well, | want you to go buy the whole lot of them for me, and I'll
pay you $20 to do it. And if you bring them back to me within 10
minutes, Ill throw in an extra $30

K

$50, sir2 I'll do it, sirl Right away, sirl”

“Excellent! Then be off with you!” Scribe barked good-naturedly.
“What a wonderful boy. Delightful boy.”

And when the boy returned with the books, Scribe made good
on his promise to the boy — and to the spirits. From that day on,
Scribe’s letters, contracts, and court briefs were pictures of clari-
ty. Clients praised his knack for making the complex seem simple.
In Scribe, they'd found a lawyer whose writing empowered them
rather than disenfranchised them. And Scribe’s court briefs, with
their direct and nimble prose, built a wall of credibility that grew
taller with every page. Yes, every day, Ebenezer Scribe was doing
the hard work necessary to make his writing easier for readers to
understand, and his stock rose with every word.

Mark Cooney is a professor at WMU-Cooley Law School, where he chairs
the legal-writing department. He is a senior editor of 7he Scribes Journal of
Legal Writing and author of Sketches on Legal Style. He was co-recipient (with
Joseph Kimble) of the 2018 ClearMark Award for legal drafting and is a past
chair of the SBM Appellate Practice Section.
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BEST PRACTICES

Best practices in state
trial courts

BY GEORGE M. STRANDER

As | take over editorship of the Best Practices column from the ca-
pable hands of Gerard and Theresamarie Mantese, | would like to
contribute to this column’s ongoing narrative. From a court adminis-
trator’s perspective, | write here of some best practices for attorneys
working in state trial courts.

Despite the historical trend for legal work to take place outside
and in lieu of courts,! the court system is unavoidable for most
attorneys. Prosecutions and lawsuits are filed, evictions and fidu-
ciary appointments sought, and one finds attorneys at practice in
all these court actions and more.

IN GENERAL

Trial courts represent an interesting mix of state governmental insti-
tution and local authority; neither element necessarily meshes well
with the multi-court, results-oriented work of most attorneys. On the
one hand, any trial court is part of a regimented whole — it is
subsumed in Michigan’s One Court of Justice.? On the other hand,
and despite attempts at mandated uniformity,® each court and each
judge have tailored policies and procedures for others to follow.

Courts must follow a variety of statewide directives from statute to
Supreme Court rule and administrative order to State Court Admin-
istrative Office (SCAQO) guidance and oversight. In this way, courts
do not have the flexibility of the private sector even in cases where
the variance seems minor but would make the attorney’s day much
easier. An attorney would do well to understand the elements and
scope of this bureaucracy to prepare properly for court.*

In contraposition to the above, each frial court employs custom
rules. These include the largely uniform SCAO-approved opera-
tional local administrative orders (LAOs) ranging in topic from ac-

cess to records to case assignments to alternative dispute resolution
to specialty dockets.> Some courts also have (less uniform) local
court rules. Additionally, trial courts often have written policies on
matters from jury procedures to interpreter use. Various courthouse
offices may have custom procedures — e.g., on the delivery of
judge’s copies. Finally, every judge has her or his own style in run-
ning the courtroom. Knowing this “local bureaucracy” will likely
save an attorney time and headaches.

CLERK'S OFFICE

Whether you are in circuit, district, or probate court, you will typi-
cally start by filing pleadings or other documents in the court clerk’s
office. Here are some general tips.

® Bring or send what you need. Have you brought a draft or-
der to go with your motion and a self-addressed stamped
envelope to receive your executed copies2 Are you using the
current SCAO forme¢ Does local practice require you to fol-
low the court rule and file a motion for adjournment?

® Use modern techniques. Have you avoided tabbing your
brief so it can go through the court’s scanner?2 Have you
checked your case online for the information you need?

e Check beforehand. Have you called to verify the filing fee?
Can you get a motion date beforehand to put in your notice
of hearing?

e Understand case type codes. Have you captioned your
pleading with the right case type code, a designation trial
courts must use for case processing and SCAO caseload re-
ports2 Is there is any type of business or commercial dispute
requiring use of the business court code (CB)2 Is your dece-
dent estate filing an unsupervised administration (DE) whether
you are asking for formal proceedings to initiate or is it a
supervised administration (DA)2

"Best Practices” is a regular column of the Michigan Bar Journal, edited by Georger Strander for the Michigan Bar Journal Committee. To contribute an article,

contact Mr. Strander at gstrander@ingham.org.



e Be civil. Don't shoot the messenger ... or the clerk on the
other side of the counter. It is important to understand that
even in the face of professional frustrations, the deputy clerk
you deal with is constrained by the aforementioned multi-
layered bureaucracy. Good relations are not just proper, but

prudent.

MOTION PRACTICE

The basic steps of how to proceed in any given case are largely
defined by statute, court rule, and local circumstances. The op-
portunity for instructive best practices tips usually arises in cases of
new laws or court rules that mandate a change in the process and
where an atforney must venture into legal practice areas outside of
the lawyer’s bailiwick. Below are a few examples.

Expungements

With clean slate legislation,” the opportunities for individuals to ap-
ply for their past convictions to be set aside have greatly increased.
Successful applications will be on the proper form, signed, include
a return mailing address as well as additional copies and a pre-
pared order, and be filed after the appropriate waiting period
after a qualifying conviction (which does not include a deferred
dismissal under HYTA, MCL 769.4a, or MCL 333.7411 or most
instances of operating a vehicle while intoxicated).

Attorneys must ensure that notice to the prosecuting official and the
Michigan attorney general, memorialized in a proof of service,
includes the date of the expungement hearing. Finally, the appli-
cant’s Michigan State Police (MSP) criminal history report, based
on submission of fingerprints and payment of MSP application fee,
should be secured so the attorney general will prepare an opinion
on the motion for the judge; substituting an MSP Internet Criminal
History Access Tool (ICHAT) report is not sufficient.

FIGCs and Investigations in the Friend of the Court

With the enactment of MCR 3.224, the new friend of the court
(FOC) alternative dispute resolution court rule, the process for is-
suing custody and parenting time orders has changed. Facilitative
information gathering conferences (FIGCs) typically result in a rec-
ommended order but if the case screens out for domestic violence
or neglect/abuse, the parties object, or the FOC does not employ
FIGCs, an investigation may be conducted which may result in a
recommendation and report without an order. Atforneys are best to
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remember that when there is just an investigation recommendation,
no objection should be filed.

Orders to Reduce Child Support in the Friend of the Court
Payor overpayment can arise when there is a delay between the ef-
fective date and entry date of a uniform child support order (UCSO)
for a lower support amount. Unless the attorney for the payor drafts
a UCSO to include language to address the overpayment (e.g.,
specifying a shortterm reduction of support for a specified duration
until the overpayment is extinguished) it will remain on the account,
causing confusion until a subsequent order is submitted by the at-
torney to address the overpayment.

Juvenile Waiver Cases

Actions to waive a youth into the adult criminal system require the
juvenile’s defense attorney to straddle two worlds. In phase Il hear-
ings under waiver statute MCL 712a.4, the attorney must under-
stand the six factors considered in determining if the best interests
of the juvenile and the public would be served by the waiver. Later
in the process, if the juvenile is convicted, the attorney must under-
stand the applicability of the sentencing guidelines including the
offense variables and their explication through the use notes. Later
still, should the juvenile be lodged in the jail, the attorney must be
familiar with what is required under the federal Juvenile Justice and
Delinquency Prevention Act, including sight-and-sound separation
of the youth from adult prisoners.

Family Division Jurisdiction and In re Seay

In cases where an adult is charged with a crime allegedly commit-
ted while a juvenile — these delayed allegations often involve crim-
inal sexual conduct — statute requires the case to be transferred
to the court’s family division. However, defense counsel should be
prepared if the defendant is beyond the personal jurisdiction age
limit of the family division; according to In re Seay,® the only juris-
diction that division has is conducting a waiver proceeding to send
the case back to the adult criminal system.

The Uniqueness of Probate Court

Criminal and civil work is dominated by a rather simple adversar-
ial model — there is a plaintiff and a defendant, and they are the
parties to the case. Attorneys who do not typically work in probate
court but may need to open a decedent’s estate, trust, conservator-
ship, or guardianship benefit from understanding that, in general,
this simple model does not apply.
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While the probate court sees lawsuits on occasion (e.g., when
brought by an aggrieved creditor), the vast majority of its actions
involve a petitioner, a respondent, and a potentially large group
of interested parties. Probate court matters are typically about a
status (e.g., an appointed or removed fiduciary or an admitted
will) and not about seeking damages, and involve others beyond
the respondent who need notice since they have an interest in the
status being sought.

Motion for Bond and Pretrial Services

Criminal defense attorneys often move for jailed clients awaiting
trial to be allowed to post a pretrial release bond. In counties
with pretrial services, it is typical that in such cases they will be
called upon to conduct a risk assessment and offer a report for
the judge’s review. A simple time-saving step in such a situation
is to ensure pretrial services receives a copy of the motion sooner
rather than later.

CONCLUSION

Trial courts are part of Michigan’s One Court of Justice, employ
some custom procedures for their operations, and are the venues in
which novel and disparate laws are applied. Best practice counsels
an attorney’s appreciation of these complex arrangements.

George M. Strander is court administrator for the 30th
Circuit Court in Lansing. A graduate of the University
of Michigan Law School, he serves on the State Bar of
Michigan Bar Journal Committee and Civil Procedure
and Courts Committee as well as the Governor’s Mental
Health Diversion Council.
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LIBRARIES & LEGAL RESEARCH

Researching food laws
and food safety

BY MICHELLE M. LaLONDE

What do produce, French-style cheeses, Coney dogs, and baby
formula have in common? The answer is all have been featured
in news stories this year about Michigan-based food producers or
restaurants that were the focus of food safety investigations, clo-
sures, and recalls by local, state, and federal authorities. '

According to estimates by the Centers for Disease Control and Pre-
vention, nearly 1 in 6 Americans suffers from foodborne illnesses
annually, with approximately 130,000 hospitalized and 3,000
dying from contaminated food products.? Knowing where to find
information about food-based disease outbreaks, product recalls,
and food laws is important not just for attorneys representing restau-
rants, food producers, or those injured by tainted food products,
but also for anyone interested in health matters.

STARTING YOUR RESEARCH

It is often best to start your research with official state and/or fed-
eral government websites to find regulations and statutes on food
law and safety. Among the most important Michigan laws are the
Michigan Food Law, passed in 2000 and substantially updated in
2015, and the 2012 Michigan Modified Food Code, an amend-
ed version of the federal Food & Drug Administration 2009 Food
Code.* Additionally, Michigan’s current food and dairy laws, re-
cent food code changes, and updated fact sheets are all available
on the Michigan Department of Agriculture and Rural Development
website.5 At the federal level, Title 21 of the Code of Federal Reg-
ulations and Title 21 of the United States Code deal with food and
drug regulations.® The United Nations’ Codex Alimentarius works
to develop international food standards, which may be most useful
for attorneys representing clients who import or export food items.”

RESEARCHING OUTBREAKS AND RECALLS

One way to get started is to use terms like “track food outbreak
Michigan 2022" in Google to find news stories on outbreaks and

related state and federal laws. Another good source is looking for
terms such as “food,” “restaurant,” or the specific food product type
within the same sentence as illness (/s illl) in Westlaw’s American
Law Reports or the news, law journals, and law review databases
in either LexisNexis or Westlaw.

Foodborne outbreak information and reports of specific incidents
can be researched on county, state, and federal government web-
sites. At the federal level, the Centers for Disease Control (CDC)
maintains several useful websites including the National Outbreak
Reporting System.® Among the most useful is the CDC List of Multi-
state Foodborne Outbreak Notices, which gives detailed informa-
tion on the types of illnesses, product brand names and refailers,
actions consumers can take, details about investigations, and states
affected by outbreaks.” The CDC also maintains an Active Investi-
gations of Multistate Foodborne Outbreaks website, which is up-
dated every Wednesday'® and includes a list of multiple food- and
water-based disease monitoring projects around the country on its
Surveillance and Data Systems page.'' For scientific investigations
info recent outbreaks, the CDC Morbidity and Mortality Weekly
Reports on Foodborne lliness and Outbreaks is a good resource for
papers from public health experts.'2

After investigating outbreaks and determining that specific food
products have harmed people, the U.S. Food and Drug Admin-
istration (FDA) or Department of Agriculture’s Food Safety and
Inspection Service take action, generally in the form of mandato-
ry or voluntary product recalls or product withdrawals.'® Current
information is found on the FDA Recalls, Market Withdrawals,
and Safety Alerts and the USDA Recalls and Public Health Alerts
websites. For attorneys working with food producers, the FDA
Industry Guidance for Recalls provides information on recalls,
relevant Code of Federal Regulations sections, definitions, and
model press releases. '



In Michigan, the Department of Agriculture and Rural Develop-
ment Foodborne lliness, Food Security, and Recalls website allows
individuals to submit requests for investigation and learn about
active food recalls statewide.'® Consumers can also report illness-
es through many Michigan counties’ health department websites;
some also have links to state and CDC websites for additional
reporting.”

PREPARING SAFE FOODS FOR SALE

In addition to the Michigan and federal food laws previously men-
tioned, there are additional authorities to consult regarding the safe
preparation of food for sale.’® Much of this regulation is done at
the local level in municipal ordinances, and many of these local
codes and ordinances on food service operations are available on
Municode’s Michigan page listed A-Z by municipality.'” The Michi-
gan Restaurant and Lodging Association MichiganFoodSafety.com
website has information on safe food handling techniques and
relevant laws for businesses and the public.?° Finally, individuals
preparing food in home kitchens for sale can refer to the Michigan
Cottage Food Law, which provides guidance for production facil-
ities and preparation methods that should keep customers safe.?’

CONCLUSION

Legal professionals who need to research food safety laws, product
recalls, or submit reports of harm to individuals have a variety of
very good, free resources to use as a starting point. It may be most
helpful to work with local, state, and federal websites to research a
case to make a more accurate determination if a local foodborne
illness might be statewide or national in scope.

Michelle M. LaLonde is interim director of the Arthur
Neef Law Library at Wayne State University. She re-
ceived her J.D. and LL.M. degrees at Thomas M. Cool-
ey Law School and her master’s degree in information
and library science from Wayne State University. She is
a member of the State Bar of Michigan and the Eastern
District of Michigan Federal Bar.
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PRACTICING WELLNESS

Examine your devotion
to the practice of law

BY THOMAS GRDEN

My father was a prosecutor for the entirety of his legal career, a
span of more than 30 years. | wish | could say he rode off into
the sunset of retirement with his law career nothing but a distant
memory. Alas, he passed away from a heart attack on Nov. 18,
2020, at the relatively young age of 60. | can't tell you how much
longer he planned to work, but | do know that had he wanted to
retire, he could have.

The months leading up to his death were tense. As I'm sure some
prosecutors can attest, election season brings with it stress and un-
certainty: what happens if the boss loses? Every four years, it was
the same old song and dance; those around him knew his worries
were misplaced, but he took nothing for granted even after watch-
ing four different prosecutors come and go. It isn't fair to blame his
loss entirely on the dynamics of his profession — pandemic fatigue
and family history certainly played a role — but at the same time, it
would take a special kind of willful ignorance to ascribe the timing
to coincidence.

At this point you may be thinking, “So what? Go tell it to your thera-
pist. Leave the wellness column to the experts. Where's the wellness
advice?” You might even be channeling noted 2 1st century philoso-
pher Chris Rock: “He ain't talkin’ about me.”!

Thoughts of retirement, aging, and death are uncomfortable and
much more easily pushed aside than pondered. Yet, the idea of
lawyers overworking themselves dates back to ancient Rome, with
Seneca lamenting the lawyers chasing earthly accolades, accumu-
lating more wealth than they needed, and arguing on behalf of cli-
ents who didn’t care about them, stating, “For what will you leave
behind you that you can imagine yourself reluctant to leave? Your
clients? But none of these men courts you for yourself; they merely

court something from you.”?

No, there won't be much concrete advice offered this time around.
Instead, hear this plea to contemplate how your hours are spent
and whether it might be judicious to reallocate them elsewhere. To
be clear, this is not meant o excoriate attorneys with a passion for
law that carries them strong into their golden years or push sea-
soned aftorneys toward retirement. On the contrary, it's an appeal
to attorneys young and old to examine where health falls on their
list of career priorities.

With the average American lifespan rising from 70 in 1970 to
78 in 20203, law careers are longer than ever before. No less
than the Michigan Supreme Court has acknowledged the need
for lawyers to envision the near future of their practice by issuing
Administrative Order No. 2020-15, which amends MCR 9.119
effective Sept. 1, 2023, to require an interim administrator as part
of the annual licensing statement. This reflects the unfortunate re-
ality that the number of atforneys who work until they are physi-
cally incapacitated is rising. While some may experience financial
constraints that leave them with no choice, others reach this point
through pursuit of wealth, prestige, or the inextricable entangle-
ment of identity and profession (which | suspect is most common.)
Consider how you would answer if a stranger asked you what
you're good at. I'm willing to bet that for many of you, “I'm a good
lawyer” was your immediate answer. Regardless of the reason,
those who willfully choose to overwork themselves are trading their
health for whatever benefits they believe they derive.

We know the foll the legal profession takes on lawyer health and
wellness thanks to the 2022 ABA Profile of the Legal Profession.
In it, 30% of respondents reported hazardous drinking, 58% re-
ported moderate to severe stress, 19% reported moderate or se-
vere anxiety, and 17% reported moderate or severe depression.
Just as alarming are the responses regarding the legal culture and

"Practicing Wellness” is a regular column of the Michigan Bar Journal presented by the State Bar of Michigan Lawyers and Judges Assistance Program. If you'd
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time management. When asked to characterize their work weeks,
51% responded they often work long hours, 17% indicated their
job does not allow them to spend adequate time with their families,
19% do not make time for themselves, 28% do not take adequate
breaks during the workday, and a whopping 56% of respondents
indicated they feel pressure not to take vacation time.*

Despite those sobering statistics, the impulse to risk health and
well-being past the point of what is reasonable is understandably
strong. Earning a law license is a monomaniacal effort (or so I've
been told) that requires a prominent internal drive. It's a daunting
task, then, to decelerate after maintaining that momentum for so
long. As former French President Charles De Gaulle noted, “It isn't
easy for a man to force himself into a discipline of idleness, but
it is essential.”> The process requires effort, whether it be creat-
ing a more distinct boundary between work and home, allowing
a practice to shrink, or fully committing to retirement. As Seneca
wrote, “Reflect how many hazards you have ventured for the sake
of money, and how much toil you have undertaken for a title! You
must dare something to gain leisure, also.”®

Austrian psychiatrist Victor Frankl famously listed love and purpose-
ful work as two of his three pillars of meaning,” and few occu-
pations are as purposeful as practicing law. Not coincidentally,
the third pillar is suffering. If you've concluded that you find more
meaning in your suffering than in your practice, it may be time to
evaluate where your health falls in your overall hierarchy.
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Whether you're a big law attorney whose identity is interwoven
with being a lawyer, a solo practitioner accepting every case out
of fear it might be the last, a public servant diligently donating
extra hours to Uncle Sam, or a general practitioner who's realized
their reason for continuing to practice law is not the same as their
reason for entering the field, when you're ready to make changes
to improve your overall well-being, the Lawyers and Judges Assistance
Program exists to offer resources, guidance, and support.

Thomas Grden is a clinical case manager with
the State Bar of Michigan Lawyers and Judges

Assistance Program.
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LAW PRACTICE SOLUTIONS

How to collect, preserve, and produce
text messages from mobile devices

BY BRETT BURNEY

It's a mobile world, and we're just living (and practicing) in it.

Most assuredly, you use a mobile device of some kind (phone,
tablet, smart watch, etc.) and, even more assuredly, your clients
use mobile devices in every part of their lives. Mobile devices are
becoming more prominent and vital to how we all communicate
and interact with the world.

When it comes to gefting business done, it's estimated that be-
tween 80 and 90% of workers in the U.S. use text messaging for
business purposes.' If people are using mobile devices to commu-
nicate, that means lawyers have to get information from those de-
vices to find out what people were saying. Adding to the complex-
ity, many people don't like o separate their digital lives between a
personal mobile device and a work-issued device; many compa-
nies adopt either a bring-your-own device (BYOD) or company
owned but personally enabled (COPE) policy, allowing employees
to blur the lines between personal and business use.

And to add another layer of complexity, collecting information from
mobile devices is not limited to corporate civil litigation. Since mobile
devices are used in all aspects of our lives, mobile information is
sought in all kinds of cases from criminal issues to domestic complaints
to construction litigation.

The U.S. Supreme Court in Riley v. California addressed the issue of
collecting information from a mobile device after police officers seized
a man'’s phone during a traffic stop and charged him with a crime
based on texts and photographs found on the phone.? In a unanimous
ruling, the Court held that the warrantless search and seizure of digital
contents of a cell phone during an arrest is unconstitutional, writing:

First, a cell phone collects in one place many distinct types
of information that reveal much more in combination than any
isolated record. Second, the phone's capacity allows even
just one type of information to convey far more than previously
possible. Third, data on the phone can date back for years.
... Finally, there is an element of pervasiveness that character-
izes cell phones ... it is no exaggeration to say that many of
the more than 90% of American adults who own a cell
phone keep on their person a digital record of nearly every
aspect of their lives — from the mundane to the intimate.?

If you haven't had to collect information from a mobile device yet,
you will. It's only a matter of time. The prevalence of mobile devices
in our society today cannot be ignored and it's just going to continue
to grow.

DIY METHODS FOR COLLECTING TEXT MESSAGES

There are a couple simple, do-it-yourself options for collecting text
messages from mobile devices. The biggest consideration with these
methods is whether they are adequate for properly preserving text
messages in a litigation matter or admittance into court.

On the most basic end of the spectrum, individuals can take screen-
shots of text messages which can then be stitched together to create
a full conversation. Simply pull up the text message conversation,
take a screenshot, scroll up through the text message, take another
screenshot, and so on and so forth until the entire conversation is
preserved as screenshots. The client can send you all the pictures
or use an app such as Stitch It (iPhone and Android)* or Picsew
(iPhone)’ to paste the photos together so it looks like one continu-
ous text conversation one would see on the phone itself.

Law Practice Solutions is a regular column from the State Bar of Michigan Practice Management Resource Center [PMRC) featuring articles on practice, technology,
and risk management for lawyers and sfaff. For more resources, visit the PMRC website at www.michbar.org/pmrc/content or call our Helpline at (800) 3419715
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There are also software applications that allow users to copy text
messages from a mobile device to a computer. For iPhones, the iMaz-
ing software ($49.99 for a single license)® lets users plug an iPhone
into their computer via a USB cable. iMazing imports the text messages
from the iPhone onto the computer in a format that looks very similar to
what a text conversation looks like on an iPhone. The software can also
export conversations as text files or PDFs.

If people are using mobile devices
to communicate, that means
lawyers have to get information
from those devices to find out
what people were saying.

For Android devices, a mobile app from the Google Play store called
SMS Backup and Restore made by SyncTech’ creates a backup file
of text messages on the Android device that can be shared with oth-
ers. The backup file is in XML format, which means you'll need help
from someone to parse through the file. The SyncTech website also
has an online viewer users can access.

If you allow your client to collect text messages using these options,
be sure they document the date and time when they created the
screenshots or backups so you can authenticate the files later. You
should also document the model of the mobile device and the version
of the operating system it's running.

FORENSIC IMAGES: THE MOST COMPREHENSIVE
METHOD FOR COLLECTING TEXT MESSAGES

If you need the most comprehensive method for collecting and pre-
serving text messages, find a professional forensics examiner. The
forensics examiner will need the phone to create a full backup of
the device, using specific tools and software fo create an “image”
of the data from the phone. Once that's complete, you can work
with the examiner to determine what information you need exported
from that image, including text messages. These professionals are
usually skilled in providing affidavits or other expert testimony
regarding the soundness of the collection efforts.
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Examples of tools that forensics professionals use to copy data from
a mobile device include EnCase from OpenText, Forensic ToolKit
from AccessData, and X-Ways Forensic.® Arguably the leading tool
for mobile device forensics is the Universal Forensic Extraction Device
Touch by Cellebrite.” Cellebrite has the advantage of working with
many different cell phone manufacturers and models since they con-
struct the data transfer devices cellular carrier technicians use to move
your information when you upgrade your phone.

CONCLUSION

Whichever method you choose, be sure to weigh the risks and
costs associated with each. Taking screenshots is an inexpensive
DIY method, but the client may need to testify as to when and how
they created those screenshots. Engaging a forensic professional to
create an “image” of a mobile device is the most expensive method,
but it is also the most comprehensive collection and can be backed
up by the testimony of a third-party expert.

Brett Burney helps law firms and corporate legal departments
successfully navigate their e-discovery challenges. He teaches
lawyers how to integrate Macs and iOS devices in their prac-
tice and coauthored the ABA-published book Macs in Law:
The Definitive Guide for the Mac-Curious, Windows-Using
Attorney. Burney was chair of the 2015 ABA TECHSHOW
planning board and regularly speaks to lawyers and legal groups
around the country on technology-related topics. Visit his Apps
in Law blog at www.appsinlaw.com or contact him at burney@
burneyconsultants.com.
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ETHICAL PERSPECTIVE

The ethics in publicity

BY ROBINJIT EAGLESON

If you think about it, lawyers are storytellers by nature. We must
find the truest story that advocates for the client. At times, that story
can inextricably intertwine with the lawyer’s professional life.

But what happens when the lawyer wants to change or add paths
to their own story by capitalizing on the stories they have come
across? What happens when the lawyer wants to become a writer,
whether in print or digitally?2 What happens when the lawyer
wishes to participate in a documentary, podcast, TV series, or
movie? The inevitable questions that come to light are what the
lawyer may write and share with the public and what falls under
the attorney-client privilege.

Lawyers' have fallen into the trap of violating a former client’s con-
fidences while trying to branch out as a professional writer, consul-
tant, or participant in a docuseries. One example is that of an llli-
nois lawyer suspended after a judge found that he could not
violate a former client’s confidences by revealing what happened
to a missing woman.? The lawyer argued that he would not be vio-
lating attorney-client privilege because his former client lied about
him, claimed ineffective assistance of counsel, and would not harm
or disadvantage his client since the client would not get out of jail
for convictions on other crimes. The former client’s public defender
argued that the lawyer's revelation may harm his bid for a new
trial. Another example is an Indiana lawyer disbarred after writing
a book for his own monetary gain about a former client that re-
vealed information that fell under attorney-client privilege.® A third
example is that of an Arizona lawyer disbarred after writing a tell-
all book without receiving prior permission from a former client.

Lawyers receive calls from the media or publishers wanting to
know their client’s side of the story. The argument is that the public
has a right to know when, in reality, it is the public demanding to

know without any right to the information the lawyer possesses.
Revealing information without the proper releases may subject Bar
members to discipline; therefore, it is important to understand the
various restrictions contained in the Rules of Professional Conduct.
It is also important to remember that “the privilege of practicing
law has required lawyers to hold inviolate information about a cli-
ent or a client’s representation beyond that which is protected by
the attorney-client privilege.”

Because storytelling, and
visual storytelling, was put
in the hands of everybody,

and we have all now become
storytellers.

— LEVAR BURTON

There are those who argue that all persons have the freedom of
speech under the First Amendment of the U.S. Constitution and that
the First Amendment and associated freedoms of the press dictate
that the government and/or ethical rules cannot prevent the media
from covering cases or giving airtime to attorneys. However, courts
can place some limits on media coverage of a trial. Further, law-
yers have been subject to limitations on their speech, and the U.S.
Supreme Court has upheld state ethical limitations on what lawyers
may say publicly regarding a pending or anticipated proceeding.¢
The biggest concern here is the lawyer inadvertently (or intention-
ally) divulging client confidences in return for profit and possibly
revealing strategies in the middle of a case.

"Ethical Perspective” is a regular column providing the drafter’s opinion regarding the application of the Michigan Rules of Professional Conduct. It is not legal
advice. To contribufe an arficle, please contact SBM Ethics at ethics@michbar.org.



In a review of Michigan’s limitations, let's begin with Michigan Rule
of Professional Conduct (MRPC) 1.6(b), which states that “[e]xcept
when permitted under paragraph (c), a lawyer shall not knowingly:
(1) reveal a confidence or secret of a client; (2) use a confidence or
secret of a client to the disadvantage of the client; or (3) use a con-
fidence or secret of a client for the advantage of the lawyer or of
a third person, unless the client consents after full disclosure.”
None of the exceptions in MRPC 1.6(c) would authorize a lawyer's
use of client information that falls under the MRPC 1.6 provisions in
a book or interview.

The next provision we need to look at is MRPC 3.6.7¢ MRPC 3.6(a)
states that “[a] lawyer who is participating or has participated in
the investigation or litigation of a matter shall not make an extraju-
dicial statement that the lawyer knows or reasonably should know
will be disseminated by means of public communication and will
have a substantial likelihood of materially prejudicing an adjudica-
tive proceeding in the matter.” Further, MRPC 3.6(b) provides that
“a lawyer who is participating or has participated in the investiga-
tion or litigation of a matter may state without elaboration” certain
details as stated within the rule (emphasis added).

MRPC 3.6 prohibits certain statements from being made and pub-
licly disseminated to preserve “the right to a fair trial” and “sets
forth a basic general prohibition against a lawyer making state-
ments that the lawyer knows or should know will have a substantial
likelihood of materially prejudicing an adjudicative proceeding.”?
Further, “the rule applies only to lawyers who are, or who have
been, involved in the investigation or litigation of a case, and their
associates”'® (emphasis added). It should be noted that a provision
regarding statements made by prosecutors is covered under MRPC
3.8(e), which provides that a prosecutor must “exercise reasonable
care to prevent investigators, law enforcement personnel, employ-
ees, or other persons assisting or associated with the prosecutor in
a criminal case from making an extrajudicial statement that the
prosecutor would be prohibited from making under Rule 3.6.”

Further, MRPC 1.8(d) states that “[p]rior to the conclusion of repre-
sentation of a client, a lawyer shall not make or negotiate an
agreement giving the lawyer literary or media rights to a portrayal
or account based in substantial part on information relating to the
representation.” While Rule 1.8(d) does not prevent a lawyer from
negotiating media rights once the representation is concluded,
lawyers need to be aware and concerned about violating Rule 1.6
on confidentiality during those media negotiations.
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For example, in Pike v. State of Tennessee, the petitioner asserted
that a conflict of interest existed due to the petitioner releasing media
rights to their lead and co-counsel regarding her story."" Lead coun-
sel spoke with the petitioner’s family regarding authoring a book
about the petitioner’s life and criminal prosecution. The petitioner
was found guilty and sentenced to death but prior to her appeal, she
signed a release giving her attorney permission fo retell her story but
was “limited to information which is public information, e.g., evi-
dence at trial and in my court file, and their own personal experi-
ences while working on (the Petitioner’s) behalf.”? It also acknowl-
edged that the atforneys may “eventually gain a pecuniary benefit
from the retelling” of the story.”®

The court found that per Rule 1.8(a) of the Tennessee Rules of Profes-
sional Conduct, a |owyer must not enter into a transaction or interest
that may negatively affect a client “unless there is full disclosure, the
client is given the opportunity to seek independent counsel, and
the agreement is in writing and signed.”'* Further, the court found
that “[g]lenerally an agreement by which a lawyer acquires literary
or media rights concerning the conduct of the representation creates
a conflict of interest between the attorney and the client”'® [emphasis
added). It should be noted that the court further found that the client
must also prove “that the conflict of inferest adversely affected his
counsel’s performance.”'

Discussing or writing about a past client is not just about the right
of publicity. If a lawyer is discussing or writing about a matter that
can still be appealed, where a new trial may be requested, where
new evidence could be found, or where attorney-client privilege
may be included, written consent from the client is critical. Even if
those time frames have passed, attorneys have a duty to former
clients to maintain confidences. “Loyalty is an essential element in
the lawyer’s relationship to a client”!” and does not end when the
representation ends. It continues even after death.'® “When trans-
mitting a communication that contains confidential and/or privi-
leged information relating to the representation of a client, the
lawyer should take reasonable measures and act competently
so that ... client information will not be revealed to unintended

"o

third parties.

Lawyers may argue, as we routinely do, that we should be able to
write a book or provide an interview with only generally known in-
formation.?® However, this can be a slippery slope. Even with the
best intentions, lawyers may let slip knowledge that is not generally



46 MICHIGAN BARJOURNAL | DECEMBER 2022

known such as a meeting with an unknown associate or the loca-
tion of certain documents.

We can't know when a highly publicized case will come through
our door or which cases will grab the media’s attention. Preparing
to handle reporters or publishers in an ethical and professional
manner will lead to a trusted relationship with clients. Lawyers must be
cautious of getting involved with the media for the sake of publicity.
The primary duties are fo the client and the justice system. If a lawyer
decides he or she wants to explore a career path as a storyteller, they
must recognize that the Michigan Rules of Professional Conduct limit
how the lawyer can proceed.

Robinjit K. Eagleson is ethics counsel at the State Bar
of Michigan. She is also a member of the State Bar of
Michigan and staffs the Professional Ethics Committee
and the Judicial Ethics Committee.
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DUTY TO REPORT AN ATTORNEY’S
CRIMINAL CONVICTION

All Michigan attorneys are reminded of the reporting requirements

of MCR.9120(A) when a lawyer is convicted of a crime

WHAT TO REPORT:

A lawyer's conviction of any crime,
including misdemeanors. A conviction
occurs upon the refurn of a verdict of
guilty or upon the acceptance of a plea
of guilty or no confest.

WHO MUST REPORT:

Notice must be given by all of the
following:
1. The lawyer who was convicted;

WHERE TO REPORT:

Written notice of a lawyer’s conviction
must be given to both:

Grievance Administrator

Attorney Grievance Commission

PNC Center

755 W. Big Beaver Road, Suite 2100
Troy, MI 48084

Attorney Discipline Board
333 W. Fort St., Suite 1700

2. The defense attorney who represented
the lawyer; and
3. The prosecutor or other authority

WHEN TO REPORT:

Notice must be given by the lawyer,
defense afforney, and prosecutor within

Detroit, Ml 48226

14 days dfter the conviction.

MONEY JUDGMENT
INTEREST RATE

MCL 600.6013 governs how to calculate the interest on a money judgment
in a Michigan state court. Interest is calculated at six-month intervals in
January and July of each year from when the complaint was filed as is
compounded annually.

For a complaint filed after Dec. 31, 1986, the rate as of July 1, 2022, is
3.458%. This rate includes the statutory 1%.

A different rule applies for a complaint filed after June 30, 2002, that is based on a
written instrument with its own specific interest rate. The rate is the lesser of:

13% per year, compounded annually; or

The specified rate, if it is fixed — or if it is variable, the variable rate when the complaint
was filed if that rate was legal.

For past rates, see courts.michigan.gov/publications/interest-rates-for-money-judgments.

As the application of MCL 600.6013 varies depending on the circumstances, you
should review the statute carefully.

Premises
Liability
Lawyer
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Offering you over 30 years of
premises liability experience.
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was injured on a dangerous or
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Office Building
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Common area

Business

Parking Lot

Premises liability law is constantly
changing. What may be a cause
of action today may not be one
tomorrow.

Your client deserves a skilled
litigator. At HIRSCH, GAUGIER &
KHAN we regularly work on referred
cases throughout Michigan. We
have a long history of successfully
handling difficult and complex
premises liability cases.

Referral Fees are
Confirmed in Writing

HIRSCH, GAUGIER & KHAN

(248) 355-0000

Jon@hirschinjurylaw.com

www.hirschinjurylaw.com
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ORDERS OF DISCIPLINE & DISABILITY

AUTOMATIC INTERIM
SUSPENSION

Amanda Ann-Carmen Andrews, P75823,
Port Clinton, Ohio, effective Sept. 6, 2022.

On Sept. 6, 2022, the respondent was con-
victed by guilty verdict of three separate
felonies: Menacing by stalking, a felony, in
violation of ORC 2903.11; nonsupport of
dependents, a felony, in violation of ORC
2912.21(A)(2); and nonsupport of depen-
dents, a felony, in violation of ORC
2912.21(A)(2) in a matter titled State of
Ohio v. Amanda Ann-Carmen Andrews,
Common Pleas Court of Ottawa County,
Ohio, Case No. 2021-CR-1-243A. In accor-
dance with MCR 9.120(B)(1), the respon-
dent's license to practice law in Michigan

was automatically suspended on the date
of her felony convictions.

Upon the filing of a certified judgment of
conviction, this matter will be assigned to a
hearing panel for further proceedings. The
interim suspension will remain in effect until
the effective date of an order filed by a
hearing panel.

DISBARMENT AND RESTITUTION
Scott E. Combs, P37554, Plymouth, by the
Attorney Discipline Board Tri-County Hear-
ing Panel #14. Disbarment effective Sept.
29, 20211

After proceedings conducted pursuant to
MCR 9.115, the panel found that the respondent

committed professional misconduct during
his representation of a client in a wrongful
discharge from employment claim.

The panel specifically found that the re-
spondent failed to keep his client reason-
ably informed about the status of his matter
and comply properly with reasonable re-
quests for information including, but not
limited to, notifying his client promptly as to
the status of settlement proceeds in viola-
tion of MRPC 1.4(a); failed to explain a
matter fo his client to the extent reasonably
necessary fo permit the client to make in-
formed decisions regarding the representa-
tion in violation of MRPC 1.4(b); after hav-
ing modified his fee agreement to accept as
his attorney fee for the employment matter

WHEN YOUR CLIENT CAN'T AFFORD TO LOSE

The Barone Defense Firm is
now accepting referrals for the
defense of White-Collar Criminal
cases in all Federal Courts.

Heath Care Fraud | Financial Fraud

Complex Financial Crimes | RICO

EXEMPLARY TRIALS OF NOTE

e United States v. Tocco et al, 2006—RICO prosecution of
17 members and associates of the Detroit La Cosa Nostra
(LCN). Case involved utilization of extensive electronic

surveillance.

* United States v. Zerilli, 2002 —prosecution of the number

-

Keith Corbett

Former Chief, Organized Crime Strike Force
United States Attorney’s Office

two ranking member of the Detroit LCN.

SIGNIFICANT ACCOMPLISHMENTS

¢ |etters of Commendation, Director of the Federal Bureau of
Investigation: 2004, 2002, 1999, 1986, 1982.
* United States Department of Justice Directors Award 1999.




the amount his client decided was fair, the
respondent charged and/or collected a
clearly excessive fee in violation of MRPC
1.5(a); after having modified his fee agree-
ment to accept as his attorney fee for the
employment matter the amount his client
decided was fair and upon keeping the en-
tire $3,600 settlement check for himself,
the respondent failed to communicate the
basis or rate of his fee to his client in viola-
tion of MRPC 1.5(b); failed to promptly de-
liver funds that his client was entitled to re-
ceive in violation of MRPC 1.15(b)(3); failed
to promptly render a full accounting to his
client of the funds in his possession in viola-
tion of MRPC 1.15(b)(3); when two or more
persons, one of whom was the respondent
and the other of whom was his client,
claimed an interest in all or part of the June
29, 2017, settlement check in the amount of
$3,600, the respondent failed to keep it
separate in trust until the dispute was re-
solved in violation of MRPC 1.15(c); failed
to safeguard and hold property (funds) of a
client in connection with the representation
separate from the lawyer’s own property in
violation of MRPC 1.15(d); and engaged in
conduct that involved deceit or misrepre-
sentation where such conduct reflected ad-
versely on the lawyer’s honesty, trustworthi-
ness, or fitness as a lawyer in violation of
MRPC 8.4(b). Respondent was also found
to have violated MCR 9.104(1)-(3); and
MRPC 8.4(c).

The panel ordered that the respondent be
disbarred from the practice of law and pay
restitution in the total amount of $3,100.

The respondent filed a timely petition for
review. After proceedings conducted in ac-
cordance with MCR 9.118, the board is-
sued an order on March 11, 2022, affirm-
ing in part and reversing in part the hearing
panel’s findings of misconduct? and affirm-
ing the order of disbarment and restitution.
On April 8, 2022, the respondent filed a
timely application for leave to appeal with
the Michigan Supreme Court pursuant to
MCR 9.122. On Sept. 27, 2022, the Court
issued an order denying the respondent’s
application for leave to appeal. Costs were
assessed in the total amount of $3,616.84.

1. The respondent has been continuously suspended from
the pracfice of law in Michigan since Oct. 14, 2020. Please
see Notice of Suspension and Restitution issued Dec. 8,
2021, in Grievance Administrator v Scott E. Combs, Case
No. 15 154 GA.

2. The board's order reversed the panel’s finding that re-
spondent violated MRPC 1.5(a) and (b).

SUSPENSION AND RESTITUTION
(BY CONSENT)

Phillip D. Comorski, P46413, Detroit, by
the Attorney Discipline Board Tri-County
Hearing Panel #9. Suspension, 90 days,
effective Oct. 13, 2022.

The respondent and the grievance adminis-
trator filed a Stipulation for Consent Order
Discipline in accordance with MCR 9.115(F)
(5) which was approved by the Atftorney
Grievance Commission and accepted by the
hearing panel. The stipulation contained the
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respondent’s admissions that he committed
professional misconduct in his representation
of a client after he was retained and paid
$15,000 to file a motion for relief from judg-
ment and any other available post-conviction
relief, including a federal habeas petition, on
his client’s behalf; that he failed to timely file
the motion for relief from judgment on his
client's behalf and eventually stopped com-
municating with his client or updating him
on the status of his case; and failed to advise
him of the final outcome of his matter. The
client utilized the prison law library to check
the status of his case and discovered that his
federal habeas petition had been denied
and that the respondent had filed an appeal
on his behalf without his approval.

Based upon the respondent’s admissions
as set forth in the parties’ stipulation, the
panel found that the respondent failed to

further information, contact:

ATTORNEY DISCIPLINE DEFENSE

Experienced attorney (46 yrs) who handles criminal and civil cases, trial and
appeal, is available for representation in defending attorneys in discipline
proceedings. | can represent you in answering requests for investigations,
grievances, and at hearings. | am also available for appeals, reinstatement
petitions, and general consultation. References are available upon request. For

LAW OFFICES OF THOMAS M. LOEB
24725 W. 12 Mile Rd., Ste. 110 * Southfield, Ml 48034
(248) 851-2020  Fax (248) 851-2525
e-mail: tmloeb@mich.com

http://www.loebslaw.com/

Reputation matters

Grievance Defense for Lawyers.
Ethics Advice for Law Firms.

Donald Campbell

donald.campbell@ceflawyers.com

CE

ceflawyers.com

COLLINS EINHORN

Collins Einhorn Farell pc

James Hunter

james.hunter@ceflawyers.com
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ORDERS OF DISCIPLINE & DISABILITY (CONTINUED)

competently represent his client in viola-
tion of MRPC 1.1(a); failed to seek the lawful
objectives of the client in violation of MRPC
1.2(a); failed to act with diligence and
promptness in representing a client in viola-
tion of MRPC 1.3; failed to keep the client
informed of the status of the matter and com-
ply promptly with reasonable requests for
information in violation of MRPC 1.4(a);
failed to explain a matter to the extent rea-
sonably necessary to permit the client to
make informed decisions regarding the rep-
resentation in violation of MRPC 1.4(b); and
engaged in conduct that involved dishon-
esty, fraud, deceit, or misrepresentation
where such conduct reflected adversely on
the lawyer’s honesty, trustworthiness, or fit-
ness in violation of MRPC 8.4(b). The panel
also found that the respondent violated
MCR 9.104(1)-(3).

In accordance with the stipulation of the
parties, the hearing panel ordered that the

respondent’s license to practice law in
Michigan be suspended for 90 days and
that he pay restitution in the total amount of
$7000. Costs were assessed in the amount
of $926.63.

SUSPENSION (BY CONSENT)
David R. Fantera, P40305, Brighton, by the
Attorney Discipline Board Genesee County
Hearing Panel #1. Suspension, 30 days,
effective Nov. 30, 2022.

The respondent and the grievance adminis-
trator filed a Stipulation for Consent Order
Discipline in accordance with MCR 9.115(F)
(5) which was approved by the Attorney
Grievance Commission and accepted by the
hearing panel. The stipulation contained the
respondent’s admissions that he committed
professional misconduct by improperly us-
ing his IOLTA as a business account into
which he deposited and maintained earned

TODD A. McCONAGHY

Derense/Abvocacy oF GRIEVANCE &
St1aTE BAR RELATED MIATTERS

» Shareholder — Sullivan, Ward, Patton, Gleeson & Felty, P.C.
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funds and by doing so, he effectively
shielded those funds from federal and state
tax authorities and/or other creditors to
whom he owed payment.

Based upon the respondent’s admissions as
set forth in the parties’ stipulation, the panel
found that the respondent held funds other
than client or third-person funds in an IOLTA
in violation of MRPC 1.15(b)(3); failed to
hold property of his clients or third persons
separate from his own in violation of MRPC
1.15(d); and deposited his own funds into
an IOLTA in an amount more than reason-
ably necessary to pay financial institution
service charges or fees in violation of
MRPC 1.15(f). The panel also found that the
respondent violated MCR 9.104(2) and
MRPC 8.4(a).

In accordance with the stipulation of the
parties, the hearing panel ordered that the
respondent’s license to practice law in
Michigan be suspended for 30 days effec-
tive Nov. 30, 2022, as agreed to by the
parties. Costs were assessed in the amount
of $800.66.

DISBARMENT AND RESTITUTION
James M. Harris, P24939, Chicago, lllinois,
by the Attorney Discipline Board Tri-County
Hearing Panel #13. Disbarment, effective

Oct. 26, 2022.

After proceedings conducted pursuant to
MCR 9.115, the panel found by default that
the respondent committed professional mis-
conduct as charged in a two-count formal
complaint. As alleged in Count 1, the panel
found that the respondent had been unau-
thorized to practice law before the United
States Patent and Trademark Office (USPTO)
since 1990, yet knowingly and wrongfully
failed to disclose that fact to his client when
he was engaged to apply for a patent at
the USPTO. After the USPTO rejected the
patent application, the respondent’s client
demanded that the respondent return the
fee paid to him. The respondent refused;



instead, he refiled the patent application and
listed his client as the filing party in pro per.
The respondent's client never procured the
patent or received a refund from respondent.
As alleged in Count 2, the panel found that
the respondent failed to answer a grievance
administrator’s request for investigation.

Based on the respondent’s default, the panel
found that as to Count 1, the respondent
handled a legal matter the lawyer was not
competent to handle in violation of MRPC
1.1(a); neglected a client's legal matter in vio-
lation of MRPC 1.1(c); failed to act with rea-
sonable diligence and promptness in repre-
senting a client in violation of MRPC 1.3;
failed to keep a client reasonably informed
about the status of a matter and failed to com-
ply promptly with reasonable requests for in-
formation in violation of MRPC 1.4(a); failed
to take reasonable steps to protect a client's
interests upon fermination of representation
including a failure to refund any advance
payment of fee that has not been earned in
violation of MRPC 1.16(d); failed to give can-
did advice fo a client in violation of MRPC
2.1; engaged in the unauthorized practice of
law before the USPTO in violation of MRPC
5.5(a); created an unjustified expectation
about the results the lawyer can achieve in
violation of MRPC 7.1(b); and engaged in
conduct involving dishonesty, fraud, deceit,
misrepresentation, or violation of the criminal

law in violation of MRPC 8.4(b).

As to Count 2, the panel found that the
respondent failed to knowingly answer a
request for investigation or demand for infor-
mation in conformity with MCR 9.113(A)-(B)
(2) in violation of MCR 9.104(7) and MRPC
8.1(0)(2) and engaged in conduct that vio-
lated the Michigan Rules of Professional
Conduct in violation of MCR 9.104(4).

The respondent was also found to have
violated MCR 9.104(1)-(3) and MRPC
8.4(c) as charged in both counts of the
formal complaint.

The panel ordered that the respondent be dis-
barred from the practice of law and pay res-
titution in the total amount of $9,695. Costs
were assessed in the amount of $1,727.81.

SUSPENSION AND RESTITUTION
Samuel P. Henkel, P70586, Grand Rapids,
by the Attorney Discipline Board Kent
County Hearing Panel #1. Suspension, 270
days, effective Oct. 1, 2022.

After proceedings conducted pursuant to
MCR 9.115, the panel found that the re-
spondent committed professional miscon-
duct in his representation of a client in a
custody and parenting time matter. The
panel found that once the respondent re-
ceived the advance retainer fee, he ceased
communication with his client despite his
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client’s multiple attempts to communicate
with him regarding the status of his matter.
It was additionally found that the respon-
dent made false representations in his an-
swer to the request for investigation and
follow-up communications with the Attor-
ney Grievance Commission and failed to
refund unearned fees.
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ORDERS OF DISCIPLINE & DISABILITY (CONTINUED)

Based on the testimony and evidence pre-
sented at the hearing, the hearing panel
found that the respondent neglected a legal
matter entrusted to the lawyer in violation of
MRPC 1.1(c); failed to act with reasonable
diligence and promptness in violation of
MRPC 1.3; failed to keep a client reason-
ably informed about the status of a matter
and comply promptly with reasonable re-
quests for information in violation of MRPC
1.4(a); upon termination of representation,
failed to refund any advanced payment of
fee that had not been earned in violation of
MRPC 1.16(d); knowingly made a false
statement of material fact in connection with
a disciplinary matter in violation of MRPC
8.1(a)(1); failed to disclose a fact necessary
to correct a misapprehension known by the
person to have arisen in a disciplinary mat-
ter in violation of MRPC 8.1(a)(2); knowingly

Clark Hill

Attorney Discipline Defense
& Law Firm Ethics Counseling
LET OUR EXPERIENCE WORK FOR YOU.

failed to respond to a lawful demand for in-
formation from a disciplinary authority in vi-
olation of MRPC 8.1(a)(2); engaged in con-
duct that involved dishonesty, fraud, deceit,
misrepresentation, or violation of the crimi-
nal law where such conduct reflects ad-
versely on the lawyer’s honesty, trustworthi-
ness, or fitness as a lawyer in violation of
MRPC 8.4(b); engaged in conduct that was
prejudicial to the administration of justice in
violation of MCR 9.104(1) and MRPC 8.4(c);
engaged in conduct that exposed the legal
profession or the courts to obloquy, con-
tempt, censure, or reproach in violation of
MCR 9.104(2); and engaged in conduct that
was contrary fo justice, ethics, honesty, or

good morals in violation of MCR 9.104(3).

The panel ordered that the respondent’s
license to practice law be suspended for a
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period of 270 days and that he pay resti-
tution in the total amount of $3,000. Costs
were assessed in the amount of $2,403.09.

DISBARMENT (BY CONSENT)
Alexandra Ichim, P79557, Waterford, by
the Attorney Discipline Board Tri-County
Hearing Panel #68. Disbarment, effective
Oct. 8, 2022

The respondent and the grievance adminis-
trator filed a Stipulation for Consent Order
of Disbarment which was approved by the
Attorney Grievance Commission and ac-
cepted by the hearing panel. The stipulation
contained the respondent’s admission that
she was convicted by guilty plea of one
count of forgery, a felony, in violation of
MCL 750.248, in People of the State of
Michigan v. Alexandra Ichim, 7th Circuit
Court Case No. 22-049158-FH. In accor-
dance with MCR 9.120(B)(1), the respon-
dent’s license to practice law in Michigan
was automatically suspended effective April
25, 2022, the date of her felony conviction.

Based on the respondent’s conviction, ad-
missions, and the parties’ stipulation, the
panel found that the respondent commit-
ted professional misconduct when she en-
gaged in conduct that violated a criminal
law of a state or of the United States, an
ordinance, or tribal law pursuant to MCR
2.615 in violation of MCR 9.104(5) and
engaged in conduct involving dishonesty,
fraud, deceit, misrepresentation, or viola-
tion of the criminal law in violation of
MRPC 8.4(b).

In accordance with the stipulation of the par-
ties, the hearing panel ordered that the re-
spondent be disbarred from the practice of
law in Michigan. Total costs were assessed
in the amount of $790.64.

1. Respondent has been continuously suspended from the
practice of law in Michigan since April 25, 2022. Please see

Notice of Automatic Interim Suspension issued June 3, 2022.



REPRIMAND WITH CONDITIONS
(BY CONSENT)

James A. Murray ll, P85490, Southfield, by
the Attorney Discipline Board Tri-County
Hearing Panel #52. Reprimand, effective
Oct. 8, 2022.

The respondent and the grievance adminis-
trator filed a Revised Stipulation for Con-
sent Order of Reprimand with Conditions in
accordance with MCR 9.115(F)(5) which
was approved by the Attorney Grievance
Commission and accepted by the hearing
panel. The stipulation contained the re-
spondent’s admission that he was convicted
by guilty plea of impaired driving, second
offense, a misdemeanor, in violation of
MCL 257.6256B, in People v. James Arthur
Murray, Oakland County Circuit Court
Case No. 2280129-FH.

Based on the respondent’s admissions and
the stipulation of the parties, the panel found
that the respondent engaged in conduct that
violated a criminal law of a state or of the
United States, an ordinance, or tribal law pur-
suant to MCR 2.615 in violation of MCR
9.104(5); engaged in conduct prejudicial to
the administration of justice in violation of
MCR 9.104(1) and MRPC 8.4(c); exposed the
legal profession or the courts to obloquy, con-
tempt, censure, or reproach in violation of
MCR 9.104(2); engaged in conduct that is
contrary fo justice, ethics, honesty, or good
morals in violation of MCR 9.104(3); and vio-
lated the standards or rules of professional
responsibility adopted by the Supreme Court
in violation of MCR 9.104(4).

In accordance with the parties’ stipulation, the
panel ordered that the respondent be repri-
manded and that he be subject to conditions
relevant to the established misconduct. Total
costs were assessed in the amount of $759.41.

INTERIM SUSPENSION
PURSUANT TO MCR 9.115(H)(1)
Jennifer Michelle Paine, P72037, Novi, by
the Attorney Discipline Board Tri-County
Hearing Panel #59. Interim suspension, ef-
fective Nov. 1, 2022.

The respondent failed to appear at a Oct.
25, 2022, hearing and satisfactory proofs
were entered into the record that the re-
spondent possessed actual notice of the
proceedings. As a result, the hearing panel
issued an order of suspension in accor-
dance with MCR 9.115(H)(1) effective Nov.
1, 2022, and until further order of the panel
or the board.

SECOND AMENDED NOTICE

OF AUTOMATIC INTERIM
SUSPENSION!

Andrew J. Paluda, P42890, Royal Ock, ef-
fective June 10, 2022.

On June 10, 2022, the respondent pleaded
no contest to Operating While Intoxicated,
Third Offense, in of MCL

violation
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257.6256(D), a felony, in the matter titled
People v. Andrew J. Paluda, Oakland
County Circuit Court Case No. 21-278749-
FH. The respondent’s plea was accepted
by the court the same day. In accordance
with MCR 9.120(B)(1), the respondent’s li-
cense fo practice law in Michigan was au-
tomatically suspended on the date of his
felony conviction.

Upon the filing of a certified judgment of
conviction, this matter will be assigned to a
hearing panel for further proceedings. The
interim suspension will remain in effect until
the effective date of an order filed by a
hearing panel.

1. Afirst amended notice was issued to correct the referenced
offense respondent was convicted of. A second amended

notice was issued to remove non-public information.
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FROM THE COMMITTEE ON MODEL CRIMINAL JURY INSTRUCTIONS

The Committee on Model Criminal Jury Instructions has adopted
the following new model criminal jury instruction, M Crim JI 11.25a
(Brandishing a Firearm) for the offense found at MCL 750.234e.

This new instruction is effective Dec. 1, 2022.

[NEW] M Crim JI 11.25a

Brandishing a Firearm

(1) The defendant is charged with the crime of brandishing a fire-
arm. To prove this charge, the prosecutor must prove each of the
following elements beyond a reasonable doubt:

(2) First, that the defendant possessed a firearm or had control of
a firearm. A firearm is a weapon that will shoot out a projectile by
explosive action, is designed to shoot out a projectile by explosive
action, or can readily be converted to shoot out a projectile by
explosive action.!

(3) Second, that while possessing or controlling the firearm, the
defendant was in a public place.

(4) Third, that while possessing or controlling the firearm in a pub-
lic place, the defendant deliberately pointed it, waved it about, or
displayed it in a threatening manner.

(5) Fourth, that when the defendant pointed, waved about, or dis-
played the firearm, [he/she] did so infending to cause another person
or other persons to be fearful.2

Use Note

The Committee on Model Criminal Jury Instruction recognizes that
in cerfain circumstances a claim of self-defense or defense of oth-
ers may apply to a charge of brandishing a firearm. If the evidence
provides a basis for such a defense, the court may provide an instruc-
tion patterned after M Crim JI 7.25 (Self-Defense as Defense to Felon
in Possession of a Firearm).

1. The court need not read this sentence where it is undisputed
that the weapon alleged to have been brandished was a firearm.

2. This is a specific intent crime.

The Committee on Model Criminal Jury Instructions has adopted
the following new model criminal jury instruction, M Crim JI 19.1a
(Taking a Child by Force or Enticement) for the offense found at
MCL 750.350. This new instruction is effective Dec. 1, 2022.

[NEWI] M Crim JI 19.1a

Taking a Child by Force or Enticement

(1) The defendant is charged with unlawfully taking a child by
force or enticement. To prove this charge, the prosecutor must
prove each of the following elements beyond a reasonable doubt:

(2) First, that the defendant used force or trickery to take, carry, lure,
or lead away [state name of child].

(3) Second, that when the defendant took, carried, lured or led
[him/her] away, [state name of child] was less than fourteen years old.

(4) Third, that the defendant intended to keep or conceal [state name

of child] from
[Choose from the following:]

(a) the parent or legal guardian who had legal [custody/visitation
rights] at the time.

(b) [his/her] adoptive parent.

(c) the person who had lawful charge of [state name of child]
at the time.

(5) Fourth, that the defendant was not the adoptive or natural parent
of [state name of child].

Use Note
1. Read this paragraph only where the defendant offers evidence
of adoptive or natural parenthood.

The Committee on Model Criminal Jury Instructions has adopted the
following amended model criminal jury instruction, M Crim JI 19.6
(Parental Taking or Retaining a Child) for the offense found at MCL
750.350a. This new instruction is effective Dec. 1, 2022.

[AMENDED] M Crim JI 19.6

Parental Taking or Retaining a Child

(1) The defendant is charged with unlawfully taking or retaining a
child. To prove this charge, the prosecutor must prove each of the
following elements beyond a reasonable doubt:

(2) First, that on [date and time alleged], [name complainant].

[Choose one of the following:]



(a) was the [parent/legal guardian] of [name of child] who had
[custody of (name of child)/parenting time rights with (name of
child)] under a court order.

(b) was the adoptive parent of [name of child].
(c) had lawful charge of [name of child].

(3) Second, that on [date and time alleged], the defendant [took
(name of child)/kept (name of child) for more than 24 hours].

(4) Third, that when the defendant [took (name of child)/kept
(name of child) for more than 24 hours], [he/she] intended to keep
or conceal [name child] from [name complainant].!

Use Note

This instruction applies only where parental kidnapping is charged
under MCL 750.350a. The Committee on Model Criminal Jury In-
structions takes the view that whether a defendant is a “parent”
under the statute is a legal question for the court, not a factual
question for the jury. See People v Wambar, 300 Mich App 121,
124-126; 831 NW2d 891 (2013).

1. This is a specific intent crime. Neither MCL 750.350a nor the
House Legislative Analysis accompanying it directly addresses the
question as to whether apparent consent or a reasonable belief that
lawful authority to take or keep the child exists, may be a defense to
this crime, or otherwise negates an essential element of the crime.

The Committee on Model Criminal Jury Instructions has adopted
the following new model criminal jury instruction, M Crim JI 19.9
(Prisoner Taking a Person Hostage) for the offense found at MCL
750.349a. This new instruction is effective Dec. 1, 2022.

[NEW] M Crim JI 199

Prisoner Taking a Person Hostage

(1) The defendant is charged with being a prisoner and taking a
person hostage. To prove this charge, the prosecutor must prove
each of the following elements beyond a reasonable doubt:

(2) First, that the defendant was a prisoner at [identify facility
where the defendant was incarcerated).

(3) Second, that while still subject to incarceration at [identify facil-
ity where the defendant was incarcerated], the defendant used
threats, intimidation, or physical force to take, lure away, hold, or
hide [name complainant].

(4) Third, that the defendant took, lured away, held, or hid [name
complainanf] as a hostage. To hold a person hostage means that the
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defendant intended to use the person as a shield or to use the per-
son as security to force someone else to [do something/perform
some act] or [not do something/to refrain from performing some
act/delay in performing some act].!

(5) Fourth, that the defendant intended to hold [name complainant] as
a hostage and knew [he/she] did not have the authority to do so.

Use Note
1. The court may read all of the options in this paragraph or only
those that apply according to the charges and evidence.

The Committee on Model Criminal Jury Instructions has adopted
the following new model criminal jury instructions, M Crim JI 34.7
(Medicaid Fraud — False Statement), M Crim JI 34.7a (Medicaid
Fraud — Concealing Events), M Crim JI 34.8 (Public Welfare Pro-
gram — Kickback, Bribe, Payment, or Rebate), M Crim JI 34.9
(Medicaid Facilities — False Statement), M Crim JI 34.10 (Making
a False Claim for Goods or Services Under the Social Welfare
Act), M Crim JI 34.11 (Making a False Claim That Goods or Ser-
vices Were Medically Necessary Under the Social Welfare Act),
M Crim JI 34.12 (Making a False Statement or Record to Avoid or
Decrease a Payment to the State Under the Social Welfare Act),
M Crim JI 34.13 (Medicaid False Claims — Knowledge), M Crim JI
34.14 (Medicaid Claims — Rebuttable Presumption), and M Crim JI
34.15 (Medicaid False Claims — Venue) for the Medicaid offenses
found at MCL 400.603-611. These new instructions are effective
Dec. 1, 2022.

[NEW] M Crim JI 34.7

Medicaid Fraud — False Statement

(1) The defendant is charged with making a false statement or rep-
resentation to obtain Medicaid benefits. To prove this charge, the
prosecutor must prove each of the following elements beyond a
reasonable doubt:

(2) First, that the defendant was [making an application for Medicaid
benefits/having rights to a Medicaid benefit determined).

(3) Second, that when the defendant was [making an application
for Medicaid benefits/having rights to a Medicaid benefit deter-
mined], [he/she] made a false statement or false representation.

(4) Third, that the defendant knew the statement or representation
was false.

(5) Fourth, that the false statement or false representation would
matter or make a difference to a decision about benefits or the
rights to benefits.
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FROM THE COMMITTEE ON MODEL CRIMINAL JURY INSTRUCTIONS (CONTINUED)

[NEW] M Crim JI 34.7a

Medicaid Fraud — Concealing Events

(1) The defendant is charged with the crime of concealing or fail-
ing to disclose an event affecting the right to Medicaid benefits. To
prove this charge, the prosecutor must prove each of the following
elements beyond a reasonable doubt:

(2) First, that the defendant [was initially applying for Medicaid/
was receiving a Medicaid benefit/was initially applying for Med-
icaid on another person'’s behalf/had applied on another person’s
behalf for Medicaid benefits and the other person was receiving

Medicaid benefits].

(3) Second, that an event occurred that affected [the defendant’s
initial right to receive a Medicaid benefit/the defendant’s continu-
ing right to receive a Medicaid benefit/the other person’s initial
right to receive a Medicaid benefit/the other person’s continuing
right to receive a Medicaid benefit].

In this case, the event that is alleged to have occurred was [describe
event that affected right to benefits).

(4) Third, that the defendant had knowledge of the occurrence of
the event.

(5) Fourth, that the defendant concealed or failed to disclose the event.

(6) Fifth, that at the time the defendant concealed or failed to
disclose the event that affected [the defendant’s right to receive a
Medicaid benefit/the other person’s right to receive a Medicaid
benefit], [he/she] did so with an intent to obtain a benefit to
which [the defendant/the other person] was not entitled or a ben-
efit in an amount greater than [the defendant/the other person]
was entitled.

[NEW] M Crim JI 34.8

Public Welfare Program — Kickback, Bribe,
Payment, or Rebate

(1) The defendant is charged with the crime of making or receiv-
ing a kickback, bribe, payment, or rebate in connection with
public welfare program goods or services. To prove this charge,
the prosecutor must prove each of the following elements beyond
a reasonable doubt:

(2) First, that the defendant [solicited, offered, or received a kick-
back or bribe/made or received a payment in connection with a
kickback or bribe/received a rebate of a fee or charge for refer-
ring an individual to another person for the furnishing of goods
and services].

(3) Second, that the [kickback or bribe/payment made or received
in connection with a kickback or bribe/rebate of a fee or charge
for referring an individual to another person] was intended fo se-
cure the furnishing of goods or services for which payment was or
could have been made in whole or in part under the Social Wel-
fare Act.

[NEW] M Crim JI 34.9

Medicaid Facilities — False Statement

(1) The defendant is charged with the crime of making or inducing
a false statement or representation about an institution or facility.
To prove this charge, the prosecutor must prove each of the follow-
ing elements beyond a reasonable doubt:

(2) First, that the defendant knowingly and willfully [made/induced
the making of/tried to cause someone to make] a false statement or
false representation.

(3) Second, that the false statement or false representation was
about the conditions in or operation of an institution or facility.

(4) Third, that the defendant knew at the time [he/she] [made/in-
duced the making of/tried to cause someone to make] the statement
or representation that it was false.

(5) Fourth, that when the defendant [made/induced the making
of/tried to cause someone to make] the false statement or repre-
sentation, [he/she] intended that it would be used for initial certi-
fication or recertification to qualify the institution or facility as a
hospital, skilled nursing facility, intermediate care facility, or
home health agency.

(6) Fifth, that the false statement or representation would have
mattered or made a difference in the initial certification or recer-
tification decision.

[NEW] M Crim JI 34.10

Making a False Claim for Goods or Services
Under the Social Welfare Act

(1) The defendant is charged with the crime of making a false claim
under the Social Welfare Act. To prove this charge, the prosecutor must
prove each of the following elements beyond a reasonable doubt:

(2) First, that the defendant made, presented, or caused to be
made or presented a claim to a state employee or officer.

(3) Second, that the claim that the defendant made, presented, or
caused to be made or presented was to obtain goods or services
under the Social Welfare Act.



(4) Third, that the claim was false.
(5) Fourth, that the defendant knew the claim was false.

This means that the defendant was aware or should have been
aware of the wrongful nature of [his/her/their] conduct and aware
that what [he/she/they] said or did could cause the payment of a
Medicaid benefit. This includes acting in deliberate ignorance of
the truth or falsity of facts or acting in reckless disregard of the truth
or falsity of facts. Proof of an intent to defraud is not required, but
it may be considered as evidence that the defendant knew a claim
to be false.

[NEW] M Crim JI 34.11

Making a False Claim That Goods or Services
Were Medically Necessary Under the Social
Welfare Act

(1) The defendant is charged with the crime of making a false state-
ment that goods or services were medically necessary under the
Social Welfare Act. To prove this charge, the prosecutor must
prove each of the following elements beyond a reasonable doubt:

(2) First, that the defendant made, presented, or caused to be
made or presented a claim for goods or services under the Social
Welfare Act, [describe goods or services claimed).

(3) Second, that the defendant claimed that [describe goods or
services claimed] [was/were] medically necessary according to
professionally accepted standards.

(4) Third, that the claim that the [describe goods or services
claimed] [was/were] medically necessary was false.

(5) Fourth, that the defendant knew the claim was false.

This means that the defendant was aware or should have been
aware of the wrongful nature of [his/her/their] conduct and
aware that what [he/she/they] said or did could cause the pay-
ment of a Medicaid benefit for goods or services that were not
medically necessary. This includes acting in deliberate ignorance
of the truth or falsity of facts or acting in reckless disregard of the
truth or falsity of facts. Proof of an intent to defraud is not re-
quired, but it may be considered as evidence that the defendant
knew a claim to be false.

[NEW] M Crim JI 34.12

Making a False Statement or Record to Avoid or
Decrease a Payment to the State Under the Social
Welfare Act

(1) The defendant is charged with the crime of making or using a
false record or statement to conceal, avoid, or decrease an obliga-
tion fo pay money or transmit property to the state under the Social

MICHIGAN BAR JOURNAL | DECEMBER 2022 6 1

Welfare Act. To prove this charge, the prosecutor must prove each
of the following elements beyond a reasonable doubt:

(2) First, that the defendant made, used, or caused to be made or
used a record or statement fo a state employee or an officer. The
[record/statement] was [describe record or statement alleged].

(3) Second, that the record or statement related to a claim made
under the Social Welfare Act.

(4) Third, that the record or statement concealed, avoided, or de-
creased an obligation to pay or send money or property fo the state
of Michigan, or could have concealed, avoided, or decreased such
an obligation.

(5) Fourth, that the record or statement was false.
(6) Fifth, that the defendant knew the claim was false.

This means that the defendant was aware or should have been
aware of the wrongful nature of [his/her/their] conduct and aware
that what [he/she/they] said or did could avoid or decrease a pay-
ment or transfer of money or property to the state of Michigan. This
includes acting in deliberate ignorance of the truth or falsity of facts
or acting in reckless disregard of the truth or falsity of facts. Proof of
an intent to defraud is not required, but it may be considered as evi-
dence that the defendant knew a claim to be false.

[NEW] M Crim JI 34.13

Medicaid False Claims — Knowledge

It is not necessary that the prosecutor show that the defendant had
knowledge of similar acts having been performed in the past by a
person acting on the defendant’s behalf, nor to show that the defen-
dant had actual notice that the acts by the persons acting on the
defendant’s behalf occurred to establish the fact that a false state-
ment or representation was knowingly made.

Use Note

The Committee on Model Criminal Jury Instructions is uncertain of
the meaning or application of MCL 400.608(1), which is the statu-
tory basis for this instruction. It may be for use in cases where
someone other than the defendant made a false claim that caused
a benefit to be paid or provided to the defendant.

[NEW] M Crim JI 34.14

Medicaid Claims — Rebuttable Presumption

(1) You may, but you do not have to, infer that a claim for a Med-
icaid benefit was knowingly made [if the defendant’s actual, fac-
simile, stamped, typewritten, or similar signature was used on the
form required for the making of a claim/if the claim was submitted
by computer billing tapes or other electronic means and the defen-
dant had previously notified the Michigan Department of Social
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Services that claims will be submitted by computer billing tapes or
other electronic means].

(2) The prosecutor still bears the burden of proving all of the elements
beyond a reasonable doubt.

[NEW] M Crim JI 34.15

Medicaid False Claims — Venue

The prosecutor must also prove beyond a reasonable doubt that the
crime[s] occurred on or about [state date alleged] within [identify
county] County.

Use Note
The language describing the county should be omitted if the atforney
general has chosen Ingham County as the venue under MCL 400.611.

The Committee on Model Criminal Jury Instructions has adopted the
following new model criminal jury instruction, M Crim JI 41.1 (Tres-
passing for Eavesdropping or Surveillance) for the offense found at
MCL 750.539b. This new instruction is effective Dec. 1, 2022.

[NEW] M Crim JI 41.1

Trespassing for Eavesdropping or Surveillance

(1) The defendant is charged with the crime of trespassing to en-
gage in eavesdropping or surveillance. To prove this charge, the
prosecutor must prove each of the following elements beyond a
reasonable doubt:

(2) First, that the defendant was on property owned or possessed by
[name owner(s| or possessor(s)]] without [his/her/their] permission or
without [his/her/their] knowledge.

(3) Second, that the defendant went on [identify complainant(s)]'s
property to [listen to, record, amplify, or transmit any part of a private
conversation, discussion, or discourse/secretly observe the activities of
another person or other persons].

(4) Third, that the defendant intended to [listen to, record, amplify, or
transmit the private conversation of (identify complainant(s)) without the
permission of all participants in the conversation/spy on and invade the
privacy of the person or persons (he/she) was observing].
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FROM THE MICHIGAN SUPREME COURT

ADM File No. 2022-32

Proposed Amendments of Rules 7.201, 7.202,
7.203, 7.204, 7.205, 7.206, 7.207, 7.208,
7.209, 7.210, 7.211, 7.212, 7.213, 7.215, 7.216,
7.217, and 7.219 of the Michigan Court Rules

To read ADM File No. 2022-32, dated October 26, 2022,
visit http://courts.michigan.gov/courts/michigansupremecourt
and click “Administrative Matters & Court Rules” and “Pro-
posed & Recently Adopted Orders on Admin Matters.”

ADM File No. 2022-06
Amendment of Rule 3.101
of the Michigan Court Rules

On order of the Court, notice of the proposed changes and an
opportunity for comment in writing and at a public hearing having
been provided, and consideration having been given to the com-
ments received, the following amendment of Rule 3.101 of the Mich-
igan Court Rules is adopted, effective Jan. 1, 2023.

[Additions to the text are indicated in underlining and deleted text
is shown by strikeover.]

Rule 3.101 Garnishment After Judgment
(A)-(E) [Unchanged.]
(F) Service of Writ.

(1) The plaintiff shall serve the writ of garnishment, a copy of the
writ for the defendant, the disclosure form, and any applicable
fees, on the garnishee within 182 days after the date the writ was
issued in the manner provided for the service of a summons and
complaint in MCR 2.105, except that service upon the state treas-

urer may be made in the manner provided under subrule (3).

(2) [Unchanged ]

(3) Unless service is subject to electronic filing under MCR

1.109(G), service upon the state treasurer or any designated

employee may be completed electronically in a manner pro-
vided under guidelines established by the state treasurer. Guide-
lines established under this subsection shall be published on the

Department of Treasury’s website and shall identify, at a mini-

mum, each acceptable method of electronic service, the re-

quirements necessary to complete service, and the address or

location for each acceptable method of service. For purposes

of this subsection:

(i) Electronic service authorized under the guidelines shall

include magnetic media, e-mail, and any other method per-

mitted at the discretion of the state treasurer.

(i) Service in the manner provided under this subsection

shall be treated as completed as of the date and time submit-

ted by the plaintiff, except that any submission made on a
Saturday, Sunday, or legal holiday shall be deemed to be
served on the next business day.

(G)-(T) [Unchanged ]

Staff Comment (ADM File No. 2022-06): The amendment of MCR
3.101 allows writs of garnishment to be served electronically on
the Department of Treasury, subject to current e-filing requirements
and guidelines established by the Department of Treasury.

The staff comment is not an authoritative construction by the Court.
In addition, adoption of a new rule or amendment in no way reflects
a substantive determination by this Court.

ADM File No. 2020-13
Amendment of Rule 6.005
of the Michigan Court Rules

On order of the Court, notice of the proposed changes and an
opportunity for comment in writing and at a public hearing having
been provided, and consideration having been given to the com-
ments received, the following amendment of Rule 6.005 of the Mich-
igan Court Rules is adopted, effective Jan. 1, 2023.

[Additions to the text are indicated in underlining and deleted text
is shown by strikeover.]

Rule 6.005 Right to Assistance of Lawyer; Advice;
Appointment for Indigents; Waiver; Joint Representation;
Grand Jury Proceedings

(A)-(G) [Unchanged.]
(H) Scope of Trial Lawyer’s Responsibilities.

(1) The responsibilities of the trial lawyer who represents the
defendant include

(o} representing the defendant in all trial court proceed-
ings through initial senfencing,
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(b2) filing of interlocutory appeals the lawyer deems ap-
propriate, and

(c3) responding to any preconviction appeals by the pros-
ecutor. Unless an appellate lawyer has been appointed or
retained, tFhe defendant’s trial lawyer must either:

(i) file a substantive-brief-in response to anythe-pros-
ecutor's-interlocutory application for leave to appeal,

appellant’s brief, or substantive motion; or

(ii) notify the Court of Appeals in writing that the de-
fendant has knowingly elected not to file a respons-

. ; P o

(24) [Renumbered but otherwise unchanged.]

(35) Wwhen an appellate lawyer has been appointed or re-
tained, the trial lawyer is responsible for promptly making the

defendant’s file, including all discovery material obtained and
exhibits in the trial lawyer’s possession, reasonably available
for-copying upon request of the appellatethet lawyer. The trial

lawyer must retain the materials in the defendant’s file for at

least five years after the case is disposed in the trial court.
() [Unchanged]

Staff Comment (ADM File No. 2020-13): The amendment of MCR
6.005 clarifies the duties of attorneys in preconviction appeals.

The staff comment is not an authoritative construction by the Court.
In addition, adoption of an amendment in no way reflects a sub-
stantive determination by this Court.

WEILCH, J. (concurring). | fully support the Court's efforts to clarify a
criminal defense trial attorney’s responsibilities regarding precon-
viction appeals. The importance of representation for defendants
at the early stage of criminal proceedings cannot be overstated.
However, many of the concerns that | previously raised when this
rule was published for comment remain. See Proposed Amend-
ment of MCR 6.005, 507 Mich __, __ (2021) (WELcH, J., concur-
ring). Under the amended rule, unless separate appellate counsel
has been retained or appointed, a trial attorney is required to re-
spond to any preconviction appeal filings submitted by a prosecu-
tor, MCR 6.005(H)(1)(c)(i), or “notify the Court of Appeals in writ-
ing that defendant has knowingly elected not to file a response,”
MCR 6.005(H)(1)(c)(ii). These options are likely sufficient in most
circumstances. But what if no competent appellate attorney is will-
ing fo take the case and the trial attorney does not believe they are
sufficiently competent in appellate practice or believes that their
busy trial schedule will make it unreasonably difficult to provide ef-

fective representation in the Court of Appeals? In such circumstances,
MRPC 1.1 might require the atforney to consider asking fo withdraw
as counsel for the accused. Courts generally have broad discretion
to decide whether to allow counsel to withdraw. See, e.g., Peo-
ple v Williams, 386 Mich 565 (1972); People v Echavarria, 233
Mich App 356 (1999). If the trial court grants a request to with-
draw, then the attorney’s ethical conundrum is solved, but the ac-
cused will need a new attorney. If the trial court denies a request
to withdraw, then that could increase the likelihood of ineffective-
assistance-of-counsel concerns before the Court of Appeals. Ad-
ditionally, if a client is unable or unwilling to pay any additional
fee that a retained trial attorney charges for a preconviction ap-
peal, is the retained attorney now required to work for free? If so,
what effect would that have on the attorney-client relationship?
While attorney ethics rules have been modified to allow for un-
bundled representation in civil litigation, similar modifications have
not been made in the criminal context. Thus, | question whether
criminal defense trial attorneys can solve the challenges | have
raised by entering into limited-scope representation agreements
with their clients. See MCR 6.005(H)(1) (scope of trial lawyer's re-
sponsibilities); MCR 2.117 (effect of appearance by attorney in an
action); MRPC 1.1 (duty to provide competent representation); and
MRPC 1.2 (scope of representation). Although in most cases a tran-
sition to or partnership with appellate counsel will likely occur, it
also seems predictable that there will be situations where one of
the scenarios | have outlined could arise. My concerns cause me to
believe that we should state explicitly in this rule that trial attorneys
are permitted to withdraw if they reasonably believe that they are
unable to represent the accused competently and ethically before
the Court of Appeals. In summary, while the adopted amendments
are an important improvement, | remain concerned that lingering
ambiguity in the court rule will lead to situations that we may be
required to address in the future.

ADM File No. 2021-50

Proposed Addition of Rule 2.421

of the Michigan Court Rules

On order of the Court, this is to advise that the Court is considering
an addition of Rule 2.421 of the Michigan Court Rules. Before de-
termining whether the proposal should be adopted, changed be-
fore adoption, or rejected, this notice is given to afford interested
persons the opportunity to comment on the form or the merits of the
proposal or to suggest alternatives. The Court welcomes the views
of all. This matter will also be considered at a public hearing. The
notices and agendas for each public hearing are posted on the
Public Administrative Hearings page.

Publication of this proposal does not mean that the Court will issue
an order on the subject, nor does it imply probable adoption of the
proposal in its present form.



[NEWI] Rule 2.421 Notice of Bankruptcy Proceedings

(A) Applicability. This rule applies to all pending state court ac-
tions in which a party is either:

(1) a named debtor in a bankruptcy proceeding; or

(2) an officer, director, or majority equity holder of a named
debtor in a bankruptcy proceeding.

(B) Party Subject to Bankruptcy Proceeding. Any party in a pend-
ing state court action who is or becomes subject to a bankruptcy
proceeding as provided in subrule (A) must file notice of the bank-
ruptcy proceeding in the pending state court action no later than 7
days after becoming subject to bankruptcy proceedings.

(C) Other Parties. If a party to a pending state court action learns of
a bankruptcy proceeding described in subrule (A) and notice of the
bankruptcy proceeding has not previously been filed and served,
the party that learned of the bankruptcy proceeding may file notice
of the bankruptcy proceeding in the pending state court action.

(D) Notice Contents. Notice of a bankruptcy proceeding filed un-
der this rule must, at a minimum, include all of the following:

(1) name(s) of the party described in subrule (A) and his or her
designation as the named debtor, officer, director, or major
equity holder of a named debtor;

(2) the court name and case number of the bankruptcy pro-
ceeding; and, if available,

(3) the name, telephone number, physical address, and email
address for the debtor’s attorney in the bankruptcy proceeding.

(E) Service of Notice. Notice of a bankruptcy proceeding filed
under this rule must be served on all parties to the pending state
court action as provided in MCR 2.107.

(F) Effect of Notice. If a notice is filed under this rule, the court
may, on the motion of a party or on its own initiative, order the
administrative closure of the state court action or set the matter for
a status conference to determine if the case is subject to an auto-
matic stay. If the state court action has been administratively closed
under this subrule or otherwise, it may be reopened if, on the mo-
tion of a party or on the court’s own initiative, the court determines
that the automatic bankruptcy stay has been lifted, removed, or
otherwise no longer impairs adjudication.

Staff Comment (ADM File No. 2021-50): The proposed addition of
MCR 2.421 would address notice of a bankruptcy proceeding that
affects a pending state court action.

The staff comment is not an authoritative construction by the Court.
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In addition, adoption of a new rule or amendment in no way re-
flects a substantive determination by this Court.

A copy of this order will be given to the secretary of the State Bar
and fo the state court administrator so that they can make the notifi-
cations specified in MCR 1.201. Comments on the proposal may be
submitted by Feb. 1, 2023 by clicking on the “Comment on this
Proposal” link under this proposal on the Court'’s Proposed & Ad-
opted Orders on Administrative Matters page. You may also submit
a comment in writing at P.O. Box 30052, Lansing, MI 48909 or via
email at ADMcomment@courts.mi.gov. When submitting a com-
ment, please refer to ADM File No. 2021-50. Your comments and
the comments of others will be posted under the chapter affected by
this proposal.

ADM File No. 2022-05

Proposed Amendments of Rules 3.977, 3.993,
7.311, and 7.316 of the Michigan Court Rules

On order of the Court, this is to advise that the Court is considering
amendments of Rules 3.977, 3.993, 7.311, and 7.316 of the Michi-
gan Court Rules. Before determining whether the proposal should be
adopted, changed before adoption, or rejected, this notice is given
to afford interested persons the opportunity to comment on the form
or the merits of the proposal or to suggest alternatives. The Court
welcomes the views of all. This matter will also be considered at a
public hearing. The notices and agendas for each public hearing
are posted on the Public Administrative Hearings page.

Publication of this proposal does not mean that the Court will issue
an order on the subject, nor does it imply probable adoption of the
proposal in its present form.

[Additions to the text are indicated in underlining and deleted text
is shown by strikeover.]

Rule 3.977 Termination of Parental Rights

(A)-J)) [Unchanged.]

(K) Review Standard. The clearly erroneous standard shall be used
in reviewing the court’s findings on appeal from an order terminat-
ing parental rights. On application in accordance with Chapter 7
of these rules, the Supreme Court may consider a claim of ineffec-

tive assistance of appellate counsel, and the Court will review such
a claim using the standards that apply to criminal law.

Rule 3.993 Appeals
(A)-(B) [Unchanged.]
(C) Procedure; Delayed Appeals.

(1) [Unchanged]
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(2) Ineffective Assistance of Appellate Counsel Claims. In ac-
cordance with MCR 7.316(D), the Supreme Court may consider
a claim of ineffective assistance of appellate counsel in cases
involving termination of parental rights.

(2) [Renumbered (3) but otherwise unchanged.]

(D)-(E) [Unchanged.]

Rule 7.311 Motions in Supreme Court

(A)-(G) [Unchanged.]

(H) Motion to Expand Record in Cases Involving Termination of

Parental Rights. In a case involving termination of parental rights,

a respondent who claims ineffective assistance of appellate coun-

sel under MCR 7.316(D) may file a motion to expand the record to

support that claim if appellate counsel’s errors are not evident on

the record. The motion must be filed no later than the date the ap-
plication is due.

Rule 7.316 Miscellaneous Relief
(A)-(C) [Unchanged.]

(D) Ineffective Assistance of Appellate Counsel Claims in Appeals
Involving Termination of Parental Rights. If a respondent’s applica-

tion for leave to appeal raises the issue of ineffective assistance of

appellate counsel, the Court may consider the claim. In making its

determination and in addition to any other action allowed by these

rules or law, the Court may take the following actions:

(1) order the trial court to appoint new appellate counsel under

MCR 3.993(D),

(2) allow the respondent time fo retain new appellate counsel,

(3) grant a motion to expand the record under MCR 7.311(H), or

(4) remand the case to the Court of Appeals for a new appeal.

Staff Comment (ADM File No. 2022-05): The proposed amend-
ments of MCR 3.977, 3.993, 7.311, and 7.316 would establish a
procedure for assessing whether a respondent in a termination of
parental rights case was denied the effective assistance of appel-
late counsel, and if so, provide relief.

The staff comment is not an authoritative construction by the Court.
In addition, adoption of a new rule or amendment in no way reflects
a substantive determination by this Court.

A copy of this order will be given to the secretary of the State Bar
and to the state court administrator so that they can make the nofifi-

cations specified in MCR 1.201. Comments on the proposal may be
submitted by Feb. 1, 2023 by clicking on the “Comment on this
Proposal” link under this proposal on the Court’s Proposed & Ad-
opted Orders on Administrative Matters page. You may also submit
a comment in writing at P.O. Box 30052, Lansing, MI 48909 or via
email at ADMcomment@courts.mi.gov. When submitting a com-
ment, please refer to ADM File No. 2022-05. Your comments and
the comments of others will be posted under the chapter affected by
this proposal.

ADM File No. 2022-01

Assignment of Business Court Judge

in the 3rd Circuit Court (Wayne County)

On order of the Court, effective Jan. 1, 2023, Hon. Annette J.
Berry is assigned to serve as a business court judge in the 3rd
Circuit Court for a term expiring April 1, 2025.

ADM File No. 2022-34

Proposed Amendments of Rules 3.913, 3.943,
3.977, and 3.993 and Proposed Addition of

Rule 3.937 of the Michigan Court Rules

On order of the Court, this is to advise that the Court is considering
amendments of Rules 3.913, 3.943, 3.977, and 3.993 and a pro-
posed addition of Rule 3.937 of the Michigan Court Rules. Before
determining whether the proposal should be adopted, changed
before adoption, or rejected, this notice is given to afford inter-
ested persons the opportunity to comment on the form or the merits
of the proposal or to suggest alternatives. The Court welcomes the
views of all. This matter will also be considered at a public hear-
ing. The notices and agendas for each public hearing are posted
on the Public Administrative Hearings page.

Publication of this proposal does not mean that the Court will issue
an order on the subject, nor does it imply probable adoption of the
proposal in its present form.

[Additions to the text are indicated in underlining and deleted text
is shown by strikeover]

Rule 3.913 Referees
(A)-(B) [Unchanged.]
(C) Advice of Rights-to-Review-of Referee’s Recommendations.

(1) During a hearing held by a referee, the referee must inform
the parties of the right to file a request for review of the refer-
ee’s recommended findings and conclusions as provided in
MCR 3.991(B).



(2) At the conclusion of a hearing described in MCR 3.937(A),
the referee must provide the juvenile with advice of appellate
rights in accordance with MCR 3.937. When providing this ad-
vice, the referee must state that the appellate rights do not attach
until the judge enters an order described in MCR 3.993(A).

[NEWI] Rule 3.937 Advice of Appellate Rights

(A) At the conclusion of a dispositional hearing under MCR 3.943
or any delinquency hearing at which the court orders that the juve-
nile be removed from a parent’s care and custody, the court must
advise the juvenile on the record that:

(1) The juvenile has a right to appellate review of the order.

(2) If the juvenile cannot afford an attorney for appeal, the court
will appoint an attorney at public expense and provide the attor-
ney with the complete transcripts and record of all proceedings.

(3) A request for the appointment of an appellate attorney must
be made within 21 days after notice of the order is given or an
order is entered denying a timely-filed postjudgment motion.

(B) An advisement of rights must be made in plain, age-appropriate
language designed to ensure the juvenile’s understanding of their
rights. After advising a juvenile of their rights, the court must inquire
whether the juvenile understands each of their rights.

(C) The court must provide the juvenile with a request for appoint-
ment of appellate counsel form containing an instruction that the
form must be completed and filed as required by MCR 3.993(D) if

the juvenile wants the court to appoint an appellate attorney.

Rule 3.943 Dispositional Hearing
(A)-(E) [Unchanged.]

(F) Advice of Appellate Rights. At the conclusion of the disposi-
tional hearing, the court must provide the juvenile with advice of
appellate rights in accordance with MCR 3.937.

Rule 3.977 Termination of Parental Rights
(A)-(I) [Unchanged.]
(J) Respondent’s Rights Following Termination.

(1) Advice. Immediately after entry of an order terminating pa-
rental rights, the court shall advise the respondent parent orally
or in writing that:

(a)-(b) [Unchanged.]

(c) A request for the assistance of an attorney must be made
within 2144 days after notice of the order is given or an
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order is entered denying timely filed postjudgment mo-
tion. The court must then give a form to the respondent
with the instructions (to be repeated on the form) that if the
respondent desires the appointment of an attorney, the
form must be returned to the court within the required pe-
riod (to be stated on the form).

(d)-(e) [Unchanged.]
(2) [Unchanged]

(K) [Unchanged.]

Rule 3.993 Appeals
(A)-(C) [Unchanged.]
(D) Request and Appointment of Counsel.

(1) A request for appointment of appellate counsel must be
made within 2144 days after notice of the order is given or an
order is entered denying a timely filed postjudgment motion.

(2)-(3) [Unchanged ]
(E) [Unchanged ]

Staff Comment (ADM File No. 2022-34): The proposed amend-
ments of MCR 3.913 and 3.943 and proposed addition of MCR
3.937 would provide greater due process protections for juve-
niles in the justice system by ensuring that they are fully advised
of their appellate rights at appropriate times and in a manner
that is designed to ensure understanding of those rights. The pro-
posed amendments of MCR 3.977 and 3.993 would extend the
timeframe for requesting appointment of appellate counsel to 21
days, which mirrors the timeframe for filing a claim of appeal in
cases subject to those rules.

The staff comment is not an authoritative construction by the Court.
In addition, adoption of a new rule or amendment in no way reflects
a substantive determination by this Court.

A copy of this order will be given to the secretary of the State Bar
and to the state court administrator so that they can make the notifi-
cations specified in MCR 1.201. Comments on the proposal may
be submitted by March 1, 2023, by clicking on the “Comment on
this Proposal” link under this proposal on the Court’s Proposed &
Adopted Orders on Administrative Matters page. You may also
submit a comment in writing at P.O. Box 30052, Lansing, MI 48909
or via email at ADMcomment@courts.mi.gov. When submitting a
comment, please refer to ADM File No. 2022-34. Your comments
and the comments of others will be posted under the chapter af-
fected by this proposal.
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erse City presence. Excellent opportunity
for ambitious, experienced attorney in non-
smoking offices. Total truth, honesty, and
high ethical and competence standards re-
quired. Mentor available. Get paid for what
you produce. Firm handles general practice,
personal injury, workers’ compensation, So-
cial Security, etc. Send résumé and avail-
able transcripts to Bauchan Law Offices, PC,
PO Box 879, Houghton Lake, MI 48629,
989.366.5361, mbauchan@bauchan.com,
http://www.bauchan.com.

OFFICE SPACE OR
VIRTUAL SPACE AVAILABLE

A lovely full-wall windowed office in a
Southfield attorney-only private building

CLASSIFIED

ACCOUNTING EXPERT CONSTRUCTION

BUILDING & PREMISES EXPERT

Mr. Tyson reviews litigation matters, performs on-
site inspections, and interviews litigants, both plain-
tiff and defendant. He researches, makes drawings,
and provides evidence for court including correct
building code and life safety statutes and standards
as they may affect personal injury claims, construc-
tion, contracts, etc. and causation. Specializing in
theories of OSHA and MIOSHA claims. Member of
numerous building code and standard authorities,
including but not limited to IBC (BOCA, UBC),
NFPA, IAEI, NAHB, etc. A licensed builder with
many years of tradesman, subcontractor, general
contractor (hands-on) experience and
construction expertise. Never disqual-
ified in court.

Ronald Tyson
248.230.9561
tysonlrk@mac.com
Wwww.tysonenterprises.com

with all amenities. Easy access and park-
ing for clients. Furnished available at no
additional charge. Very reasonable rates.
248.353.8830.

Class A legal space available in existing legal
suite. Offices in various sizes and also avail-
able on sharing basis. Packages include
lobby and receptionist, multiple conference
rooms, high-speed infernet and wi-i, e-fax,
phone (local and long distance included),
copy and scan center, and shredding service.
$400-$1,400 per month. Excellent opportunity
to gain case referrals and be part of a profes-

business markets as well.

Contact us:

Phone 313-240-8688

Fax  313-240-8651

Email Loubna@listranslate.com

Lingual Interpretation Services, Inc.

Founded in 1998, Lingual Interpretation Services, Inc. (LIS)
is dedicated to providing excellent results through accurate,
thorough, and succinct multi-lingual interpretation and
translation services. Our certified associates cover more than
50 languages with over 100 dialects.

sional suite. Call 248.645.1700 for details
and to view space.

Farmington Hills law office. Immediate oc-
cupancy in an existing legal suite. Up to
four executive-style office spaces, including
one corner office — all offices come with
an administrative area. Can be leased to-
gether or as separate law offices. These of-
fices are available in the Kaufman Finan-
cial Center. Lease includes reception area
and receptionist, kitchen area, copy and
scan area, shredding services, and use of
several conference rooms, including one
conference room with dedicated internet,
camera, soundbar, and large monitor for
videoconferencing. For further details and
to schedule a visit to the office, please con-
tact Frank Misuraca at famisuraca@
kaufmanlaw.com or call at 248.626.5000.

For lease along with virtual option. Afford-
able Bloomfield Hills private office or virtual
office space for lease. Long Lake and Tele-
graph; attorneys only. Ten attorneys, recep-
tionist service/phone answering, phone sys-
tem, free internet, private entrance with 24/7
access, private patio with barbeque, mail and
package delivery, cleaning service, two con-

ference rooms, private lobby, and building

Loubna Fayz

Repeat clientele enjoy our expertise and unparalleled customer service.
Our performance is routinely requested throughout the legal, insurance, and
medical industries. We provide services to the technical and international

Numerous references are available upon request.

WWW |iStranS|ate com SAME DAY SERVICE IS OUR SPECIALTY!




lobby. For further details/pictures, contact
mib@bblawplc.com, 248.454.1120.

For lease, Troy. Large, windowed office
available within second-floor suite of small
Class “A” building just off Big Beaver, two
blocks east of Somerset Mall. Includes in-
ternet and shared conference room; other
resources available to share. Quiet and pro-
fessional environment. $950/month. Smaller,
windowed office also being offered for
$650/month. Ask for Bill at 248.646.7700
or bill@gaggoslaw.com.

Individual windowed offices with secretarial
or virtual space available in large all-attorney
suite on Northwestern Highway in Farmington
Hills from $350 to $1,600 per month. Ideal for
sole practitioners or small firm. Full-time recep-
tionist, three conference rooms, high-speed in-
ternet, phone system, and 24-hour building
access. Call Jerry at 248.613.1310 to view
suite and see available offices.

Large, fully furnished office space for lease
in downtown Flint across from courthouse.
Great for law office. Free parking for tenant
and clients. Directly across from Genesee
County Circuit Court County Jail, and Flint
municipal offices. 1500 total square feet.
Reception area, secretarial space, confer-
ence/library room. Oak paneling through-
out. Free water and electricity. $2,000 per
month 12-month lease required with security
deposit. Contact Erica at sorianosflint@
gmail.com if interested.

PROFESSIONAL
MISCONDUCT

Robert E. Edick, former deputy administra-
tor of the Michigan Attorney Grievance

Commission, is available to consult in mat-
ters involving professional misconduct or
negligence. Contact ethicsconsultant2021@
gmail.com for defails.

Antone, Casagrande

2

IMMIGRATION LAW FIRM

PHONE (248) 406-4100 | LAW@ANTONE.COM | ANTONE.COM
SUITE 100 | FARMINGTON HILLS, MI 48334

31555 W. 14 MILE ROAD |

For almost thirty years, we have helped attorneys and their clients with immigration
matters. We also offer courtesy phone reviews for attorneys. We are a Martindale-Hubbell
“AV-rated” law firm that focuses exclusively on all areas of immigration law, including

the hiring of foreign nationals, business visas, green cards, and family immigration.

Adwers, P.C.
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TRADEMARK

Copyright & Patent Searches

“Experienced Washington office
for attorneys worldwide”

FEDERAL SERVICES & RESEARCH:

Attorney directed projects at all Federal
agencies in Washington, DC, including:
USDA, TTB, EPA, Customs, FDA, INS,
FCC, ICC, SEC, USPTO, and many others.
Face-to-face meetings with Gov’t officials,
Freedom of Information Act requests,
copyright deposits, document legalization
@ State Dept. & Embassies, complete
trademark, copyright, patent and TTAB
files.

COMPREHENSIVE: U.S. Federal,
State, Common Law and Design searches,
INTERNATIONAL SEARCHING
EXPERTS: Our professionals average
over 25 years experience each

FAST: Normal 2-day turnaround

with 24-hour and 4-hour service available

GOVERNMENT LIAISON SERVICES, INC.
200 N. Glebe Rd., Suite 321
Arlington, VA 22203

Ph: 703-524-8200, Fax: 703-525-8451
Minutes from USPTO & Washington, DC

TOLL FREE:1-800-642-6564

www.GovernmentLiaison.com
info@GovernmentLiaison.com

READ THE MICHIGAN

BAR JOURNAL ONLINE!

MICHBAR.ORG/JOURNAL
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CLASSIFIED (CONTINUED)

SELLING YOUR LAWYERS

LAW PRACTICE MALPRACTICE
Retiring? We will buy your practice. Look- INSURANCE
ing to purchase estate planning prac- DISCOVER
tices of retiring attorneys in Detroit metro
area. Possible association opportunity. Re- E MUST-HAVE TECH SKILLS
ply to Accettura & Hurwitz, 32305 Grand FOR TODAY'S WORLD
River Ave., Formingtop, MI 48336 or (866) 940-1101
maccettura@elderlawmi.com. L 2insuranceagency.com L SQUARED

. INSURANCE
Justin Norcross, JD AGENCY

TECH
SBM ‘ COMPETENCY

ETHICS
HELPLINE

MICHIGAN

BAR
JOURNAL

(877) 558-4760

The SBM Ethics Helpline is reserved for attorneys,
judges, and law students to discuss ethics issues.

INTERESTED IN
ADVERTISING?

MICHBAR.ORG/ADVERTISING




ICLE | Your Partner in Practice

ICLE’S PREMIUM PARTNERSHIP

Save Time with Step-by-Step Guidance

Having a starting point for common legal transactions saves you time.

The Partnership’s 200+ How-To Kits provide complete instructions and link to

authority and forms. Confidently handle transactions from start to finish,
including those you may not encounter every day.

Want to try before you buy? Start your free trial today: www.icle.org/premiumtrial.

€C Start with ICLE. The Partnership is right on point with the law. 39

Roquia Draper

‘Warner Norcross + Judd, Bloomfield Hills

—a | THE INSTITUTE OF CONTINUING LEGAL EDUCATION
@:_[D The education provider of the State Bar of Michigan BUY TO DAY .

: The State Bar of Michigan * The University of Michigan Law School * Wayne State www.icle.o rg/ premium
L LE D ooy i sohonl e et Uty Collcam 1" 877-229-4350



SERLING & ABRAMSON, P.C.

ATTORNEYS AT LAW

Pioneer Asbestos Specialists

i

MESOTHELIOMA &
ASBESTOS LITIGATION

G

REPRESENTING VICTIMS OF

Mesothelioma and Lung Cancer
caused by Asbestos Exposure

Defective Medical Devices

Non-Hodgkins Lymphoma and Leukemia Caused by Roundup®©

First Asbestos Verdict in Michigan

248.647.6966 * 800.995.6991
Offices in Birmingham and Allen Park

www.serlinglawpc.com




Protecting your health.
We're here to help.

Don’t take chances with your
health insurance. You and your
staff deserve a quality
Blue Cross® Blue Shield®
of Michigan health plan.

e Group plans: New group
plans can be started at
any time during the year.

¢ Individual plans:
Individual open
enrollment has ended
unless you have a
qualifying event.

» Recognized worldwide.

 Solutions tailored
to your needs.

To learn more about the
affordable BCBSM plans, contact
Member Insurance Solutions.
Call 800.878.6765 or visit
memberinsurancesolutions.com.

Protecting tomorrows. Today.

member insurance SBM

solutions
Protecting tomorrows. Today. =

PREFERRED PARTNER

Member Insurance Solutions is a marketing name of MDA Insurance & Financial Group.
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