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Justices Offer Differing Viewpoints
at State Bar Convention on Supreme Court’s Mission

By Tammy J. Reiss, Editor

ichigan Supreme Court Justices Marilyn Kelly and Justice Kelly has a different view about judicial restraint and
M Maura Corrigan, accompanied by Chief Commisstare decisis. Quoting from Justice Michael F. Cavanagh’s opinion

sioner Al Lynch, imparted their judicial philosophiesn Brownv Manistee County Road Commissidb2 Mich 354, 550
and answered questions posed by the audience at the Staté\Bé2d 215 (1996), she said: “[u]nder the doctrine of stare decisis,
Appellate Practice Section’s program on Supreme Court Advocgxtinciples of law deliberately examined and decided by a court of
held September 17, 1999, in conjunction with the&dnual State competent jurisdiction should not be lightly departed.” Further
Bar Meeting in Grand Rapids, M. quoting fromBrown she stated, “Absent the rarest circumstances,

Each justice gave personal tips on how to prepare and ar}g@eshould remain faithful to established precedent.”
cases before the high court. Justice Corrigan said that her bedBoth Justices, having been members of the Michigan Court of
advice is to “know your audience.” She noted the obvious shiftAppeals before coming to the Supreme Court, commented on the
the Court’s judicial philosophy since January 1999. With the recelifferences between the two Courts. Justice Kelly said that there is
arrival of Stephen Markman, four of the seven justices are strangre give and take among seven justices than three judges, and
subscribers to the textualist philosophy. Corrigan recommendbadt there is a sense that the decision that the Court will make will
that attorneys appearing before the Court read Justice Anlenthe final decision in the matter. She said that the Court’s opin-
Scalia’s book “A Matter of Interpretation” which she called th@ns often take so long to be released because the Court goes

“bible” for the textualist approach. through many revisions. “The Court is aware that its opinions are
In her view, the new Supreme Court is concerned with the f§19re open to public review” so great care is taken, Kelly said.
lowing aspects of the Court’s role: (Continued on page 13)

B The scope of the Court’s judicial power.

B A concern for the separation of powers.
B Whether fair meaning is being given to the words in a statt
B Whether the Court overstepped its bounds in past preced

B The scope of the common law powers of the Court.

Justice Corrigan stressed that this Court is aware of its poy
to overrule established precedent. “You can't just cite a case i
that’s the end of the story,” she said. While there is a concern
stare decisis, and the stability of the law, if the Court determi
that there was an error in the way the precedent has operated
Court will not continue the error. She said the Court is concerr
with judicial restraint.

J nside: Specwl Pullout  Section
michigan Court of ﬂppeals Revised TOPs

See page 7 Appellate Practice Section Officers: (seated) Timothy K.
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From the Chair

By Noreen L. Slank

one thanks all those who helped me get here, and the last

thanks all those who helped me stay here, that leaves only the
middle two. One of those could emphasize that the section has
much interesting and important work to do, with committees that
need members, and that you should seriously consider stepping
up to the plate. The other could report on the section’s ongoing
work.

I have four of these columns to write this year. If the first

Here goes. This fall—Thanks. This winter—Please, we need
you to volunteer your time to section committees. Next spring—
We do lots of good work. Summer—Thanks again. A whole year’s
worth of quarterly addresses from the chair have just passed pain-
lessly for all of us.

So much for Plan A. Now for Plan B. My tenure reaches into the
year 2000. This coincides with my*2gear of practicing law at the
same firm. I'm going to aim for more reflective columns. If you feel
| pile it on too thick, blame it on the fact that | took up a militant form
of yoga this year so | now spend time in the company of somewhat
overly sincere people.

A transition. The Appellate Practice Section Council members
attended a baseball game on the night of our last meeting for the
Council’'s season in June. Tim McMorrow arranged for our group
to be recognized on the Tiger Stadium electronic sign. We were
welcomed as: “The appealing lawyers.” We laughed. Tim beamed.

Even the most-seasoned appealing lawyer is sometimes made
to suffer certain indignities. A client questions the amount of re-
search needed on some key appeal issue. We are the specialists
who are supposed to know such things, after all. A third party
billing administrator declares that reading an appeal transcript is a
paralegal function or that it will not pay for what it deems “exces-
sive” (one) revision of a brief. We must, for assorted reasons, raise
issues that we would like to argue wearing a bag over our heads.
One more weekend falls victim to an Emergency Application For
Leave To Appeal that the referring attorney knew for weeks was
brewing. With due dates stacked atop due dates, we stop to orga-
nize the collection obriginal signatures on that key document:
the stipulation to extend the Court of Appeals’ briefing schedule.

This is the path we chose for ourselves. Remembering why is
what I've been thinking about lately. Most appellate practitioners

(Continued on page 3)
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From the Chair (continued from page 2)

would thrive even in the fray of another type of litigation practi
We could try cases. We are not hiding in our books. We can t
on our feet. Why did we choose this particular path?

What prompted this bout of introspection was the opportur
to spend the better part of two weeks immersed in one file. It
important enough that | off-loaded all the distracting tasks t
gather like crows on road kill whenever there is no time to do th
Planning for the client seminar could wait, even though there w
those who urged otherwise. My historical aversion to filing
tions to extend the time for filing appeal briefs gave way. Now v
a good time to change my tune and realize such motions are
really a public confession of poor time-management skills.

I am supported by a firm of talented attorneys who manage
fine during my infrequent absences. So | became absent, e:
tially, except taneappeal, This is luxury, in any practice, but esg
cially so in the context of a busy insurance defense practic
worked hours that were way too many to manage over a loi
haul. | reestablished my acquaintance with the late night cleal
shift. | struggled to find exactly the right case. | dusted off |
Bryan Garner seminar materials. | looked fioeciselythe right
words.

| served the client well, but the project also served me wel
reminded me, since | had not thought about it much recently, |
much | like to research and, maybe even more, how much I lik
write. At our best, as professional writers and first-rate thinke
appellate lawyers are uniquely positioned to affect the quality
justice. We are honored by being part of this important work.

| recommend a simple experiment. Choose a project, ev
small one. Make it as good as you can possibly make it. Pull ot
the stops. Let yourself forget that it cannot all be billed to -
client. Don'’t just do a workmanlike job. Don't just do your usu
good job. Revise it until it is your best work. The courts and
clients are entitled to look to us to inform, to provoke, to inspi
Devote whatever time it takes to do that. Even if the bulk of y
professional life has to be bottom-lined and billing-guidelined ir
submission, give yourself this experience anyway. Remind yc
self how proud you are about what it is we do. &

1 Effective September 1, 1999, MCR 7.202(6) has been de
from the Court Rules. That is the rule that defined “signed”
mean an “original signature (facsimile signature is not perm
ted).” With this deletion, an attorney for a party can sign oth
attorney’s names to documents such as stipulations. Hallelu|
Kudos to the Supreme Court for eliminating this cumbersome
guirement.

o theapereus Plow (Vem/

I Meeting Schedule I

Thursday, December 16, 1999
3:.00 p.m.
Patrick L. Rose’s Office
230 N. Washington Square #306
Lansing, M1 48933

Friday, January 14, 2000
2:00 p.m.
Sommers, Schwartz, Silver & Schwartz
2000 Town Center #900
Southfield, Ml 48075

Friday, February 11, 2000
2:00 p.m.
Sommers, Schwartz, Silver & Schwartz
2000 Town Center #900
Southfield, Ml 48075

Thursday, March 16, 2000
3:00 p.m.
Gary Field’s Office
232 S. Capitol Ave. #1000
Lansing, M1 48933

Friday, April 14, 2000
2:00 p.m.
Sommers, Schwartz, Silver & Schwartz
2000 Town Center #900
Southfield, Ml 48075

Friday, May 12, 2000
2:00 p.m.
Sommers, Schwartz, Silver & Schwartz
2000 Town Center #900
Southfield, Ml 48075

June 9 or 16, 2000
2:00 p.m.
Sommers, Schwartz, Silver & Schwartz
2000 Town Center #900
Southfield, Ml 48075 I
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ADR Section Holds Seminar in Detroit
Seminar to be held in Grand Rapids, January 14, 2000

The Alternative Dispute Resolution Section of the State BEACilitative Mediation in the Michigan Court of Appeals. The
held a “2 for 1” from “1 to 4” seminar on October 29, 1999, in thePeakers were A. David Baumhart Ill, Settlement Attorney, and
Detroit courtroom of the Michigan Court of Appeals. The samt&mes N. McNally, Settlement Director—both from the Michigan
program will be held in Grand Rapids, January 14, 2000. Court of Appeals. The program highlighted the procedures and

The Detroit program featured welcoming remarks from JW&:ﬁéﬁ?gj& ;r;iecourts settlement program, and its successes

e
Helene N. White and Judge Jeffrey G. Collins. Judges Harold Hoo
and Brian K. Zahra were also on hand to welcome attendees. The presenters emphasized that once a case is selected for the

The first part of the seminar, “Practice Tips: Preparing yOLrj)lrogram, it is mandatory that the attorneys attend, but it is not

. O T . : . mandatory that a settlement be reached. The program is designed
Client for Facilitative Mediation” consisted of a panel discussio . .

0 get the parties talking; only the results are reported to the court,
and was moderated by Laurence D. Connor of Dykema Gossn% the details of the process. The facilitators do not judge “good
PLLC, Detroit. Mark Granzotto of Granzotto and Nicita, PC of De%— ith.” P ' judge g
troit provided the plaintiff’s perspective while John P. Jacobs gt

O'Leary, O'Leary, Jacobs, Mattson, Perry & Mason, PC of South- In addition, the program is flexible, and the conferences can be

field spoke for the defense. J. Patrick Martin of Gourwitz & Barr, P¢gilored to suit the desires and needs of the parties.
Southfield commented from the viewpoint of a mediator. For information and to reserve a spot in the Grand Rapids pro-
The second half of the seminar featured a “Program Spotligefam, contact Annie Madigan at (313) 256-9282.

Judge Encourages Participation in Settlement Program

Editors Note: The following is Judge Helene White'getting the parties together.” Well, we are very happy to say that
opening remarks at the ADR Seminar there is a way to get the parties together and it is working.
Appellate advocacy is a distinct area of legal expertise. While
the bar as a whole may not realize this, most individual attorneys
I want to welcome you and thank you for coming. We are veho venture into the Clerk’s office come to this realization rather
pleased with our settlement program and hope that you will cefuickly. Some of the skills and practices of a good appellate practi-
tribute to the program’s continued success. tioner serve the settlement process well, but there are other skills
When | decided to run for the Court of Appeals in 1992, | did 89d experiences necessary for an effective settlement process that
with a fair amount of ambivalence. | still loved being a trial judgg&@y be lacking. The good appellate practitioner knows the trial
One of the things | enjoyed most was settling cases, especially’@#®rd well and, most important, has a firm grasp of the strengths
ones where the attorneys, parties, and adjusters let me know imf€-weakness of his or her case, and the ability to communicate
diately that | shouldn’t waste my time because there was no pofi¥¢m effectively. These are the positives. However, the appellate
bility of settlement. The process of helping the parties to settf@ecialist may lack the mentality of compromise, the skills of nego-
ment was most gratifying. | feared | would miss the settlemdi@tion, the close relationship with the client, and the ability to
process a great deal if elected to the Court of Appeals. Whegmbrace a settlement as a “win.” Further, because of the need we
arrived here | saw that | had been correct. | did miss it greatly. | addave to believe in legal principles and the consistent application
found that | was frustrated by the artificial wall that existed bgf the law, and to believe that the application of our skills to the
tween settlement at the trial level and settlement on apjetile  appellate process makes a difference, those of us who are most
trial level, there are institutional mechanisms to encourage andfolved in the appellate process may be the least likely to recog-
cilitate settlement. nize the unpredictably of the results in cases that fail to settle.

While the right to go to trial is respected, settlement is recog- Last, I want to share with you one of the many statistics com-
nized as a valuable and essential part of the legal culture. Lawydgd by the settlement office, and that is that most settlements
expect to settle most of their cases, and they welcome the invof@ne in cases where the parties predicted that settlement was un-
ment of their peers through mediation, and judges through setitely. Thus, attorneys, parties, and facilitators must approach the
ment conferences. In contrast, while some cases are indeed sé&@gment process with open minds and flexibility.

after verdict, this not the norm in cases where both sides feel thain deciding whether to take that extra step with the settlement
they have a good chance of prevailing on appeal. There have higéilitator as you approach your bottom line, remember, no one can

many cases on the case call that have caused me to say to mysglle youor your client accept a settlement. You always retain
“This case could and should be settled. If only there were a way@trol of the case. That is, until the Court decidesk.
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The following changes were recently implemented in the Court
of Appeals settlement conference program:

® Rescheduling conferences —Fhis settlement conference

DRI's Second Annual Appellate
Recent Changes In Settlement

Conference Procedures

Advocacy Seminar

DRI's second appellate advocacy seminar will take place at Le
Meridien Hotel in New Orleans, Louisiana, from March 9-10, 2000.

Renowned federal appellate judges, including Judge Alex Kozinski
and Judge John C. Godbold, will offer insight into advocacy at the
2 appellate level. Two experienced appellate lawyers will hold a mock
re_fle(_:ts an obligation owed by .the attorneys 1o the, argument before a distinguished panel of federal appellate
Mlchlgan Cpurt of Appeqls. TF’ avoid unnecessary d8|a¥§dges, including Judge Martha Craig Daughtrey from the Sixth

ifa SChedU“”Q conflict arises in another court We.must aﬁlfrcuit Court of Appeals and Judge Fortunato P. “Pete” Benevides
that counsel first attempt to reschedule the appointmentigy, the Fifth Circuit. Following the oral argument, attendees will

the other court. We will continue to reschedule settlem rticipate in an interactive panel discussion with the oralists and

conferenc_es due to trials, but we musF ask that routine tfl?dges to find out what works—and what doesn’t—when arguing
court business (such as motions) yield to the Court 9ksoe appellate courts.

Appeals schedule. If you need the Court of Appeals to _ )
contact a lower court or opposing counsel to facilitate Attendees will also hear speakers addressing when and how to

rescheduling of a lower court event, please contact {F%€ an interlocgto_ry appea! in the federal appel_late courts, how to
immediately at (313) 256-9282. use CD-ROM briefing, the different rules of practice and procedure

that apply to appeals of administrative agency decisions, effective
Time allotted — The typical first session lasts between twamicus brief writing, and when and how to seek a new trial.

and three hours. P!ease come prepared to discuss yOUBegjges the substantive information, there will be opportuni-

settlement strategy in depth. ties to network with participants and speakers at cocktail recep-

Briefing schedule — If the case does not settle, the couftons and lunch. Attendees can also sign up to sample the world

will set a briefing schedule. Due dates will vafjne famous cuisine of the “Big Easy” at area restaurants with other

previous practice of automatically granting appellants 56 Seminar attendees and speakers.

days will no longer apply.m For further information, contact Mary Massaron Ross at (313)
983-4801, or call the Defense Research Institute at (312) 795-1101.

You can also e-mail DRI aeminar-reg@dri.orght

State Bar’s E-Journal

http://www.michbar.orgEnter your name, enter your e-mail adepinions by fax.

summarize published and unpublished opinions from the Sixih o state Bar's website is fully searchable, and you've

peals. It has been available since June 1999.

Not only does the E-Journal contain summaries of these dgoiu’'ve heard about, you can enter either the defendant’s
sions, it also contains hypertext links to the opinions themselveame or enter a keyword or two. Voila! The opinions contain

longer have to call an automated service to fax it to you. Té®all portion of the opinion’s text. You can also browse the o
opinion is on the State Bar’s website—available to all. ions released by a certain court in a certain month.

You can find a link to each issue lttp://www.michbar.org/ tioners: Start taking advantage of it.
e-journall.

So, if you see an unpublished decision right on point, you thmse words appear—complete with a relevance rating aId a

As a companion to the E-Journal, the State Bar has started
Now Unpublished Decisions and Published publishing its “Green Sheets Edition” in the Michigan Bar Jopr-
Decisions Available in One Place nal. The “Green Sheets” contain all of the month’s summatries
that appeared in the e-Journal organized by practice area. There-
Have you discovered the State Bar of Michigan’s E-Journdti?e, even if you don’t have Internet access, you can still gef the
You haven't? Well, fire up your Internet browser, and point it ®ummaries of unpublished opinions and can get copies of those

dress, and you'll start receiving daily messages from the Bar thatNow, add to all of this the fact that the Court Opinions afea

got

CirCUiF C(_)urt of Appeals, the federal distrigt 09“”3 in Iv'i(:hig""'%urself an invaluable research tool. Fully searchable, you ask?
the Michigan Supreme Court, and the Michigan Court of ARyt the instructions say only to enter the defendant’s name.

Well, keyword searches work here, too. To retrieve an opirion

last
ng

in-

Did you miss an E-Journal on a particular day? No problem. Applause to the State Bar for starting this service. Practi-
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Shannon’s SoapboX

Well, | won't actually be mounting the soapbox this timgidual (“elbow”) clerks, research attorneys, court commissioners,
around, since | have several broken bones in my right leg and aekde in reaching a decision and preparing an opinion. These judicial
that will be puzzled together in mid-November, once the swellihglpers vary widely in experience and competency. The same can
goes down. | won't bore you with the whole story, but I'll give yobe said for the judges themselves, of course.
the moral: In an encounter with a bus, it is little consolation to a If | could vote on whether Judge X or Commissioner Y or Ad-
pedestrian to know he had the right of way. vanced Research Attorney Z should write the opinion deciding my

My real topic today is a familiar one to veteran section memppeal, Judge X wouldn’t always get my vote. And | say that even
bers, albeit not one that the section has addressed lately. Shthddgh Judge X is the only one of the three I'll ever get to look in
counsel be permitted to see the prehearing report in their appealeye and talk to about the issues. Fortunately, no doubt, I'l
before oral argument? Linda Miller Atkinson, a nationally renownegtver have to add that decision to the list of tactical considerations
litigator whose home base is the U.P., recently argued in a Mighiesented by every appeal.
gan Lawyers Weekly “Viewpoint” that the answer is “yes”. She The bottom line is that the judges who sign the opinion are
urged the Court to make prehearing reports available salthla¢  responsible for it whether they wrote it or not, whether it is good or
participants in oral argument have the same base of informatiobad, and whether it is right or wrong. | don’t think | have a right to

Don't hold your breath, Linda. It's an excellent idea whose vikhow if a judge tells his elbow clerk after argument to draft an
tues are apparent to almost all practitioners and even a few appgirion reaching the judge’s desired outcome, and | don't think |
late judges, but there is no chance whatsoever (in my opinion) thae a right to know if a judge decides that a prehearing attorney’s
the Court of Appeals will ever agree to release prehearing repgpteposeder curiamopinion is on the money. There may be more
or that the Supreme Court will ever require it. | think thisra risk in the second instance that the judge has abdicated her re-
chance, however, that the rules (or just the custom) couldspensibility by failing to think long enough or hard enough about
changed to give lawyers some useful insights into the preheatimg case, but so what? There’s no real choice, given the Court’s
report, in a way the Court of Appeals and Supreme Court wouftlume and size. There are too many cases and not enough judges.
support. Realistically, | can’t ask for more than a decision signed by the

The APS Council discussed the subject at some length in Odglge. | don’t think I have a right to demand access to intermediate
ber, without reaching any final conclusions. Speaking for myseiteps leading to the decision.
though, I thought some of the ideas expressed had a realistic chanchis doesn't fully address Linda’s argument, which began by
of finding favor with the Court. Before summarizing those ideaspointing out that the panel and the parties had a common interest in
suppose | should begin by explaining why it is that the Court woah oral argument that cut immediately to the chase. Linda observed
just give us the damn things. that access to the prehearing report would help her do her part to

The Court, as | understand it, deems prehearing reports tcg@ieve that common goal. It would indeed, and most judges would
internal work product, just as private as conversations betweegéee. This advantage, however, is overcome completely by the
judge and her elbow clerk. As an interim step along the way t&@urt’s desire to keep its internal operations private.
decision, and one that precedes the panel’'s own work, prehearinghat last sentence requires immediate qualification. In recent
reports have the potential to mislead advocates. The reports thgears, the Court of Appeals has been remarkably forthcoming in
selves are necessarily of uneven quality, and judges vary widelyewealing to the practicing bar how it functions internally. As |
the degree to which they rely on them. | can hear you, Linda, sayite this column (flat on my back in bed, with my bum leg elevated
ing, “Hey, letmeworry about how much weight to give the reporto reduce the swelling), | am referring to the 119-page chapter of the
| just want to know what the judges are reading.” 1998 Michigan Appellate Bench Bar Conference Handbook en-

Well, there are other obstacles. Prehearing reports that rectfted “Case Preparation by the Research Division.” This chapter
mendper curiamor memorandum dispositiond., most of them) describes the Research Division and how cases flow through its
are supposed to include a proposed opinion. Some of those pagious units, reproduces the manual used by prehearing attor-
posed opinions are adopted by the panel with little changeN®ys, provides copies of actual prehearing reports (with the names
panel that uses a proposed opinion may or may not have donehganged), and much more.
job. Either way, however, it is not hard to understand why the panellt is only because the Court has been so open that | know as
would not want the parties to know the genesis of the opinion.much as | do about prehearing reports. But this openness about

The losing party would likely feel that the panel had abdicat#te process does not extend to specific cases. I'm convinced it
its responsibility and that the appeal had been decided, unfairlyngyer will. And because I'm also convinced that the Supreme Court
an inexperienced and unaccountable lawyer. But the fact is, asN@&lld never release its Commissioners’ reports, | can't see the
all know, that judges everywhere rely in varying degrees on indi-

By Brian Shannon

(Continued on page 11)
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M icHiIGAN CoURT OF APPEALS
Internal Operating Procedures
1999 Revisions

IOP 7.202(6) — “Signed."Prior to September 1, 1999, MCRgre not filed within that 21-day period, the matter will be referred to
7.202(6) required that any document that was required to tRe Chief Judge for dismissal or other action under MCR 7.217.

“signed” must bear theriginal signature of the attorney, or of arjlings received after the 2tlay may be accepted, but costs will be
party proceedin@n propria personaEffective September 1, 1999,35sessed(Effective 10/99.)

that requirement was removed from the court rules. Since then, th TE— ) .
clerk’s office has accepted signatures by consent, signatureﬁ_b(?vICR 7-205(B)(7)-2 — Applications; Filing Fee; Multiple

o L . . Oer Court Numbers. The filing fee of $250.00 is set by MCL
permission, facsimile signatures, block stamps, and S|gnatg6

stamps. The clerk’s office wilotaccept filings with blank signa- %'321; MSA 27A.321, which states that "[{Jhis fee shall be paid

X o only once for appeals that are taken by multiple parties from the
ture lines or omitting any symbol that could be construed as _a . : i

. . same lower court order or judgment and can be consolidated.
signature (Effective 10/99.)

(Effective 10/99.)

O e et oy Qny sinle i o b cllecte o 5 anepary el
i page. ys - . gsmgle trial court order or judgment, or from (b) multiple parties
of the signature page, each bearing one or more original S|gnatH|ries

. . Ag multiple appeals from a single trial court order or judgment, so
of multiple attorneys(Published 9/98.) long as these multiple filings allow for efficient and purposeful

IOP 7.204(B)(2)-2 — Claim of Appeal; Filing Fee; Multiple  consolidation for processing, hearing and decision as a single ap-
Lower Court Numbers. The filing fee of $250.00 is set bypeal. Effective 10/99.)

MCL 600.321; MSA 27A.321, which states that “[t]his fee shall be - . .
) : : The listing of multiple lower court numbers on an order or judg-
paid only once for appeals that are taken by multiple parties from

; - _.ment is by itself of no consequence in determining the number of
the same lower court order or judgment and can be consolldat(ﬁﬁ?]g fees to be paid. If it can tendis determined at the time of
(Effective 10/99.) ’

filing that another party has previously paid the filing fee, the later
Only a single fee is to be collected from (a) one party appealigigheal will be accepted without fee. If it cannobbés notdeter-

a final trial court order or judgment, or from (b) multiple partie;ined at the time of filing that another party has previously paid

filing multiple appeals from a final trial court order or judgment, S@e filing fee, the second fee will be required and it shall be up to the

long as these multiple filings allow for efficient and purposefarties to seek a prorated refund of any excess fee from the Court

consolidation foprocessing, hearing and decision as a single ajon a showing by affidavit that the parties cannot accomplish the

peal.(Effective 10/99.) proper allocation of fee responsibility between or among them-
The listing of multiple lower court numbers on an order or judgelves.(Effective 10/99.)

ment is by itself of no consequence in determining the number of|op 7.205(E)-1 — Application for Leave; Categories of Emer-
filing fees to be paid. If it can bendis determined at the time ofgencies.If a motion for immediate consideration is filed with an
filing that another party has previously paid the filing fee, the latgpplication for leave to appeal under MCR 7.205(E), the application
appeal will be accepted without fee. If it cannobbés notdeter- s internally reviewed and categorized by staff as follows, depend-
mined at the time of filing that another party has previously paj} on the nature of the emergency. In this context, the term “prior-

the filing fee, the second fee will be required and it shall be up to #§e is not meant to reference priority cases under MCR 7.213(C).
parties to seek a prorated refund of any excess fee from the Cguiiblished 9/98.)

upon a showing by affidavit that the parties cannot accomplish the
proper allocation of fee responsibility between or among them-
selves.(Effective 10/99.)

“P riority” category:

A motion for immediate consideration is served

IOP 7.204(H) — Claim of Appeal; Time for Filing Docketing by mail (7-day notice period) or by hand (“immediate” sub-
Statement.MCR 7.204(H) requires that two copies of the docket- mission), but the stated emergency is not viewed by the
ing statement be filed within 28 days after the claim of appeal or district commissioner’s office as requiring action within
claim of cross appeal was filed in a civil appeal. [The same deadline the expedited notice period. The answer to such an appli-
applies after entry of an order granting an application for leave. cation should be filed as directed by the district
MCR 7.205(D)(3).] If the docketing statement copies are not filed, commissioner’s office. If the application is defective, the
the clerk’s office will send a letter to the appellant or cross appel- appellant will be notified by telephone of the defect and
lant informing that party that the appeal is subject to dismissal what must be done to correct it. The matter will be pro-
under MCR 7.217 if the docketing statement is not filed within 21 cessed as a priority, but it may not necessarily be submit-

days after the date of the letter. If the docketing statement copies ted until at least the 21-day notice dfEfective 10/99.)
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“Emergency” category: court’s ruling, the transcript of the trial court hearing, and the par-
ties’ filings. This type of order will preserve the status quo while
A motion for immediate consideration is servethe Court more fully considers the mat{@ublished 9/98.)

by mail (7-day notice period) or by hand (‘immediate” sub- |t 5 motion for immediate consideratiomistfiled with an emer-
mission). The dlstn_ct cc_>mm|55|oner’s office concurs WItBenCy application for leave to appeal under MCR 7.205(E), appel-
the request for action in more than 2 or 3 days, but I§§8; may still alert the clerk to the fact that some action is requested
than 21 days. The answer to such an application shouldigin 56 days of the date the application is filed by, including a
filed as directed by the district commissioner’s office. If thg, o minent notice on the cover sheet or first page of the application,
application is defective, the appellant will be notified bbﬁcluding the date by which action is required. See MCR
telephone of the defect and what must be done to correeins ) (1). The application will be treated as a priority if the district
it. The district commissioner’s office will determine whenommissioner's office determines that the application should be
to submit to the panel deciding the mat(&ifective 10/ g,pmitted in more than 21 days but less than 56 days from the date
99.) of filing, because the order appealed requires acts or has conse-
] . . ) o uences of a substantial nature, such as compelling discovery of
A motion for immediate consideration is served)jegedly privileged information, or because of some impending
by hand and the matter is noticed for “immediate” submiggadjine, such as the start of trial. If the district commissioner’s
sion. The district commissioner’s office concurs with thgffice determines that the application should not be treated as a
request for action within 2 or 3 days. The answer t0 SUgHqrity, the appellant will be notified by telephone as soon as the
an application should be filed as directed by the distrigtiermination is made. The appellant may then choose to file a
commissioner’s office. If the application is defective, thg,qtion for immediate consideratidfEffective 10/99.)

llant will b tified by teleph f the defect and
appetiant Wil be notted by telephone ot the detect an IOP 7.210(B)(3)-2 — Late Transcript.If the transcript is over-

what must be done to correct it. The distric :
commissioner’s office will determine whether time permi ue more than 14 days past the date set in the court rule, a 21-day

the preparation of a commissioner’s report and when\lf’é”‘rmng letter will be sent to appellant(s) with copie.s to
submit to the panel deciding the mat(&ffective 10/99.) appellee(s). See MCR 7.217(A). The appellant is then on notice that
some action must be taken within the next 21 days or the appeal will

. o . be submitted to the Court on the first Tuesday that is 21 days after
~ Practice Note:The district offices of the clerk are each authqye gate of the letter. Submission will be to the administrative mo-
rized and trained to accept and process emergency applicatigfgocket for dismissal (if counsel is retained), or for remand for
and motions(Published 9/98.) the appointment of substitute counsel (if counsel is appointed).
Upon receipt of a motion for immediate consideration withFilings received after the 2tlay may be accepted if the matter has
newly filed claim of appeal, application for leave, or original praot yet been submitted to the Court, but costs will be assessed.
ceeding, the filing will be docketed in the district where it was fild@ffective 10/99.)

and submitted to a panel of judges from that location. OpposingTyq alternatives are available to appellant upon receipt of a 21-
counsel will be telephoned, advised when the motion will be supyy inyoluntary dismissal warning letter: (1) a motion to extend
mitted, and asked whether and when an answer will be filed. Sl for filing the transcript, MCR 7.210(B)(3)(b): or (2) a motion to
mission to a panel of judges will occur as quickly as necessgng,y cause against the court reporter for failing to file the tran-
under 'Fhe circumstances of the individual case, as outlined ab%Y:?i-pt in accordance with the court rule, MCR 7.210(B)(3)(f). Both
(Effective 10/99.) motions must be served on opposing counsel and on the pertinent

Several options may be available to opposing counsel as todbert reporter. Failure to take any action will result in either an
timing of any answer. If counsel will affirm in writing that the actiomntimely brief or submission of the appeal on the involuntary dis-
sought to be stayed will be voluntarily delayed until after the Counissal docket(Published 9/98.)

rules on the emergency filing, the submission process may be deyt 3 motion to show cause against the court reporter is filed and
layed to provide opposing counsel an opportunity to draft a reghanied, the court reporter must file the transcript by the stated
and to give the panel an opportunity to more carefully review thgie or appear before the Court and explain the failure to file. If the
matter before issuing a ruling. If counsel cannot.delay_the actPhnscript is not filed by the stated date, the court reporter must
sought to be stayed, counsel may want to consider filing a rugliyear at the show cause hearing. Once the show cause date is set
mentary response accompanied by copies of all pleadingsygdicourt will monitor the situation and ensure the ultimate filing of
which the trial court's ruling was based. This response will be cQRg transcript. There is no need for counsel to appear at the show
sidered the answer to the motion, so it should be as completg45;e hearingPublished 9/98.)

ossible within existing time constrain{®ublished 9/98.
P g ¢ ) IOP 7.211(A)-1 — Motions; Original and Four CopiesAn

All parties should be aware that the Court may issue an immegliyinal and four copies of each motion are required to be filed. The
ate ruling granting stay pending further review and order of tgginal must have a signature. See I0P 7.20P8fective 10/99.)

Court, and then issue a final ruling after a full review of the trial . .
¢ IOP 7.212(A)(4)-1—Briefs; Appellant Brief Late. Although
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costs may still be assessed, the clerk’s office will accept a latianding the impact of such an order on their time for rehearing or
appellant’s brief as long as the matter has not been submitted toadpplication for leave in the second ca&gdfective 10/99.)

Court under the involuntary dismissal docket. (See IOP 7.217 for a|op 7.217(A) — DismissalThis rule is employed by the Court

complete discussion of the involuntary dismissal docket.) If thg exercise control over its docket. The clerk’s office maintains case
appeal has been dismissed or the matter has been remanded fapH}e,gement lists that are referenced to the filing deadlines for the
appointment of substitute appellate counsel (in cases where appgkketing statement, the transcript, and the brief of appellant (or
lant is represented by appointed counsel), the brief must be accemyss-appellant). When one of these filings is overdue or when the
panied by a motion to reinsta_te the appeal or a motion for rehearggl rt has specifically become aware that the appellant has not
of the order to remandEffective 10/99.) ordered the complete transcript, the clerk’s office will mail to the
IOP 7.212(C)(6)— Briefs; Statement of Factslf the statement attorneys or unrepresented parties a letter warning that if the defi-
of facts fails to include references to the transcript, the pleading&ncy is not cured within 21 days of the date of the letter, the
or other document or paper filed with the trial court, the clerkappeal will be submitted on the involuntary dismissal docket.
office will send a letter advising that the brief is defective. If th&/here the letter is addressed to appointed counsel, a copy of the
statement of facts is not corrected to include references to tater is mailed to the appointing trial court and to the office of the
transcript, the pleadings, or other document or paper filed with thichigan Appellate Assigned Counsel Service (where appropri-
trial court, the appellant’s brief may be stricken in accordance wigtte) [See the Overdue Brief section below for information on ap-

IOP 7.212(1) (Effective 10/99.) pointed counsel’s failure to file a brief on behalf of a defendant-
IOP 7.212(F)-1 — Briefs; SupplementalAbsent leave of the @PPellee in a prosecutor’s appegEjfective 10/99.)
Court, there is no provision for the filing of a supplemelntiaf. If IOP 7.217(A)-1 — Overdue Docketing StatemenkEiling of the

a motion to file a supplemental brief is granted, a response brief willssing docketing statemewithin the 21 daysin the form re-

be permitted. The time for filing such a response will be set in tlg@ired by the Court, will completely cure the deficiency. Filing of

order granting leave to file the initial supplemental brief. If no deathe missing docketing statemexiter the 21 days, but befoseb-

line is set, a response brief may be filed at any time before tméssionon the involuntary dismissal docket will avoid dismissal

appeal is decidedEffective 10/99.) but will still result in the assessment of costs. See MCR 7.219(1).
IOP 7.213(D) — Arrangement of CalendarThe parties are The current practice of the Court is to set such costs at $200. Costs

notified in writing at least 21 days before their case is heard as¥§ assessed against the attorney. Filing of the missing docketing
the date, location, and panel that will hear the case. The parties$iiiémengfter an order is enteredismissing the appeal (or re-
also notified as to the order in which the cases will be heard. TR@nding for the appointment of substitute counsel in a termination
letter will state the date by which further motions in such cas@§ Parental rights appeal) will not automatically reinstate the ap-
should be filed, which date will provide the judges with sufficierf®@l- Appellant will be required to file a 56-day motion for reinstate-
time to review the motions and issue orders before the date of gpgnt following dismissal under MCR 7.217(D) [or a 21-day motion
argument. If necessary, motions for oral argument, motions to 48t rehearing of the remand order under MCR 7.215(G)(1)]. Even if
journ, and motions to dismiss will be submitted to the panel befdig@inStatement or rehearing is granted, the $200 in costs will gener-
the proper notice of hearing date. Opposing counsel will be alerfdly be assessegEffective 10/99.)
by telephone when this occurs. A party can ensure expedited pro-IOP 7.217(A)-2 — Overdue Transcript.Filing of the transcript
cessing if the motion is accompanied by a personally served mdathin the 21 days of the involuntary dismissal warning letter and
tion for immediate consideratio¢Effective 10/99.) immediately notifying the Court of that filing will remove the case
IOP 7.215(H) — Resolution of Conflicts in Court of Appeals from eligipility for sub_mission on Fhe inv_oluntary dismissal QOcket
Decisions.Panels of the Court of Appeals are not permitted @d Provide the basis for the filing oftianely appellants brief.
issue opinions that are in conflict with earlier published opinions fffective 10/99.)
the Court. Rather than issue a conflicting opinion, the second Filing an overdue transcripfterthe matter has been submitted
panel’'s opinion must reach a result consistent with the earlier deait the involuntary dismissal docket is treated in the manner de-
sion, but the second panel will state in its opinion that it wouktribed above for docketing statements. However, because a party
have reached a different result but for the controlling nature ofsaentitled to the effective assistance of appointed counsel on ap-
prior published decision of this Cou(Bublished 9/98.) peal, the Court will not dismiss appeals that are being handled by

Once such an opinion is published, MCR 7.215(H) provides t)g@pointed co_unsel. Rather, remand_ for the appointment of substi-
mechanism by which the conflict will be resolved. Careful noti/te counsel is the customary sanction foappointedattorney’s
should be taken of the fact that the polling procedure contained@iure to ensure the timely filing of the transcripts in any appeal.
MCR 7.215(H)(3)(a) wilhot be invoked if the Michigan Supreme (Published 9/98.)

Courthasgrantedleave to appeal in the controlling case. Thus, the I0P 7.217(A)-4 — Overdue BriefFiling of the brief within the
parties in the second appeal are responsible for monitoring ®tedays will remove the case from eligibility for submission on the
Supreme Court’s orders granting leave to appeal and for und@roluntary dismissal docket. But as with overdue transcripts, the
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time for filing the brief is not thereby extended and the brief will Is¢ipulation to dismiss the appeal is filed. If the case has gone to a
docketed as untimely filed. As a practice note, appellants are @abe call panel, it is discretionary with the panel whether to grant
vised that a motion to extend time to file appellant’s briebisa the motion or accept a stipulation to dismiss. The order of dismissal
recommended response to a 21-day warning letter. The extengithrbe sent to the parties and to the trial court judge and clerk. The
will almost never be granted. And costs will likely be assessexider will reproduce the parties’ specifications as to costs and as to
(Effective 10/99.) dismissal with or without prejudice. If neither subject is addressed

Filing an overdue appellant's (or cross-appellant's) brief aftg}_ the stipulation,_ thg order_will mergly state t.hat. the_ dismissgl is
the matter has been submitted on the involuntary dismissal dodipout ,COSIS' Dlsmlgsgl_wnh or W'thO‘,“ prejudlc_e ',S o_nly d'_s'
is treated in the manner described above for docketing statemequ‘ésed in the order if it is addressed in the parties’ stipulation.

However, the Court will not dismiss appeals that are being handieyplished 9/98.)

by appointed counsel, because a party is entitled to the effectivéPartial dismissals by stipulation may be secured by the parties.
assistance of appointed counsel on appeal. Remand for theFap4instance, one of multiple appellants or appellees may be dis-
pointment of substitute counsel is the customary sanction formaissed without dismissing the entire appeal. Or where more than
appointechttorney’s failure to timely file an appellant’s brief in anypne lower court number is represented in a single appeal, a dis-
appeal.(Published 9/98.) missal of that part of the appeal represented by just one of those

In appeals filed by a prosecutor's office, appointed counsel f3fmPers may be effecteRublished 9/98.)
defendant-appellee is required to file an appellee’'s brief on Parties are advised not to submit proposed orders with stipula-
defendant’s behalf or risk remand for the appointment of substittitss to dismiss under this rule. The clerk’s office will always enter
counsel under the process described in this (Published 9/98.) its own order of dismissal on Court order pageublished 9/98.)

IOP 7.218(A) — Dismissal by AppellantThis rule provides  Stipulations to dismiss appeals will not triggeterk’s order of
the vehicle by which an appellant may successfully dismiss higdigsmissal if fees are outstanding, if the appeal involves a class
her own appeal without the necessity of securing the signatureaafon, or if the case has been submitted on a session calendar. In
every opposing counsel or party on a stipulation to dismiss.sAch appeals, an order of a three-judge panel granting dismissal of
motion to withdraw the appeal under this rule will be held by tilee Court is required by the rui@ublished 9/98.) =
clerk’s office until the first Tuesday that is 7 days from the date of
service of the motion on the appellee(s). If no answer in opposition
is filed, a clerk’s order of dismissal will be entered. If the case

gone to a case call panel, it is discretionary with the panel whet Newsletter Articles

to grant the motion or accept a stipulation to disn(i$ective 10/
00) Prastp i and Ideas Needed

If an answer in opposition is filed by an appellee or a cross-
appellee on or before the first Tuesday that is 7 days from the date  The newsletter invites interested parties to submit

of service, the matter will be submitted on the regular motionticias or commentaries for publication. Articles can be
docket to a panel of three judges for disposition. As with any other

motion, a motion fee is required in support of an appellant’s motionsmeltted by mail, fax or e-mail to the editor:

to withdraw an appeafPublished 9/98.) Tammy J. Reiss, Newsletter Editor
IOP 7.218(B) — Stipulation to Dismisslf the parties to an P.O. Box 476

appeal agree to dismiss the appeal, a stipulation to dismiss may be Royal Oak, MI 48068-0476

filed under this rule. The stipulation must bear the signature of Telephone (248) 227-1181

each attorney or party that is still active in the appeal (a party that Fax (248) 948-9494

was earlier dismissed from the appeal or who never appeared is not
required to sign). See IOP 7.202(6) for information on the types of
“sighatures” that are accepted by the clerk’s office. Further, if ) )
counsel for a party is appointed, that party’s signed personal affi- PIeaS‘_a QomaCt the editor concerning proper format
davit in support of the stipulation must be filed with the stipulation for submissions.

that is signed by the attorneys. If the party is a minor (as in a The newsletter is published quarterly. The newslet-

delinquency proceeding), the affidavit must be signed by the adulter a1so welcomes ideas or tips on hot topics you may
who initially requested the appointment of counsel. In all cases, thyish to see covered here.

caption on the stipulation must match the order appealed from, and
any lower court number that is stated on the face of the filing must
match the lower court number of the appeal being dismi¢&éd.
fective 10/99.)

A clerk’s order of dismissal will be entered when a conformi

e-mail: TIReiss@aol.com

Deadline for the February newsletter

is Monday, January 24, 2000.
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Shannon’s Soapbox (continued from page 6)

Supreme Court forcing the Court of Appeals to release prehearfifprney’s ‘take” on the case. | would have time not only to prepare
reports. answers to the questions, but to reflect on what they might mean

My impression at the October meeting of the APS Councll ngout how we_II the que_stloner l_mderstood the case.
that no one could imagine prehearing reports being released to! "€ guestions, particularly if ur?screened, should be sent to
attorneys. There were, however, some interesting ideas expres$@gnsel with a prominent disclaimer:

For example, prehearing attorneys already are encouraged to men-
tion in their reports the questions they feel would be helpful to asknrHESE QUESTIONS WERE NOT FORMULATED BY NOR

at oral argument (page A-35, for those of you following along in Eg\élﬁ\gf;?g;wz: ggggé%p%ﬁgéﬁiJ&i\gﬂizE
your Handbooks). Why not release those questions to the partieSLOOKEDAT YOUR CASE. THEY ARE BEING SENT TO
beforeoral argument? In fact, why not require, or at least encour- YOU NOW FOR YOUR IN#ORMATION ONLY. AT ORAL
age even more strongly, the formulation of questions by the ARGUMENT. THE JUDGES MAY NOT ASk ANY OF
prehearing attorneys? | think such questions might be very reveal—THESE QUEéTIONS IF NOT ASKED. YOU NEED NOT
ing, sometimes intentionally and sometimes unintentionally ' '

. . ADDRESS THEM UNLESS YOU WISH TO.
These questions could be released to the attorneys in a couple

of ways, screened or unscreened. The advantage of having them .

screened by the panel first is that the actual decision-makers could’ Something to that effect.

then weed out weak, off-point or misleading questions, and per-Another suggestion at the October Council meeting was to

haps everadd questions. The disadvantage, of course, is thglease just the fact section of the prehearing report to counsel.
already busy judges would then have yet another task. AlthougHs was Gary Field's idea, and it's an interesting one. A primary

not a particularly time-consuming task, it's one that couldn’t B€SPonsibility of the prehearing attorney is to provide the panel
done until preparation for argument was well underway. with a neutral account of the relevant facts, anchored in the record.

It's easy for me to suggest that judges should undertake miifi1® report gets a key fact wrong, everything “downstream” is
work, but there could be rewards for the judges, too. In Lindé"gely t_o be tainted by the error. Moreover, an error of this kind is
“Viewpoint,” she reported Judge Whitbeck’s advice at the Upp&FPecially hard for an advocate to overcome at argument.
Michigan Legal Institute in June that attorneys should get right to Many of the objections to release don't apply at all or apply
the point during oral argument. Judge Whitbeck, of course, spe#i§ much weakened force to the statement of facts section. The
for appellate judges everywhere with this observation. | can't thifiatement of facts section would, in most cases, provide ample
of anything more likely to lead to focused, concise arguments tHAgIght into the prehearing attorney’s “take” on the case (better
guestions supplied to the advocates a few days beforehand, 0 Proposed questions). Moreover, counsel would have the very
ticularly if those questions have been reviewed and supplemeri@¢ most likely to be relied upon by the panel.
by the panelists themselves. Of course, there would have to be strings attached. The Court

The general idea of some kind of pre-argument signal from ti§10t going to release any portion of the prehearing report if to do
panel is not new. Judges vary widely in how forthcoming they a¥@ will invite motions from disgruntled litigants, wanting permis-
about what they're really thinking, and different courts have esion to file eleventh-hour briefs aimed at proving that the prehearing
perimented along these lines from time to time. The idea of a pRéorney got the facts wrong or misunderstood which facts mat-
argument communication from the Court is not that different frofgred. It's not that the Court isn't interested in getting the facts
the judge who tells you, as you approach the podium, that };&ht; it’s just that the idea of a new category of motions and briefs

would be well advised to explain immediately why Fact X is nét terrifying to the Court. I think the existing rules will suffice if the
fatal to Argument Z. prehearing facts are not released to the attorneys until after the
| don't think a rule change is needed to experiment along thdngtion cutoff date s_pecified ir_w the notice ofsgbmission. That should
lines. Judges who want to give it a try can just do so, can’t thé%‘?"e a_dvocates with no choice but to explain at oral argument why
OK, | guess | don’t know if they can or not, but they certainly dorfti€Y think the prehearing facts are wrong.
need a rule change. | would think it should be enough if an entire This proposal has the advantage of making no demand on scarce
panel is amenable to the idea. No doubt it would help if the idégicial time and the disadvantage of making public a significant
found favor at a meeting of all the judges. And | imagine Carl GromBRrtion of the prehearing report itself (even if the least-objection-
will want encouragement from sources other than this soapi)€ portion). It cannot succeed unless the Court is willing to ana-

before he directs that added emphasis is to be placed on the for#f its reluctance to release prehearing reports closely, and to treat
lation of counsel queries in prehearing reports. differently portions of the report as to which the substantial rea-

For myself, even if judicial screening proved impractical, | wouPnS for that reluctance do not apply.
love to know in advance what the prehearing attorney thought Surely, however, there is a workable compromise waiting to be
should be asked at oral argument. Whether in search of clarifif3@de. It may be nothing like the proposals aired here. Whatever
tion or information, or whether in an attempt to expose the intellderm it may take, it would be a worthwhile step towards our com-
tual bankruptcy of an advocate’s position by withering Socrafieon goal of greater appellate justic#
examination, these questions would supply clues to the prehearing
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Recommended Reading for the Appellate Lawyer

This issue’s book reviews include two books dealing with objective
legal questions and the exercise of discretion.

By Mary Massaron Ross

Law and Objectivity generality of the law, comparing precise general rules, open stan-
Kent Greenawalt dards, and outright discretion as a way of making decisions.
Oxford Univ Press 1992 Greenawalt looks at the law in light of broader sources of cul-

. e tural and political morality or economic efficiency. He questions
Modern skepticism prompts many to “think that the law is : .
. : . . . Whether, and in what manner, these broader sources can be used in
largely indeterminate, even to think legal reasons are just manipula- . . . LT
egal reasoning and discusses their impact on objectivity in the law.

tive techniques that lawyers and judges use to support resiy aoing so, he discusses the views of Dworkin, Hart, and many

reached on unstated grounds.” And to the extent that judges is €rs

result-oriented decisions, cynicism increases. Kent Greenawalt%as

written a thoughtful book examining the question of whether, and Not I|ght_reqq|ng, Greengwalts book provides a thoughtful an-
in what sense, the law is, or should be, objective. swer to a significant question about the nature of the law. And,

Taking as his paint of departure the notion that the law is u edq_ually important, it offers a conceptual framework that is helpful

ally indeterminate, a position with which he disagrees, Greenawoft ana_lly5|s of any ”‘.‘mber of thomy problems involving rules,
. . . iscretion, and objectivity.

considers the import of language on the determinacy of legal rules.

He points out that the significance of an imperative (a rule for

example) “depends on both shared linguistic competence and

shared assumptions about the social universe people inhabit, how The Uses of Discretion
some forms of action in response to an imperative can determi- Keith Hawkins, ed
nately, or objectively, be said to comply” and other forms of action Clarendon Press 1992

be said not to comply. . . . Anyone who has ever dealt with bureaucratic intransigence
Greenawalt emphasizes that a legal question “is rarely abgyteq on “Catch 22” rules recognizes the importance of discretion.
law in general, but rather is about some specific aspect of the laWQdj  anyone who has ever been surprised and outraged by dis-
some jurisdiction as it applies to specific events.” This narrowipgities in the treatment of like cases knows that unrestrained dis-
of the universe of questions makes the likelihood, a generglfgtion can readily become problematic. This book of essays pro-
agreed upon answer much greater. In addition, Greenawalt pojigs a broad legal and social science analysis of discretion and its
out that the norms or rules of any legal system “are determinatgdg
their nonapplicability to countless human activities.” This means Hawkins defines discretion as “the space, as it were, between
that analyzing determinacy in light of a "steady dose of opiniorpg al rules in which legal actors may exercisé choice....”’Hawkins
especially_ appgllate opinions,_ highly distorts one’s views” abq ues that “[tJo understand how law works, how the words of law
the qgestlon, since those opinions are only necessary Whena Stranslated into action, it is essential to know how legal discre-
case is close or the fe\nswer less than clear. S tion is exercised.” He insists that a better “appreciation of the na-
Greenawalt examines the nature of authority within literary crifjre of discretion is also essential to refinement of legal debate and
cism, theological interpretation, and the social sciences and c@ifYolicy questions” concerned with the exercise of discretion. He
pares it to the kind of interpretation we see in the law. Lookingiafs collected a series of articles from lawyers and social scientists
the authority of the text and of the interpretative community jg help in that effort.
these contexts, Greenawalt concludes that legal interpretation funAmong the most useful essays in the book is the essay written
damentally differs. Legal interpretation has an authoritative int% i Carl E. SchneideRiscretion and Rules: A Lawyer's VieAc-
pretative community of judges "’_‘nd relies on past precedent to ding to Schneider, a rule is “an authoritative, mandatory, bind-
cide narrow and focused.questlons.. ~_ing, specific, and precise direction to a judge which instructs him
Greenawalt also considers the different senses of objectiifjyy 1o decide a case or to resolve a legal issue.” Discretion, on the
including “(1) objective (external) versus subjective (internal); (@her hand, leaves the judge free to decide “one way or another.”
objective (criteria based on reasonable persons) versus subjegyteider identifies intermediate categories where policies or prin-
(personalized criteria); (3) objective (dealing with many situatioeﬁﬂeS come into play. After explaining the advantages and disad-
similarly) versus contextualized (using individualized approacheg}niages of discretion and rules, Schneider describes numerous
(4) objective (dictating results) versus discretionary (leaving mughys 1 limit discretion. Schneider ultimately takes “an irreducibly
to the judgment of officials); (5) objective (fair) versus arbitrary (guivocal position, for it is not possible to say a priori what mixture
unfair).” In his view, “law that is ‘objective’ usually has a flavor ofy¢ ryjes and discretion will best serve in any situation.” The choice

all these senses.” Analyzing whether the law is appropriately g have to be made by careful analysis of each case.
jective requires an understanding of the precise sense in which the

term is used. Greenawalt also treats objectivity as it relates to the (Continued on page 13)
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Justices Offer Differing Viewpoints  (continued from page 1)  Court disposed of 550 more applications than were filed last year,
Justice Corrigan quoted Justice Boyle as saying that beingaBH this year has disposed of 200 more than were filed. This is good
the Court is like being in a marriage, “and maybe it's a shotgi@Ws for practitioners since the time it takes for an application to be

marriage. You have to get along, and learn to disagree with®&€d upon will become shorter.
being disagreeable.” “Currently applications are being assigned to the

Justice Corrigan believes that oral argument has a greater eff@missioner’s office about four months after they are filed,” he

at the Supreme Court level than in the court of appeals. Also, prafid- “A couple of years ago it was nine to nine and a half month§.”
titioners can expect an active court. “You will be peppered with Both Justices said amicus briefs are welcome. In fact, Justice

questions,” she said. Kelly said that the Court may hesitate to grant leave in a particular

In fact, because the Court is so active, Justice Corrigan askege If the briefs are poor. Amicus briefs can *fill in the holes” left
practitioners present if they would prefer, as is the practice in m&¥the parties. Amicus briefs can also point out the impact of the
en banircuit courts, that they be allowed five free minutes to gi&/i€f sought to others and the broader considerations the case
their points out first, “then we beat you up, ” she smiled. TH&SES
audience seemed to have mixed reaction to this suggestion. ~ Justice Kelly also thoughamicusbriefs were helpful to the

Chief Commissioner Al Lynch tried to clarify the procedure tHePurt, and that she has used some as a predicate to the Court's
Court uses when considering applications for leave to appeal, QR#ion- “The most powerful amicus brief can have an unbeliev-
specifically the timing aspects, for the audience. According '€ ffect on the ultimate opinion issued,” she said.

Lynch, if the Court is considering whether to grant an application, Both Justices strongly disfavor the Supreme Court's former
it will often be given “deferred grant status.” This means that Réactice of de-publishing opinions and vowed that the procedure
order will be immediately issued, and instead, the case will ¥l not continue. “It's a bad practice, it leaves everyone wondering
placed on a list that the Court will review at a later date. He s#{BY.” Justice Kelly said. “The Supreme Court owes the parties and

there may be 30-40 cases on the list, from which the Court chod8@dower court an explanation. | acknowledge that it's easier and
which ones to take. safer to give little explanation, but it is part of our role to give an

“Itis an effort to use the utmost care in order to select the bg4planation, even if it provokes reconsideration.”
cases from the big mix that the court is confronted with,” he said. Finally, the Justices seemed intrigued by a suggestion from the
Even with the care taken, there are still times when the Court @idience with regard to suspending the precedential effect of court
dismiss a case on the basis of “leave improvidently granted.” Jg&&PPeals opinions where leave has been granted by the Supreme

tice Corrigan said that this happens when the case, for some Ceourt. Because there is such a high rate of reversal or significant
son, turns out to be different than the Court thought. modification of the lower court’s opinion, this would prevent other

Commissioner Lynch stated that the number of applicatioﬁéses from being decided based on precedent that the Court is

being filed with the Court is down from years past. He said t ely about to changdl

The Appellate Practice Section’s program was video taped and
copies can be obtained for a small fee by contacting Gary L. Field.

Book Review (Continued from page 12)

John Bell, a British scholar, also discusses discretion in a le
context in Discretionary Decision Making: A Jurisprudential Federal Court Practice
View. He argues for a theory of law that integrates knowled .
about power relationships and the exercise of discretion that Chair Sought
been learned from empirical research. He views discretion as a
“power to choose standards for action on the part of an actor,” Withe Appellate Practice Section is looking for someone to
the power to choose unilaterally, and legitimacy conferred by ¥Rair its Federal Court Practice committee. Interested
law into the choice. parties should contact:

Other essays look at administrative discretion, decision-mak-
ing theories as they relate to discretion, and the excercise of discre- Noreen Slank, Appellate Practice Section
tion Qut5|de the cou,rtroom. . o . Chairperson

Like Greenawats pook, thls book is difficult reaQ|ng. Some of Collins, Einhorn, Earrell & Ulanoff, PC
the essays are written in relatively dense and technical prose. Some 4000 Town Center #909
of them are only indirectly relevant to most legal inquiries. But .
anyone seeking to refine their understanding of the exercise of Southfield, MI 48075-1473
discretion, its advantages and disadvantages, and the effect of a Telephone (248) 355-4141
discretionary approach as opposed to use of a rule or some inter- Fax (248) 355-2277
mediate standard, will find this book extremely usefu e-mail: Noreen.Slank@cefu-law.com
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Significant Differences in Federal
and State Appellate Practices

The following chart was prepared by Rosalind H. Rochkind of Garan, Lucow, Miller & Seward P.C. for the Sixth Circuit Riatstice,
and Bolts for Michigan Lawyers seminar held earlier this year. It may be useful for the appellate practitioner who razedjipritther
the Sixth Circuit or the Michigan Court of Appeals.

Notice of Appeal

Federal State

File the notice of appeal with the district court, generally File the claim of appeal with the Court of Appeals;
within 30 das (civil) or 10 dgs (criminal) generaly within 21 dys
Order appealed from must be designated in notice of Order appealed from must be attached to claim of appeal.

appeal, and attachment of any order which is to be subject
of the appeal is requested, but attachment is not required by

court rule.
Pay fees owed to both the district and circuit courts with Pay fee owed to the trial court with the trial court, and fee
the district court. owed to the Court of Appeals with the Court of Appeals

Every attorney signing a pleading in the 6th Circuit must be  Admission to practice in Michigan is sufficient.
specifically admitted to practice before the 6th Circuit.

District Court will serve the notice of appeal on all parties, Appellant serves the notice of appeal on all parties.
and will provide a copy of the transcript order form and
docket entries.

Information from the court

Federal State

6th Circuit will send an informational packet to parties,
including appearance forms and other information about
the gpealprocess.
6th Circuit will establish the correct case caption, which
must thereafter be utilized.
Automatic Stay
Orders are generally not enforceable for 10 days, excluding Orders are generally not enforceable for 21 days, which is
weekends. Note that this is shorter than the time provided  the period provided for taking a civil appeal.
for taking an gpeal.
Transcripts
It is permissible for the appellant to order only partial Absent stipulation or order of the court, an appellant must
transcripts without the court’'s approval. If an appellee order all of the transcripts.
desires additional transcripts, it can request that they be
ordered and if necessav, it can order them.
An appellee must secure its own copy of the transcripts. The appellant must serve a copy of transcripts on each
appellee.
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Briefs
6th Circuit sends out a briefing schedule once the Dues dates of the appellant and Appellee briefs are
transcrpts have been filed. calculated accordinto the court rules.
Formalized schedule regarding the briefing of cross- No specific provisions in the court rules regarding the
appeals. briefing in cross apeals.
No extensions of time provided in the court rule. Brief Stipulated extensions of time for up to 28 days are available
extensions are available by motion. for most appellant and appellee briefs. Extensions are

available ly motion.

Formalized requirements regarding length of brief, Page and font limitations.

including font requirements, type volume limitations.

Colored covers are gagired. No covers iguired or desired.
“Proof” brief is filed before the filing of the joint

appendix, which is followed by the filing of the final

brief.

Each party designates the contents of the joint

appendix at the end of their brief.

Failure to file a timely appellant’s brief will result in Failure to file a timely brief may result in the dismissal of
dismissal of the appeal if the brief is not filed relatively the appeal, but this would only occur after notice and a
quickly after its due date, and accompanied with a lengthy delay.

motion to accet late brief.

Your brief is timely if...
Federal State
Your brief is timely if it is “dispatched” on its due date Your brief is timely if it is filed in Court of Appeals on its
under the circumstances set forth in FRAP 25. due date.

Appendix

Federal State
Formalized requirements for the preparation and filing Provision of appended material is optional for each party.
of a joint appendix, which is the burden of
appellant.Provision of appended material is optional
for eachparty.

Oral Argument
Federal State
A party will lose the right to oral argument if the request for
same is not set forth on the cover sheet of the brief or if the
party’s brief is untimey.

Rehearings

Federal State
A party has 14 days to file a motion for rehearing, and A party has 21 days to file a motion for rehearing, and
no response is permitted unless requested by the court.  timely responses are permitted.

En banc rehearings may be requested. No provision for en banc rehearings, although the Court of

Appeals ma convene a conflict resolutiqgganel.

Appeals to a higher court

Federal State
Petitions for a writ of certiorari must be filed in the Timely applications for leave to appeal to the Michigan
United State Supreme Court within 90 days. Supreme Court must be filed within 21 days, and will be

accepted if filed within 56 das.
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