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New Focus on Immigration and Tax
Criminal Prosecution: Employer I-9
Compliance More Imperative

Than Ever

By Elise S. Levasseur

Introduction

The business climate for U.S. employers is
undeniably difficult in the current economic
downturn and globally competitive econo-
my. Added to employers’ other concerns is a
political environment in which they now find
themselves targeted by the U.S. government
and others seeking increased enforcement of
the nation’s immigration and tax laws. Since
2006, there has been a substantial increase in
the number of news announcements or list-
ings on various U.S. government Web sites
of agency enforcement activities against
employers. These announcements and list-
ings reflect successes in securing millions of
dollars in fines, the expedited deportation of
undocumented workers, and a significantly
higher rate of prosecutions and convictions.!
Almost daily, there is a fresh news report,
complete with photographs, of hundreds of
illegal workers being led away in handcuffs,
of raids on a U.S. businesses, and/ or criminal
indictments of employers, including many
mid-level managers and supervisors.?

Employers are not only being pursued
under a panoply of federal government en-
forcement tools but are also being tested in
Racketeer Influenced and Corrupt Organiza-
tions Act (RICO)? civil suits. In addition, they
must be increasingly aware of a growing
number of states that have enacted their own
legislation requiring compliance with U.S.
immigration laws and that may provide for
an additional layer of fines, or the denial of
state-issued licenses or benefits.*

Employers must also be aware of situa-
tions in which knowledge of the employment
of undocumented workers may be found to
exist because of the use of separate contrac-
tors. Under the Immigration Reform and
Control Act of 1986 (IRCA),> an employer
is not required to complete a Form I-9, Em-
ployment Verification Form, for employees
contracted to work at the employer’s site by
another employer; however, business enti-

ties should have in place proper procedures
to determine whether contractors are in com-
pliance with I-9 verification requirements.
An employer cannot avoid liability under
the IRCA by employing foreign nationals
through an employee contractor arrange-
ment while knowing that the workers of the
contractor are unlawful workers.

In the past, employers may have received
letters from the Social Security Administra-
tion (SSA) stating that the Social Security
Number (SSN) reported by the employer
does not match the name it provided, or there
is no such social security number in existence
with few guidelines on how to use the infor-
mation. Under new final regulations issued
by the U.S. Department of Homeland Secu-
rity (DHS) on August 15, 2007, an employer
may be deemed to have constructive knowl-
edge of its employment of undocumented
aliens where the employer has received a
“no-match” letter from the SSA. Where an
employer receives a “no-match” letter and
does not follow guidance given by the Im-
migration Control and Enforcement (ICE)
branch of the U.S. Department of Homeland
Security on how to achieve a “safe-harbor”
against prosecution, an employer may be
found to have constructive knowledge of the
employment or ongoing employment of an
undocumented worker who first had em-
ployment authorization but has later fallen
out of status.’”

Not surprisingly, employers have increas-
ingly sought counsel on how best to avoid
government and civil actions, and on how
to mitigate their exposure to liability after
a raid, government audit, or other govern-
ment action. Employers may also have ques-
tions about whether to enroll in various U.S.
government programs (such as E-Verify® or
IMAGE’) that purportedly designed to as-
sist U.S. employers in their compliance with
US. law, but which may pose significant
risks if they do participate. Risks associated
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with E-Verify or IMAGE include discrimi-
nating against U.S. workers who, through
some glitch in government databases, are
not able to verify their citizenship or immi-
grant status, and providing evidence to the
U.S. that the employer has violated U.S. law,
which could be used against the employer in
a criminal action.

Examples of Government
Enforcement Efforts Through ICE
Raids

Since April 2006, there have been numerous
examples of raids on U.S. businesses and
arrests, which include the following:

El Pollo Rico Restaurant — On July
24, 2008, the co-owner of El Pollo Rico
Restaurant in Wheaton, Maryland,
Francisco C. Solano, pleaded guilty to
conspiracy to harbor aliens, conspira-
cy to commit money laundering, and
structuring bank transactions to evade
reporting requirements in connection
with the operation of the restaurant.
His wife also pleaded guilty to conspir-
acy to commit money laundering. Both
defendants face a maximum of 20 years
in prison for the money laundering
charge. In addition, Francisco Solano
faces a maximum sentence of 10 years
in prison for the harboring conspiracy
and five years in prison for structuring
transactions to evade reporting require-
ments.

Action Rags USA — The owner of
Houston-based Action Rags USA and
two managers were indicted July 31,
2008, on various charges of violating
federal immigration laws. All defen-
dants were charged with conspiracy to
harbor illegal aliens and to induce ille-
gal aliens to come to the United States.
The defendants were also charged with
inducing aliens to enter the United
States for commercial advantage and
ICE agents administratively arrested
more than 150 illegal aliens, most from
Mexico, who were discovered working
at the plant.

Agriprocessors, Inc. — ICE agents
executed criminal and administra-
tive search warrants on May 12, 2008
in Postville, Iowa, arresting 389 illegal
aliens. According to the ICE, this was
the largest number of illegal aliens
ever arrested in a single-site worksite
enforcement operation . Ultimately, 305

of those arrested were also convicted
of criminal offenses including iden-
tity theft, false use of a Social Security
number, illegal re-entry into the United
States. Two Agriprocessors supervisors
were arrested July 3, 2008 and charged
with crimes that included aiding and
abetting aggravated identity theft and
encouraging aliens to reside illegally
in the United States. In August 2008,
one of those supervisors pleaded guilty
to charges of conspiracy to hire illegal
aliens and one count of aiding and abet-
ting the hiring of illegal aliens.

Swift & Company — On Dec. 12, 2006,
1,297 illegal aliens were arrested at six
Swift meat-processing facilities in six
states. A 10-month investigation into
work-related identity theftculminatedin
search warrants executed at Swift facili-
ties in Greeley, Colorado; Grand Island,
Nebraska; Cactus, Texas; Hyrum, Utah;
Marshalltown, Iowa; and Worthington,
Minnesota. All 1,297 undocumented
workers were charged as immigration
status violators; 274 were also charged
with criminal offenses. On July 10, 2007,
ICE arrested an additional 20 employ-
ees upon executing federal and state
warrants in six states. Those arrests
included United Food and Commercial
Workers (UFCW) union official Braulio
Pereyra-Gabino, who was convicted by
jury May 8, 2008 of harboring illegal
aliens and sentenced to a year in fed-
eral prison. A Swift human resources
employee has also pleaded guilty to
illegal alien harboring.

Rosenbaum-Cunningham Interna-
tional (RCI) — On March 3, 2008, three
former top executives of RCI, a Flori-
da-based janitorial services contractor,
were given prison sentences ranging
from 30 to 120 months for their roles
in defrauding the United States and
harboring illegal aliens. Each was also
required to pay more than $15 million
in restitution to the U.S. Department
of the Treasury. The three operated a
cleaning and grounds-maintenance
service that was staffed predominantly
with illegal aliens. The three contracted
with theme restaurant chains and hos-
pitality venues throughout the United
States. By failing to collect and pay
federal income, Social Security, Medi-
care and federal employment taxes on
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wages it paid, according to ICE, RCI
was able to evade paying millions of
dollars in employment taxes. RCI clients
included House of Blues, Planet Holly-
wood, Hard Rock Café, Dave and Bust-
ers, Yardhouse, ESPN Zone, and China
Grill. As part of the investigation, ICE
agents also arrested 196 illegal aliens at
more than 64 locations in 18 states and
the District of Columbia.

Robert and Angelita Farrell — The mar-
ried owners of a Comfort Inn & Suites
hotel in Oacoma, South Dakota were
sentenced February 22, 2008, to several
years in prison each after a federal jury
found them guilty of peonage (involun-
tary servitude), visa fraud, making false
statements, and conspiracy.

Quality Service Integrity, Inc. (QSI) —
Sixty-threeillegal aliens were arrested in
April of 2007 at a Cargill pork process-
ing plant in Beardstown, Ilinois. They
were employed by QSI, which provides
cleaning and sanitation services for Car-
gill. Sixteen of those arrested, includ-
ing two supervisors, were convicted in
federal court of visa fraud and received
prison sentences. In addition, the QSI
plant manager, Gerardo Dominguez-
Chacon, was convicted of harboring
illegal aliens and aggravated identity
theft and was sentenced to 38 months in
federal prison. QSI's human resources
manager, Maria del Pilar Marroquin de
Ramirez, was also convicted of illegal
alien harboring and sentenced to ten
months in prison. All 63 of those arrest-
ed either have been placed in removal
proceedings or will be after serving
their sentences.

Tarrasco Steel — Seventy-seven ille-
gal aliens working on “critical infra-
structure” construction projects in four
southern states were arrested March
29, 2007, following a five-month ICE
investigation. Many of those arrested
worked for Greenville, Mississippi
based Tarrasco Steel, owned by Jose S.
Gonzalez. Gonzalez allegedly falsified
and altered information on I-9 Employ-
ment Eligibility Verification forms.

Michael Bianco, Inc. (MBI) — On March
6,2007, New Bedford, Massachusetts tex-
tile product company owner Francesco
Insolia and three other managers were
arrested and charged with conspiring
to encourage or induce illegal aliens to

reside in the United States and conspir-
ing to hire illegal aliens. Another person
was charged with transferring fraudu-
lent identification documents. Approxi-
mately 320 illegal workers were arrest-
ed on administrative charges as part of
the operation, representing more than
half of the company’s workforce. Insolia
and other MBI employees working on
his behalf allegedly hired illegal aliens
to fill an expanding workforce. The
company’s customers included the U.S.
Department of Defense. The company
allegedly was aware that many employ-
ees used fraudulent “green cards” and
Social Security cards to obtain employ-
ment. MBI management also allegedly
told prospective employees how to
obtain fraudulent documents.

e JFCO Systems North America — ICE
agents arrested 1,187 illegal alien
employees of Houston-based IFCO Sys-
tems North America at more than 40
locations nationwide on April 19, 2006.
Seven IFCO managers were also crimi-
nally charged with crimes including,
knowingly hiring illegal aliens, trans-
porting and harboring illegal aliens, and
conspiring to transport illegal aliens.
All seven have pleaded guilty and are
awaiting sentencing. Five additional
IFCO managers were indicted in Feb-
ruary of 2008 for similar crimes and are
awaiting trial."’

Government Enforcement Tool
Box

The key enforcement tool in the government’s
arsenal has been the Immigration Reform
and Control Act of 1986 (IRCA),"" which
was enacted by Congress in 1986 to attempt
to stop the flow of illegal immigrants to the
US. by removing the incentive for illegal
entries, that is employment in the U.S. Under
IRCA, U.S. employers are prohibited from
knowingly hiring'? or continuing to employ
an unauthorized alien,” and they carry the
burden of immigration law enforcement to
screen their employees to ensure that only
those with work authorization are employed
in the U.S."* The Illegal Immigration Reform
and Immigrant Responsibility Act of 1996
(IIRIRA) amended some provisions of IRCA
by providing employees with some “good
faith” defenses against technical paperwork
violations, reducing some of the acceptable
documents for completion of Form I-9 and
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by providing some protection for certain
employers who are part of multi-employer
associations. It should also be noted that INA
274A(b)(6) does not provide an employer
with a good faith defense where the employ-
er has engaged in a pattern of violation of
US. law.?

Because IRCA has had limited success
since its enactment, and because the Bush
Administration has worked to push for-
ward its agenda for a “Guest Worker” pro-
gram while at the same time understanding
the current anti-immigration sentiment in
the U.S,,' the Administration authorized in
2005 the criminal prosecution of employers
through a panoply of enforcement tools pri-
marily used by the Immigration Control and
Enforcement (ICE) Branch of the Department
of Homeland Security (DHS) In 2005, DHS
authorized ICE to implement the Secure Bor-
der Initiative (SBI), and to work cooperative-
ly with the Internal Revenue Service (IRS) to
bring criminal tax prosecutions."”

As stated, the DHS has since April 2006
increased its enforcement efforts by focusing
on criminal prosecution of employers who vi-
olate IRCA rather than on the civil and mone-
tary penalties utilized from 1986 to 2006, and
the IRS has initiated similar criminal actions
against employers for money laundering as
well as for failure to withhold and pay tax-
es. Until 2006, the U.S. government focused
on the use of civil penalties, which ranged
from $110.00 to $1,000 per employee for so-
called “paperwork” violations." Under some
previous and current government practices,
maximum fines assessed for knowingly hiring
an unauthorized worker in the U.S. reached
$16,000 per worker, and there is a potential
danger of receiving up to six months in jail
where the government could/can establish a
“pattern or practice” of knowingly employ-
ing or continuing to employ unauthorized
workers.”"

Violations that may give rise to U.S. Gov-
ernment enforcement actions include:

e Harboring Illegal Aliens: a felony
offense with sentencing potential of 5
years imprisonment (8 USC § 1324).

e Money laundering: a felony with a sen-
tencing potential of 20 years imprison-
ment (18 USC § 1956).

e Unlawful Employment of Aliens: a felo-

ny offense with sentencing potential of 6
months imprisonment (8 USC § 132(a)).

e False Statement: a felony offense with
sentencing potential of 5 years impris-
onment (8 USC § 1001).

e Identification Document Fraud: a felony
offense with sentencing potential of 15
years imprisonment (8 USC § 1028).

e Aggravated Identity Theft: a felony
offense with sentencing potential of 15
years imprisonment (8 USC § 1028(a)).

e False Social Security Number: a felony
offense with sentencing potential of 5
years imprisonment (42 USC § 408).

Primary Basis of Prosecution:
Knowingly Hiring or Continuing to
Employ an Unauthorized Worker

It is very important to understand that under
IRCA an employer may not need to have actu-
al knowledge that it is knowingly employing
or continuing to employ an undocumented
worker for the government to prosecute.
Key in the government prosecutorial strate-
gies has been to find that the employer had
“constructive” knowledge of the unlawful
employment of undocumented workers.
Constructive knowledge is defined under
the United States Citizenship and Immigra-
tion Services (USCIS) regulations as knowl-
edge that may fairly be inferred through
notice of certain facts and circumstances that
would lead a person, through the exercise
of reasonable care, to know about a certain
condition,” and it imposes on employers an
obligation to complete, maintain, and update
a Form I-9 Employment Verification Form.”
Under the Immigration and Nationality Act,
(INA), as amended, there is a rebuttable pre-
sumption of constructive knowledge if the
employer 1) fails to complete or improperly
completes the Form I-9; 2) fails to take rea-
sonable steps after receiving information that
the worker is not authorized to work; 3) acts
with reckless or wanton disregard for the
legal consequences of permitting another in-
dividual to introduce an unauthorized alien
into its workforce or to act in its behalf; or
4) fails to take reasonable steps after receiv-
ing information indicating that the employee
may be an alien who is not employment au-
thorized such as, a) the employee requests
that the employer file a labor certification or
employment based visa petition on behalf of
the employee, b) written notice to the em-
ployer from the SSA reporting earnings on a
W-2 that employee’s name and correspond-
ing SSN fails to match SSA records, c) writ-
ten notice from the DHS that immigration
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documents presented by the employee in
completing Form 1-9 are assigned to anoth-
er person or there is no agency record that
the documents have been assigned to any
person.”? Examples of situations where con-
structive knowledge has been found include
INS vs China Wok Restaurant® (constructive
knowledge can include situations where an
employer has completed an I-9 that reveals
information that the foreign national is out-
of-status but the employer fails to reverify
employment authorization) and United States
v Carter* (constructive knowledge can also
arise from allowing poorly trained employ-
ees to complete I-9 forms).

A review of the activities of ICE and other
government agencies demonstrates that ICE
has primarily focused on the most egregious
employer violations, which are the harboring
and smuggling of unlawful workers. Under
U.S. law, employers are subject to prosecu-
tion for transporting an undocumented alien
to further his or her unlawful presence; for
concealing, harboring, or shielding an un-
documented alien; or for inducing or encour-
aging an undocumented alien to illegally en-
ter the United States.” Under United States v
King,* harboring a foreign national may be
found where the employer has engaged in
additional acts other than mere employment
that help an undocumented alien to further
his or her unlawful employment, such as pro-
curing false documents, providing a warning
about a future inspection, and/or providing
housing to the undocumented alien.

If there is no harboring involved, an
employer who knowingly hires at least ten
workers, and who has actual knowledge of
unlawful employment can be fined and im-
prisoned up to five years.”’ Where the har-
boring is done for the purpose of commer-
cial gain or private financial advantage, the
maximum prison term increases from five to
ten years.”

Employer Requirements Under
IRCA

A review of an employer’s requirements
under IRCA is helpful for understanding
potential employer liability and illustrating
the primary means by which the employer
can avoid liability and criminal prosecution.
IRCA requires that all employers complete a
Form I-9 if the employee was hired on or after
November 6, 1986,” and that in doing so, that
the employer cannot discriminate against
U.S. workers on the basis of national origin or

citizenship.”* Proper and non-discriminatory
completion of an I-9 is critical for the reason
that an employer who properly completed I-
9 records can use affirmative defenses avail-
able to employers under IRCA %!

A Form I-9 has three sections. Section 1
of an I-9 must be completed and signed by
the hiree on the date of hire and requires as-
sertion by the hiree of his or her legal status
in the United States. That is, the hiree must
indicate that he or she is a U.S. citizen, lawful
permanent resident, or nonimmigrant alien
with work authorization.”” Although it is the
employee who makes the assertion about his
or her immigration or citizenship status, it is
the employer who is responsible for assuring
that Section 1 is completed by the employee
on the first day of hire.

Section 2 is completed by the employer
and requires that the employer attest that it
has examined original documents presented
by the hiree, which are from a list of accept-
able documents (listed on the reverse side of
Form 1-9) that demonstrate identity and the
right to work in the United States.** Exami-
nation of the employees’ original documents
must be completed within three days of hire.

Section 3 of Form I-9 is completed only
when information provided by the employee
indicates that there will be a need to re-verify
his or her employment authorization. There
are three circumstances under which an em-
ployer must re-verify employment authoriza-
tion: a) when an employee presents a receipt
for a document that must be reverified with-
in 90 days; b) when the employee’s employ-
ment authorization document expires; or c)
when the employer receives a letter from a
U.S. government agency informing the em-
ployer that the employee is not authorized to
work in the United States.*

E-Verify and IMAGE Not
Necessarily a Safe Harbor for
Employers

Unlike the proposed DHS regulations con-
cerning “no-match” letters from the SSA that
provide for a “safe-harbor” for employers
who follow a complex set of protocols for
following up on the “no-match” letter, new
government programs such as E-Verify and
IMAGE do not provide a “safe-harbor” for
those employers who participate. Informa-
tion that the employer provides to the govern-
ment concerning its past and current hiring
practices may be used against the employer
in criminal or civil prosecution.
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What is the benefit of participating in the
new programs? According to ICE, by volun-
tarily participating in the IMAGE programs,
companies can reduce unauthorized employ-
ment as well as the use of fraudulent identity
documents. As part of IMAGE, ICE and the
USCIS will provide education and training
on proper hiring procedures, fraudulent doc-
ument detection, use of the E-Verify employ-
ment eligibility verification program and
anti-discrimination procedures.* To partici-
pate in IMAGE, employers must agree to the
following;:

1) Complete a self-assessment ques-

tionnaire;

2) Enroll in E-Verify;

3) Enroll in Social Security Number

Verification Service;

4) Adhere to IMAGE Best Employ-

ment Practices;

5) Undergo an I-9 audit conducted by

ICE; and,

6) Review and sign an official IMAGE

partnership agreement with ICE.

After enrollment and commitment to
DHS’s best hiring practices, program par-
ticipants will be deemed “IMAGE Certified,”
which ICE believes will become an industry
standard.’® This author believes that the best
time to advise an employer to enroll in IM-
AGE is after the employer has been audited
or raided by ICE so that the employer ac-
quires no new liability by its participation in
IMAGE.

Implementation or Reexamination
of Employer I-9 Compliance
Program

Because ICE has made it clear that all
employers are at risk regardless of their size
or their particular industry, it has become
imperative that all employers have in place
a comprehensive I-9 compliance program to
avoid criminal prosecutions for employing
undocumented workers.¥” In this author’s
opinion, currently the most effective and saf-
est defense against prosecution and civil suits
under RICO is ensuring that the employer has
a written compliance program for employ-
ment verification and that its I-9 forms are
completed correctly and on a timely basis. A
written compliance program is also critical in
helping employers avoid possible national
origin and citizenship discrimination from
engaging in unfair immigration hiring relat-
ed practices.

The following is a list of suggested em-
ployer practices:

A. Every employer should have a
written policy explicitly prohibiting
discrimination against U.S. workers
and explicitly prohibiting the hiring
of illegal workers. The policy should
be reviewed with every person who
has hiring authority and every person
in the employer’'s human resources
department who is responsible for
asking employees to complete an I-
9 Form. The presence of an overall
corporate compliance policy tends
to demonstrate an employer’s good
faith and may mitigate any penalties
assessed by either ICE or the Office of
Special Counsel for unfair Immigra-
tion related hiring practices.

B. Every employer should promi-
nently display notices to its employees
that it explicitly prohibits discrimina-
tion against U.S. workers and explic-
itly prohibits the hiring of workers
not authorized to work in the United
States.

C. Every employer should conduct
an audit of its Forms I-9 on an annual
basis to assure that it is in compliance
with U.S. law.

D. Every employer should designate a
key individual who is responsible for
the business entity’s overall employ-
ment eligibility verification program
and who will explain the policy to per-
sonnel handling the daily obligations
of completing 1-9s on a timely basis,
as well as those who will be involved
in the annual internal audit. The indi-
vidual responsible for the overall pro-
gram must ensure that key personnel
receive adequate training on how to
properly complete 1I-9s, how to con-
duct an audit, and how to legally cor-
rect and replace missing I-9s without
engaging in unfair immigration relat-
ed hiring practices.

E. Every employer should ensure that
employees fully and properly com-
plete Section 1 of the form on or before
the date of hire.

F. Every employer should examine
only original documents presented by
each employee at the time employment
begins to ensure that they appear to be
genuine and related to the person pre-
senting them and that the documents
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are either from List A or List B and List
C of the reverse side of the Form I-9.
G. Every employer should fully and
properly complete Section 2 of the
I-9 and attest that the employer has
inspected the documents and, to
the best of his or her knowledge, the
employee is authorized to work in the
United States.

H. Every employer should establish a
tickler system to reverify the employ-
ment authorization document if the
employee indicates that employment
authorization will expire in the future.
I. Every employer must take reason-
able steps to resolve social security
“no match” letters. With the looming
implementation of the DHS’s social
security no match regulations, employ-
ers must take care not to acquire con-
structive knowledge of continuing to
employ an undocumented alien.

J. Every employer should separate
Forms [-9 from other personnel files,
which will permit easy and quick
access for internal audit or govern-
ment audit purposes.

K. Every employer should understand
the retention requirements for I-9
forms and should establish a system for
disposing of I-9 forms for employees
who have been terminated. Employ-
ers should retain I-9s for every current
employee. For terminated employees,
I-9s must be retained for three years
from the date of hire or one year from
the date of termination, whichever is
longer.

L. Every employer using contract
employees must establish written
procedures to assure that contractors
are in compliance with 1-9 employ-
ment verification provisions. Con-
tracts between employers and contrac-
tors should contain language that I-9
compliance is the responsibility of the
contractor. Contracts should contain
indemnification against liability for
improperly completed I-9s.

Common Errors Found When
Auditing Forms 1-9

The following are common mistakes found
when conducting an internal I-9 audit that
must be corrected for an employer to dem-
onstrate that it has acted in good faith in its

continuing obligation to remain in compli-
ance with IRCA.

In Section 1 the Employee:

Did not complete the I-9 on the date of
hire;

Did not sign and/or date the form;

Did not attest to his or her status in one
of the three boxes provided: U.S. citizen,
lawful permanent resident or nonimmi-
grant with work authorization which
expires;

Did not indicate a date on which
employment authorization expires if the
employee indicates a date of employ-
ment authorization expiration and
either an alien registration or admission
number;

If a lawful permanent resident, did not
indicate an alien registration number;

Did not indicate a maiden name or stat-
ed “none” or "N/A."

In Section 2 the Employer:

Did not sign and/or date the I-9;
Did not indicate the date of hire;

Did not examine original documents
within 3 days of hire;

Accepted documents that were not on
either List A or from List B or C;
Over-documented the 1-9 with docu-
ments from List A and from List B or C;
Did not provide the name and address
of the company;

Did not provide the employee’s job
title;

Photocopied the documents but did not
complete the I-9;

Did not provide the name of the docu-
ment issuing authority;

Did not provide the expiration date of
the document, if applicable;

Accepted expired documents where not
permitted;

Did not follow up on documents for
which the employee provided a receipt
within 90 days;

In Section 3 the Employer:

Did not reverify employment authori-
zation or document where a receipt for
a document was provided; or the U.S.
government notified the employer that
the information provided by either the
employer or the employee is inaccu-
rate;
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e Information concerning the document
was not provided, including the expira-
tion date of the new document, if appli-
cable;

¢ Did not sign Section 3.

Best Practices for Correcting
Errors on Forms I-9 Discovered
During Internal Company Audit

e Obtain a complete list of all employees
listed on Employer’s payroll;

e Determine if there is an I-9 for each cur-
rent employee;

e Determine whether there are employees
who are no longer with the company for
whom an I-9 should have been complet-
ed and that the employer should have
retained subject to the USCIS retention
schedule (one year from the date of hire
or three years from the date of termina-
tion, whichever is longer);

e Determine whether all boxes on the
form have been completed;

e Complete or have the employee com-
plete missing information on the form,
but be sure that the information is not
back-dated when corrected; initial and
date the corrections made as of the date
of the correction;

e Consider using a different color ink to
make the corrections;

e Have employer corrections made by the
individual at the company who origi-
nally completed Section 2 or Section 3,
if available;

e Use caution when approaching employ-
ees to provide documentation not origi-
nally provided. Do not specify which
document the employee can provide if
a document is missing;

e Do not destroy an existing 1-9 if it is
required under the law. Annotate,
initial, and date the form or consider
attaching a new I-9 form to the existing
I-9 form, but do not destroy an existing
I-9 for a current employee.

e Separate [-9s from other employee
records;

e Separate I-9s from terminated employ-
ees and indicate the date the I-9 can be
destroyed according to USCIS retention
schedule.

Conclusion

At this writing, it is likely that the activity by
ICE enforcing U.S. immigration laws against
employers will continue for the next several
years. The best defense is to return to the fun-
damentals of compliance with nondiscrimi-
natory I-9 compliance and to put into place
written compliance policies that confirm the
employer’s adherence to the law, its prohibi-
tion against discrimination, and its commit-
ment to ongoing internal audits of its records
and policies. Further, the use of E-Verify
and IMAGE should be considered going for-
ward to assure that the employer is engaged
in using best practices in compliance with
IRCA.
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