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Introduction

Directors and officers of Michigan corpora-
tions are required to act in the best interests
of the corporation and its shareholders.! Fre-
quently, individuals serving a corporation
in a fiduciary capacity acquire information
regarding a corporate opportunity —includ-
ing potential acquisitions, business combina-
tions and prospective agreements, licenses or
other relationships with third parties—that
may be beneficial to the corporation and in
which the corporation has a legitimate inter-
est. Directors and officers who pursue such
an opportunity for private gain or the benefit
of another, without having first presented it
to the corporation, are said to have “appro-
priated” or “usurped” an opportunity to
which the corporation is entitled. Moreover,
individuals who are required to discharge
fiduciary duties to more than one entity may
be confronted with an irresolvable conflict
when numerous entities may lay claim to the
same corporate opportunity.

Directors and officers must make difficult
decisions when confronting corporate op-
portunities. Determining whether a specific
business opportunity constitutes a “corporate
opportunity” for purposes of the doctrine, as
well as identifying the specific actions that
must be taken to avoid significant potential
liability to the corporation and its sharehold-
ers, are tasks that require careful analysis and
thoughtful execution.

Recognizing the complexity of the analy-
sis and the need to empower corporations to
govern themselves effectively in this regard,
several states have enacted statutory provi-
sions permitting corporations to renounce,
in advance, certain specified opportunities
or classes of opportunities to which the cor-
poration would otherwise be entitled. Al-
though the Michigan Business Corporation
Act (the “MBCA”)? currently authorizes cor-
porations to disclaim corporate opportunities
under certain circumstances, the statutory
provisions are inadequate in some important
ways. This article proposes that the Michigan

Legislature amend the MBCA by authoriz-
ing Michigan corporations to adopt advance
renunciation provisions in their articles of in-
corporation or by board action. The MBCA,
as so amended, would eliminate time-con-
suming processes that currently must be
followed by corporations, afford directors
and officers greater protection from poten-
tial liability, and encourage Michigan-based
business enterprises that frequently appoint
persons to multiple board positions to select
Michigan as their jurisdiction of incorpora-
tion.

Factual Scenarios

Consider the following hypothetical exam-
ples that illustrate the dilemma that must be
resolved by directors and officers of a cor-
poration when presented with a corporate
opportunity.

Joint Venture

Mackenzie is an executive officer of Electric
Vehicle Co. (EVC), a corporation that manu-
factures and distributes technologies for bat-
tery electric vehicles. EVC holds a majority
interest in HybridTech, Inc. (HTI), a joint ven-
ture that develops technologies for vehicles
combining the internal combustion engine of
a conventional vehicle with the battery and
electric components of an electric vehicle.
Mackenzie, who was previously appointed
to serve on the board of HTI, is approached
by an officer of New Cars, LLC (“New
Cars”), an original equipment manufacturer
that produces and exports passenger vehicles
incorporating green technology. New Cars is
seeking a long-term supply agreement for
clean engines as part of a new vehicle plat-
form, and both EVC and HTI are suitable
suppliers. Mackenzie, however, believes
that the agreement may be better suited for
HTI, and she is perplexed over whether she
may direct the opportunity to HTI without
breaching her fiduciary duties to EVC.
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Venture Capital Fund

DeAnn is the managing director of Savvy
Ventures, LLC (SV), a venture capital fund
focused on biotechnology, medical devices,
and related technologies. DeAnn is also a
director of one of SV’s portfolio companies,
Spinal Fusion Corp. (SFC), which devel-
ops and distributes prosthetic spinal disc
devices. While attending a venture capital
symposium, DeAnn learns about Precise
Surgery, Inc. (PSI), a corporation developing
alternative, minimally invasive surgical tech-
nologies. Although PSI is seeking follow-on
financing, its founding shareholders are will-
ing to consider a sale of the company. Not-
withstanding her conclusion that SFC would
benefit from acquiring PSI’s assets or stock,
DeAnn determines that the opportunity may
be best suited for direct acquisition by SV,
much to the dismay of certain shareholders
of SFC.

Spin-Off and IPO

Spencer is the majority shareholder and
chairman of the board of Global Toys Co.
(“Global”), a manufacturer and distributor of
games, books, and educational toys. Global
recently completed the spin-off of Sleepy
Time, Inc. (“Sleepy”), a former subsidiary
of Global that specializes in the publication
of e-books and related online content that
are suitable for children. Following Glob-
al’s distribution to its shareholders of all
the outstanding shares of Sleepy’s common
stock and Spencer’s appointment to Sleepy’s
board, Sleepy raises capital by engaging in
an initial public offering of common stock.
Following the IPO, Spencer is approached
by an executive from a major Hollywood
studio regarding the development and dis-
tribution of toys, books, and Internet content
featuring characters from a recent hit movie.
Spencer refers the opportunity to Global but
subsequently realizes that the opportunity
is squarely within the scope of prospective
business recently highlighted to Sleepy’s
board during a strategic review.

The foregoing examples illustrate the un-
tenable position of a director or officer facing
what is frequently an irresolvable conflict of
interest, and one could reasonably foresee an
action being brought by or in the right of a
corporation under each of the circumstances
described above. A director or officer who is
found to have breached the duty of loyalty to
the corporation by appropriating a corporate
opportunity is subject to a host of potential

sanctions, including monetary damages and
equitable relief.?

Development of the Doctrine

Directors and officers of a Michigan corpora-
tion owe fiduciary duties to the corporation
and its shareholders.* One of the essential
duties is the duty of loyalty, which prohibits
directors and officers from using their posi-
tions of trust to further their private inter-
ests to the detriment of the corporation.® The
MBCA also establishes a statutory standard
of conduct in Section 541a, which requires
directors and officers to discharge the duties
of his or her position in good faith, with the
care that an ordinarily prudent person in a
like position would exercise under similar
circumstances, and in a manner that he or she
believes to be in the best interest of the cor-
poration.® Individuals who are vested with
fiduciary duties, however, are not required
to conduct all of their personal business mat-
ters in their capacity as a director or officer of
the corporation.” Nevertheless, they cannot
disregard their obligations to the corporation
and its shareholders by appropriating busi-
ness opportunities that properly belong to
the corporation.® For this reason, there exists
a tension between a director and officer’s
responsibility to the corporation and their
right to conduct their own private affairs.
The corporate opportunity doctrine devel-
oped through the common law in an effort to
address the conflict that must be resolved by
a director or officer evaluating an opportu-
nity that may belong to the corporation.’ The
common law has produced numerous itera-
tions of the corporate opportunity doctrine,
most of which find their basis in the seminal
Delaware case of Guth v Loft, Inc."” Generally,
the doctrine provides that when a corporate
opportunity is presented to a director or of-
ficer, he or she may not pursue the opportu-
nity for personal benefit or the benefit of an-
other to which the corporate official similarly
owes a fiduciary duty, if (a) the corporation
is financially able to undertake the opportu-
nity, (b) the opportunity is within the corpo-
ration’s line of business, (c) the corporation
has an interest or reasonable expectancy in
the opportunity, and (d) by taking the op-
portunity, the interest of the fiduciary will
conflict with the interests of the corporation."
Further, the court in Guth also established the
basis for a corollary rule providing that a di-
rector or officer may take a corporate oppor-
tunity if (a) the opportunity is presented to
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the director or officer in his or her individual
capacity, (b) the opportunity is not essential
to the corporation, (c) the corporation holds
no interest or expectancy in the opportunity,
and (d) the director or officer has not wrong-
fully employed the resources of the corpora-
tion in pursuing or exploiting the opportuni-
ty.!2 Although a few Michigan cases have fol-
lowed the principles annunciated in Guth,"
the case law in Michigan is not particularly
well developed with respect to the doctrine.

Michigan Statutory Considerations

Certain provisions in the MBCA implicitly
authorize Michigan corporations to renounce
corporate opportunities and permit directors
or officers to pursue them independently.
For example, Section 488 of the MBCA allows
shareholders to formalize an agreement gov-
erning the exercise of corporate powers,
management of the corporation’s affairs, or
the relationships among the shareholders,
directors, and the corporation, provided the
agreement is not contrary to public policy."
Section 488 requires that such an agree-
ment be set forth in the corporation’s char-
ter or bylaws or in a document signed by the
shareholders.”” Thus, Section 488 certainly
provides a basis for a corporation to adopt
charter or bylaw provisions governing cor-
porate opportunities, provided the corpora-
tion is able to satisfy the remaining statutory
requirements.

Assuming that an agreement adopted
pursuant to Section 488 and related to cor-
porate opportunities would survive a public
policy challenge, certain provisions in the
statute should cause practitioners to be cau-
tious when relying on its terms. For example,
Section 488(2)(a) requires that an agreement
related to the matters set forth in the statute
be approved by all of the shareholders at
the time of the agreement.!® Section 488(10),
however, states that the failure to satisfy
the unanimity requirement of Section 488(2)
does not invalidate an agreement that would
otherwise be considered valid.”” Presumably,
the latter provision prevails and, absent un-
related charter or bylaws provisions requir-
ing a greater degree of shareholder approval,
a charter amendment or bylaw provision ap-
proved by a majority of the shares entitled to
vote would be considered valid. Neverthe-
less, the ambiguity presented by Section 488
warrants careful consideration when share-
holder unanimity may not be achieved.

More importantly, an advance renuncia-
tion provision adopted pursuant to Section
488 ceases to be effective when the corpora-
tion’s shares become publicly traded.** Thus,
directors and officers of a corporation that
has adopted charter or bylaw provisions re-
lated to corporate opportunities, but that is
contemplating or has completed an initial
public offering, lose the benefit of the statu-
tory provisions upon completion of the IPO.

Another statutory resource for practi-
tioners addressing corporate opportunities
is Section 545a of the MBCA. This statute
governs interested director and officer trans-
actions and prohibits injunctive relief and
sanctions from being imposed as a result of
the transaction. Pursuant to Section 545a, a
transaction in which a director or officer is
determined to have an interest may not be
the subject of injunctive relief or an award of
damages in a lawsuit by a shareholder or by
or in the right of the corporation, as long as
the director or officer establishes the transac-
tion was either (a) fair to the corporation at
the time entered into or (b) approved by a
majority of disinterested directors or share-
holders.” In connection with seeking board
or shareholder approval, the director or of-
ficer must disclose all material facts related
to the transaction and the director or officer’s
interest in the same.>

In the context of Section 545a, the question
that arises is whether a prospective business
opportunity in which both the corporation
and the director or officer may have an inter-
est constitutes a “transaction” that is subject
to the statutory procedures and protection.
Stated differently, it is unclear whether a di-
rector or officer who refrains from pursuing
an opportunity and discloses it to the board
or shareholders for approval has, in fact, dis-
closed an interested “transaction” thereby
entitling the director and officer to the pro-
tection afforded by Section 545a. The term
“transaction” suggests that the subject event
or condition has occurred and the parties to
or participants in the same have been estab-
lished. A business opportunity, on the other
hand, may be properly characterized as a set
of favorable circumstances that may lead to
a transaction between parties that are yet to
have been clearly identified.

Leading commentators have also noted
that Section 545a is not designed to “vali-
date” an interested transaction.’ While the
statute assures that, as long as the conditions
set forth in the statute are met, an interested
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director or officer transaction cannot be en-
joined because of the interest, other grounds
for a challenge may remain available.”? As
such, the statute does not provide directors
or officers with an absolute safe harbor from
potential liability. Assuming that a corporate
opportunity constitutes a “transaction” for
purposes of Section 545a, directors and offi-
cers may nevertheless have fiduciary duties
to more than one legal entity, and obligations
related to confidentiality may prohibit such
a person from disclosing the opportunity to
more than one company and obtaining the
statutory protection with respect to the latter
organization.

Regardless whether a director or officer’s
disclosure of corporate opportunities to the
board or shareholders fits squarely within
the confines of Section 545a, corporate poli-
cies and procedures requiring case-by-case
disclosure have their limitations. On receipt
of such a disclosure, the board or sharehold-
ers must undertake fact-intensive inquiries
of each opportunity that is presented to them
and determine whether the opportunity is
a “corporate opportunity” that it wishes to
pursue. The corporation, of course, is not re-
quired to disclaim or renounce its interest in
the opportunity. Following consideration of
the material facts presented in the disclosure
of the prospective opportunity, the corpora-
tion may (a) disclaim its interest in the op-
portunity, (b) decline to disclaim its interest,
(c) delay a decision with respect to the re-
quest for disclaimer pending receipt from the
director or officer of additional information
(or for any other valid reason), or (d) attach
conditions to the disclaimer granted.”

As a result, requiring directors and of-
ficers to seek disclaimers for each corporate
opportunity on a case-by-case basis can be a
time-consuming process, and the outcome is
often unpredictable for all of the parties in-
volved. Even in those instances in which a
corporate official discloses an opportunity to
the corporation and it is disclaimed, the di-
rector or officer cannot be absolutely certain
that retention of the opportunity for personal
gain will not be subject to later challenge by
or on behalf of the corporation.

Proposed Statutory Response

In Siegman v TriStar Pictures Inc,* the Dela-
ware Court of Chancery cast doubt on
whether a Delaware corporation could define
in its certificate of incorporation the scope of
those opportunities that belonged to the cor-

poration.”” Recognizing the uncertainty cre-
ated in large part by TriStar, the Delaware
Legislature amended the Delaware General
Corporation Law (the “DGCL”) in 2000. As
a result of the amendments to Section 122
of the DGCL, which enumerates the general
powers of Delaware corporations, the DGCL
conclusively established that a corporation
has the power to renounce, in advance, in its
certificate of incorporation or by action of its
board of directors, “any interest or expectan-
cy of the corporation in, or in being offered
an opportunity to participate in, specified
business opportunities or specified classes
or categories of business opportunities that
are presented to the corporation or 1 or more
of its officers, directors or stockholders.”?¢
To the extent there existed any ambiguity
under Delaware law regarding a Delaware
corporation’s power to regulate potential
conflicts that arose in the context of corporate
opportunities, that ambiguity was resolved
by Section 122(17). Several states, including
Kansas, Missouri, Nevada, Oklahoma, and
Texas, have subsequently adopted statutory
amendments that are substantially similar to
the Delaware provisions.”

Section 261 of the MBCA enumerates the
powers of Michigan corporations. This stat-
ute should be amended to authorize corpo-
rations to make an advance renunciation of
any interest or expectancy in specified busi-
ness opportunities or classes or categories of
opportunities. The proposed amendments to
Section 261 are italicized in the following;:

450.1261 Corporate powers.

Sec. 261

A corporation, subject to any limita-
tion provided in this act, in any other
statute of this state, or in its articles
of incorporation, shall have power in
furtherance of its corporate purposes
to do all of the following;:

*kk

(s) To renounce, in its articles of incor-
poration or by action of its board of
directors, any interest or expectancy of
the corporation in, or in being offered an
opportunity to participate in, specified
business opportunities or classes or cat-
egories of business opportunities that are
or may be in the future presented to the
corporation, one or more of its officers,
directors or shareholders.
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Numerous benefits may be derived from
the proposed amendments. The imperfec-
tions and ambiguities presented by Section
488 and Section 545a of the MBCA in the
context of corporate opportunities would
be remedied. Corporations would be au-
thorized to define, specifically or generally,
the scope of the corporate opportunities to
which they are entitled. Requiring directors
and officers to present each potential oppor-
tunity to the board or shareholders, and wait
for the board or shareholders to consider and
disclaim each opportunity, is not practical or
desirable. Corporate opportunities frequent-
ly require swift and decisive action.

As explained above, in those circum-
stances in which a director or officer owes
concomitant duties to more than one entity, a
case-by-case disclaimer does not necessarily
insulate the director or officer from related
challenges. Charter provisions that define the
class or categories of opportunities that are
suitable for the corporation, while renounc-
ing or disclaiming those in which it has no in-
terest, would foster a director or officer’s abil-
ity to serve more than one company without
violating his or her duties to any of them. The
revised statute would also facilitate the adop-
tion of allocation agreements and other con-
tractual commitments among the interested
parties, resulting in more clearly defined op-
portunities to which each party is entitled.

Moreover, business enterprises that invest
in a host of affiliates, such as venture capital
funds and real estate companies, frequently
appoint individuals to serve on the boards
of numerous related entities. The proposed
statutory amendments would potentially
encourage fund managers and others with
Michigan-based investments to select Michi-
gan as the jurisdiction of incorporation for
their business interests.

Conclusion

Adopting the proposed amendments to the
MBCA would eradicate the uncertainty fac-
ing directors and officers of Michigan corpo-
rations in the context of the corporate oppor-
tunity doctrine. These provisions would
assist Michigan corporations in governing
themselves efficiently and, as long as direc-
tors and officers adhere to the scope of the
renunciation or disclaimer adopted by their
corporations, the prospect of potential liabil-
ity for violating the corporate opportunity
doctrine would be diminished appreciably
for them.
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