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Introduction
Following its relatively recent publication 
of the voluntary e-proxy rules governing 
the distribution of proxy materials to share-
holders,1 the Securities and Exchange Com-
mission (SEC) approved additional amend-
ments to the proxy rules that require issuers 
and other soliciting persons to make proxy 
materials available on the Internet.2 Upon the 
effectiveness of the new amendments, issu-
ers and others who solicit shareholders may 
select one of two alternative methods for 
delivering proxy materials. The fi rst method, 
or the so-called “notice only” option,3 enables 
issuers and others to furnish the proxy mate-
rials in electronic form, provided certain 
requirements discussed below are satisfi ed. 
The second method, known as the “full set 
delivery” option,4 generally allows issuers 
and others to follow the current practice of 
proxy distribution by furnishing a full set of 
the proxy materials in paper form, provided 
the materials are posted on the Internet. Issu-
ers and others may, however, adopt different 
methods of delivery for different groups of 
shareholders.

The new rules will be phased in over a 
two-year period. Large accelerated fi lers 
must comply with the new requirements on 
January 1, 2008.5 All other issuers, registered 
investment companies, and other soliciting 
persons must comply with the new rules on 
January 1, 2009, although they may elect to 
comply with the rules beginning on January 
1, 2008.6

Notice Only Method
The “notice only” method of delivery allows 
issuers and others to furnish proxy materials7 
to shareholders by following specifi c content 
and procedural requirements, including:
� Sending to shareholders a Notice of the 

Internet Availability of Proxy Materials (a 
“Notice”) that discloses certain specifi ed 
information; 8

� Posting the proxy materials on an Internet 
site specifi ed in the Notice;9 and

� Furnishing paper copies of the proxy 
materials to shareholders within three 
days of receiving a request for the same.10 

Issuers and others may not utilize the notice 
only option in connection with business com-
bination transactions. 

Contents of the Notice
The e-proxy rules specify the contents of a 
Notice sent to shareholders in connection 
with a shareholders meeting.11 A Notice must 
be written in plain English,12 and when an 
issuer or soliciting person adopts the notice 
only method of delivery, it must include 
the following in clear and understandable 
terms:
� A legend in boldface type that states as 

follows:
Important Notice Regarding the 
Availability of Proxy Materials 
for the Meeting to be Held on 
[insert meeting date].
� This communication presents 
only an overview of the more 
complete proxy materials that are 
available to you on the Internet. 
We encourage you to access 
and review all of the important 
information contained in the 
proxy materials before voting.
� The [proxy statement] 
[information statement] [annual 
report to security holders] [is/
are] available at [insert website 
address].
� If you want to receive a paper or 
e-mail copy of these documents, 
you must request one. There is 
no charge to you for requesting 
a copy. Please make your request 
for a copy as instructed below on 
or before [insert date] to facilitate 
timely delivery.

� The date, time and location of the meet-
ing or, if corporate action is to be taken 
by written consent, the earliest date on 
which such action may be effected;

Internet Delivery of Proxy 
Materials: SEC Adopts 
New E-Proxy Rules
By Edwin J. Lukas



� A clear and “impartial” identifi cation of 
each matter intended to be acted on and 
the issuer’s recommendations regarding 
those matters, but with no supporting 
statements;

� A list of the materials being made avail-
able at the specifi ed Web site;

� A toll-free telephone number, an e-mail 
address, and an Internet Web site address 
where shareholders can request a copy 
of the proxy materials “for all meetings” 
and for the particular meeting to which 
the Notice relates;

� Any identifi cation numbers that are 
required in order for a shareholder to 
access the proxy card;

� Instructions on how to access the proxy 
card, provided that the instructions do 
not enable a shareholder to execute a 
proxy card without having access to the 
proxy statement and annual report; and

� Information for obtaining directions to 
the meeting and voting in person.13

The Notice may not contain any addi-
tional information, except for notice of the 
meeting as required by state law and a reply 
card enabling shareholders to request paper 
copies of the proxy materials.14 Issuers may 
also disclose to shareholders that no personal 
information other than the identifi cation or 
control number is needed in order to execute 
a proxy. No other shareholder communica-
tions may accompany the Notice.

The contents of a soliciting sharehold-
er’s Notice may differ somewhat from the 
contents of an issuer’s Notice. Shareholders 
must only include in their Notice those meet-
ing agenda items known by them at the time 
their Notice is sent to the other shareholders. 
Further, a shareholder soliciting proxies in 
opposition to an issuer’s solicitation must in-
dicate clearly in the Notice whether execution 
of the proxy card furnished by the soliciting 
person will invalidate a proxy or vote previ-
ously delivered or made by a shareholder.

Logistics of Sending the Notice
Issuers following the notice only method 
must send the Notice to shareholders not less 
than 40 calendar days before the date of the 
shareholder meeting or the date that share-
holder action will occur if there is no meet-
ing.15 The Notice may be sent by mail or e-
mail provided, in the case of e-mail delivery, 
the issuer satisfi es the existing requirements 
associated with electronic delivery of share-
holder communications.16 Issuers that send 

a Notice by mail are permitted to “house-
hold” the Notice by sending a single copy to 
numerous shareholders residing at the same 
address, subject to satisfaction of the existing 
requirements associated with householding 
written communications.17 Issuers are not 
permitted to household a Notice sent elec-
tronically and must send a separate e-mail 
to each shareholder. Since the Notice consti-
tutes additional soliciting material under the 
proxy rules, issuers must fi le the Notice with 
the SEC not later than the date on which it is 
fi rst sent to shareholders. 

Issuers adopting this method of delivery 
have a few alternatives when deciding how 
and when to furnish proxy cards to share-
holders. The fi rst option is to rely on the form 
of proxy card posted on the Internet site and 
provide shareholders with a way to execute 
a proxy as soon as shareholders are able to 
access electronically the proxy materials. Is-
suers may provide any number of means of 
executing a proxy in this manner, including 
a link from the designated Internet site to 
an e-voting platform or a telephone num-
ber disclosed on the form of proxy card for 
telephone voting. The Notice itself, however, 
may not include any reference to a telephone 
number for telephone voting.18 

The second option is to send sharehold-
ers a paper copy of the proxy card (the form 
of which must also be posted on the Inter-
net site at the time the Notice is fi rst sent to 
shareholders). If an issuer chooses to send a 
paper copy of the proxy card, it must wait 
ten calendar days after sending the Notice 
before sending the proxy card, which must 
also be accompanied by a copy of the Notice. 
The ten-day period is designed to give share-
holders adequate time to review the proxy 
materials online or request paper copies of 
them before executing a proxy. An issuer 
may elect to send the proxy card before ex-
piration of the ten-day period, provided the 
proxy card is accompanied by copies of the 
proxy statement and annual report. Issuers 
opting to send paper copies of the proxy card 
must still comply with the requirement that 
the Internet site designated in the Notice pro-
vide a means of executing a proxy at the time 
the Notice is fi rst sent to shareholders.

Internet Posting of Proxy Materials
Issuers adopting the notice only method 
must post all of the proxy materials, includ-
ing the annual report, proxy statement, and 
proxy card, on the designated Internet site by 

14 THE MICHIGAN BUSINESS LAW JOURNAL —FALL 2007

The “notice 
only” method 

of delivery 
allows issuers 
and others to 
furnish proxy 

materials to 
shareholders 
by following 

specifi c 
content and 
procedural 

requirements.



the time the issuer sends the Notice to share-
holders.19 Any additional soliciting materials 
used after the Notice is sent must be posted 
on the Internet site not later than the day on 
which those materials are fi rst sent to share-
holders. The proxy materials must remain on 
the Internet site and be accessible by share-
holders and the public through the conclu-
sion of the shareholders meeting or corpo-
rate action. Issuers may not rely on the SEC’s 
EDGAR Web site as the location for posting 
the proxy materials.20 Importantly, the Inter-
net Web site may not infringe on the anonym-
ity of shareholders and the public accessing 
the site. In this regard, the Internet site may 
not utilize cookies or other tracking software 
that may reveal the identity of such persons.

The Notice must clearly identify the Inter-
net site where the proxy materials are posted, 
and shareholders must be lead directly to 
them. An issuer may not simply direct share-
holders to the issuer’s home page or another 
general section of a Web site, thereby requir-
ing shareholders to browse or search for the 
proxy materials.

Provision of Paper Copies
Upon receipt of a request from a shareholder 
for a copy of the proxy materials, issuers and 
others following the notice only method must 
send a copy (by fi rst-class mail or e-mail, as 
requested) of the materials to the shareholder 
within three business days after receiving the 
request.21 Issuers and others remain obligat-
ed to send proxy materials in response to a 
shareholder’s request for a period of one year 
following conclusion of the shareholders 
meeting or other action.22 Shareholders may 
permanently elect to receive paper copies of 
all proxy materials in order to avoid having 
to make the request on a continuing basis.

Full Set Delivery Method
The “full set delivery” method is nearly the 
same as the current model of proxy distribu-
tion; that is, issuers and others mail physical 
copies of the proxy materials to shareholders. 
There are, however, a few additional require-
ments: First, the issuer or other soliciting 
person must either (a) include the Notice as 
a separate card or document with the paper 
copies of the proxy materials or (b) incorpo-
rate the substantive provisions of the Notice 
into the proxy statement; and second, the 
proxy materials must be posted on an Inter-
net Web site not later than the date the mate-
rials are fi rst mailed to shareholders.23

Issuers and others relying on the full set 
delivery method may omit from the Notice 
certain information that is required to be 
provided in connection with the notice only 
method.24 Furthermore, unlike the notice 
only method, the full set delivery method 
does not require that the Notice be sent at 
least 40 days in advance of the shareholders 
meeting. 

Financial Intermediaries
Financial intermediaries, including brokers, 
banks, and other nominees play an impor-
tant role in the proxy solicitation process 
by facilitating communications between an 
issuer and its benefi cial owners. Intermedi-
aries and issuers participating in the e-proxy 
process will be required to communicate and 
collaborate in new ways.

Intermediaries must generally follow the 
method of proxy delivery selected by the is-
suer. Under the notice only method, interme-
diaries must prepare and send their own No-
tice to benefi cial owners not less than 40 days 
before the meeting date or corporate action. 
The Notice must generally contain the same 
information as the issuer’s Notice,25 and issu-
ers must provide their own Notice and proxy 
materials to intermediaries in suffi cient time 
for intermediaries to prepare their Notice. 
Intermediaries must wait ten calendar days 
after sending their Notice before delivering 
a voting instruction form to the issuer’s ben-
efi cial owners.26 In the event that a benefi cial 
owner desires a paper copy of the issuer’s 
proxy materials, the benefi cial owner must 
request the materials from the intermediary. 
Upon its receipt of such a request from a ben-
efi cial owner, the intermediary must forward 
the request to the issuer within three business 
days. Intermediaries must then forward the 
materials to the requesting benefi cial owner 
within three days after receiving the materi-
als from the issuer.

Under the full set delivery method, inter-
mediaries must forward the proxy materials 
to benefi cial owners within fi ve days of re-
ceipt from the issuer or its agent.27 Also, in-
termediaries must either prepare a separate 
Notice and include it with the proxy materi-
als or incorporate any information required 
in the Notice, but not provided by the issuer 
in its proxy statement, in its request for vot-
ing instructions.

Regardless of the delivery method se-
lected by the issuer, an intermediary’s Notice 
may direct benefi cial owners to the issuer’s 
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Internet site or its own site in order to access 
the proxy materials. If benefi cial owners are 
directed to the issuer’s Internet site, the in-
termediary must disclose to benefi cial own-
ers that they are required to provide voting 
instructions to the intermediary and may not 
submit a proxy directly to the issuer.

Conclusion
The e-proxy rules were adopted so that cor-
porations could offer shareholders the ben-
efi ts and convenience of electronic delivery 
and reduce the printing and mailing costs 
associated with paper-based proxy solicita-
tions. While proxy seasons will not be com-
pletely paperless, the cost savings for issuers 
opting for the notice only method are likely 
to increase over time as shareholders grow 
accustomed to this means of delivery. Expe-
rience with this method will also enable issu-
ers to make increasingly accurate estimates 
of the number of shareholders who are likely 
to request paper copies, thereby avoiding 
the expenses associated with unnecessar-
ily printing materials for future solicitations. 
Moreover, the e-proxy rules may lead to 
technological advances that provide a more 
direct interface between the electronic proxy 
materials and e-voting platforms, potentially 
resulting in greater shareholder participation 
in the voting process.

Dissatisfi ed shareholders and corporate 
activists engaging in proxy solicitations will 
also benefi t from the effi ciency and afford-
ability of conducting Internet solicitations. 
A greater number of shareholders may, in 
fact, be inclined to engage in targeted solici-
tations opposing an issuer’s proxy solicita-
tions. While it remains to be seen whether the 
amendments result in pervasive shareholder 
campaigns, proxy contests, and more conten-
tious proxy seasons, the e-proxy rules should 
nevertheless facilitate greater shareholder 
participation in corporate governance.
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