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Breaking from the Digital Flock: 
Responding to Litigation Involving 
Electronically Stored Information
By Jason M. Shinn
Introduction
Winston Churchill observed, “In war, there 
is no guarantee of success. But we can make 
sure we deserve it.” This advice is especial-
ly appropriate with respect to responding 
to existing and proposed changes concern-
ing how electronically stored information 
involved in litigation or regulatory investiga-
tions is handled. These changes are refl ected 
in the recently amended Federal Rules of 
Civil Procedure, which introduced electroni-
cally stored information (ESI) as a co-equal to 
paper documents. Michigan is also propos-
ing to substantially adopt these rules.1 Fur-
ther, these changes are taking place as more 
litigation turns on ESI, and increasing legisla-
tion directly targets ESI.2 

But if a survey3 of 422 national and inter-
national companies is an accurate indication 
of how companies are prepared to respond 
to the preceding changes affecting ESI, then 
there is much cause for alarm. 

For example, the survey found: 
The ability to handle diffi cult e-dis-
covery matters is a source of concern 
for most organizations surveyed. 
Just 19% of respondents consider 
their companies to be well prepared 
for e-discovery issues, while the vast 
majority (81%) report being not at all 
prepared to only somewhat prepared.4 

Unfortunately, such concerns are not reserved 
for large corporations. Courts are increas-
ingly unsympathetic to “smaller” compa-
nies that are unprepared to respond to these 
challenges. As one court noted in granting a 
motion to compel production of e-mails and 
databases, “… the Court expects that [defen-
dant] will make all reasonable efforts to comply 
with its discovery Orders including, if necessary, 
retaining additional IT professionals to search 
electronic databases and adding additional attor-
neys to perform document review.”5 

In short, the “I do not have enough re-
sources” defense to meet the legal obligations 
pertaining to ESI is not going to be acceptable 
to courts.6 For better or worse, ESI under the 

federal rules may have a signifi cant impact 
on companies and their attorneys. 

This article provides a brief overview of 
this impact and what consequences compa-
nies face if ESI issues are not properly ad-
dressed. It further provides an overview of 
steps that may be taken to avoid or minimize 
these consequences by leveraging opportuni-
ties under certain provisions of the amended 
Federal Rules of Civil Procedure. 

The Case for Pre-litigation 
Planning to Address ESI

In General
Many businesses are reluctant to expend 
resources when there is no clear return on 
investment because something, i.e., litiga-
tion, has not yet happened. Companies that 
choose to see litigation as entirely separate 
from their core business function may miss  
an opportunity to not only signifi cantly mini-
mize litigation risks and burdens but also to 
improve core business functions. Alterna-
tively, companies can accept that litigation 
and investigations are a cost of doing busi-
ness and identify and understand the risks 
and opportunities within the changing legal 
landscape. 

Increased Litigation Risks Created by ESI 
The headlines and cases are littered with 
companies that ignored or were otherwise 
unable to meet their ESI obligations in litiga-
tion.7 Failing to meet ESI obligations results 
in signifi cant increases in litigation costs,8 
weakened legal positions due to adverse jury 
instructions9 or the exclusion of witness tes-
timony,10 limiting the cross examination at 
trial of experts,11 puts confi dential, private, 
and proprietary company information at risk 
to unnecessary exposure,12 and may result in 
judicial sanctions,13 fi nancial sanctions,14 and 
default judgments.15 Many of these risks may 
extend to organizations that are not parties 
to litigation but still must respond to subpoe-
naed information.16 



Failing to properly address ESI may also 
limit a party’s ability to support or defend 
against a dispositive motion. Assume a hy-
pothetical motion for summary disposition 
is fi led under MCR 2.116(C)(10). This motion 
requires a court to consider the substantively 
admissible evidence proffered in support or 
opposition to the motion.17 Such a motion 
supported by ESI, however, raises unique ad-
missibility issues. For example, in Lorraine v 
Markel American Ins,18 the court denied cross-
motions for summary judgment purportedly 
supported by ESI because the parties failed 
to present substantively admissible ESI.19 

The Lorraine court noted, “[g]iven the per-
vasiveness today of electronically prepared 
and stored records, as opposed to the manu-
ally prepared records of the past, counsel 
must be prepared to recognize and appropri-
ately deal with the evidentiary issues associ-
ated with the admissibility of electronically 
generated and stored evidence.”20 Obviously 
a party or a court opposing a dispositive mo-
tion could make similar arguments regarding 
a dispositive motion supported by ESI. 

Thus, litigants and their counsel must 
be prepared to take proactive steps to meet 
challenges relating to the preservation and 
admissibility of ESI at any stage of the liti-
gation and understand the consequences of 
failing to do so.

Increased Litigation Costs Created by ESI
In addition to the judicial risks of failing to 
plan for litigation involving ESI, there are 
increased costs of litigation where ESI is 
involved. To illustrate this point, consider 
that an average desktop PC’s hard drive is 
500 gigabytes, which equals roughly 500 
pickup trucks fi lled with books.21 Now mul-
tiply this number by the number of comput-
er users in a particular company—or even 
department—and it is easy to understand 
how much information may be initially at 
issue. It is common for a terabyte (i.e., 500 bil-
lion typewritten pages) of ESI to be involved 
in a large civil litigation or governmental 
investigation.22 But experience has shown 
that even where ESI is limited to a few indi-
viduals, it quickly escalates the amount of 
information that must be reviewed and ana-
lyzed. For example, the cost for the retrieval 
and review of a sampling of e-mails for seven 
former employees and two managers totaled 
$42,892.42 in on-going litigation.23 

Further, the unique nature of ESI imposes 
risks and costs on a company’s preservation 

obligations. First, ESI is intangible and dy-
namic, making it in some instances available 
only for an “evanescent time period”24 and 
thus diffi cult to preserve. Second, routine 
business processes often automatically create 
storage space for other uses without regard 
for the preservation of discoverable informa-
tion.25 Also, some types of ESI—such as meta-
data or embedded data26—are not apparent 
to the ordinary user and are easily changed, 
intentionally or otherwise. 

These factors have resulted in an unsatis-
fying mechanical legal mantra of “preserve 
everything” in response to litigation.27 While 
it has been argued whether such a response 
is required,28 it will generally be a prudent 
initial response to take reasonable, good faith 
efforts to preserve the ESI universe29 until it 
is assessed against what is discoverable in 
the litigation and, therefore, what actually 
must be preserved.30 

Failing to make this analysis, however, is 
simply not an option for many companies.31 

And until the scope of preservation is deter-
mined, companies will likely incur unneces-
sary costs related to preservation. Also, from 
a judicial perspective, an open-ended “pre-
serve everything” order is not desirable due 
to the vast amount of non-discoverable and 
redundant ESI that will likely be preserved 
with no gains towards resolving the pending 
action.32

To move beyond the status quo requires 
an understanding of the interplay between 
the legal claims at issue, how these claims 
relate to ESI, what steps can ethically and le-
gally be taken to cull discoverable ESI from 
non-discoverable ESI, and how to best pres-
ent these assertions to the opposing party 
and, if necessary, the court. It is inevitable 
that litigants will fi ght this reasoned ap-
proach in an effort to leverage the ESI costs 
for defending claims.33 But such opposition 
will require courts and attorneys to be even 
more mindful of their duty under Fed R Civ 
P 1 to construe the federal rules for the “just, 
speedy, and inexpensive determination of 
every action.”34 

Leveraging the “Not Reasonably 
Accessible” Designation under 
the Amended Federal Rules of 
Civil Procedure
A completely risk-free and cost-free strategy 
for preserving ESI once litigation is fi led does 
not exist. But a company can minimize both 
the risks and costs associated with ESI before 
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litigation is fi led by understanding how pre-
litigation, business-side decisions can effec-
tively gain an advantage using options under 
the existing and prospective rules applicable 
to discoverable ESI.35 This is because these 
decisions can—in part—be used to demon-
strate why certain categories of ESI would be 
unreasonable to retrieve and search due to 
undue burden or cost.36 

First, before taking action, a company 
must assess whether it is presently involved 
in litigation or is subject to an investigation. 
This assessment must also extend to litiga-
tion or investigation that is reasonably antici-
pated.37 If so, then a company’s options are 
already limited and no further action should 
be taken regarding ESI without the advice of 
counsel. This is due to the potential for sanc-
tions if discoverable information is destroyed 
or altered.38 

Second, it is important to note that the en-
tire universe of ESI maintained by a litigant is 
initially subject to preservation because it will 
rarely, if ever, be sorted out from irrelevant 
ESI. Furthermore, this universe will likely be 
distributed across individual PCs, portable 
storage devices, servers, e-mail accounts, 
back-up tapes, and PDAs. Thus, a defensible 
litigation plan must account for all of these 
sources and whittle away the undiscoverable 
information, which takes time and resources. 
A company, however, that has implemented 
an information management system (i.e., a re-
tention policy) that is regularly enforced has 
likely signifi cantly reduced the ESI universe 
before litigation begins.39 In this regard, it is 
important to note that information destroyed 
under a “legitimate”40 retention policy will—
under ordinary circumstances—not give rise 
to wrongful conduct in subsequent litigation 
or investigation.41

Third, companies must make decisions 
that maximize their opportunities under the 
amended Federal Rules of Civil Procedure. 
One of the most important amendments in 
this regard is Fed R Civ P 26(b)(2)(B), which 
provides a company with the opportunity 
to unilaterally decide that ESI should not be 
discoverable because it is not “reasonably 
accessible” due to undue burden or cost.42 
Upon successfully making this designation, 
the opposing party may be able to convince 
the court that “good cause” exists to  order 
discovery of the inaccessible ESI nonethe-
less.43 The court also may impose conditions 
before such discovery is allowed.44 

The obvious advantage to amended Rule 
26(b)(2)(B) is that right out of the litigation 
gates the amount of ESI at issue may be im-
mediately reduced, which creates a corre-
sponding reduction in litigation costs.45 And 
even where a court orders the discovery of 
information that is “not reasonably acces-
sible,” there is the opportunity to require 
the requesting party to pay all or portions 
of the discovery costs for obtaining the ESI.46 
Another subtle effect of this amendment is 
that this discussion is supposed to be shifted to 
the beginning of the litigation as part of the 
initial disclosures.47 This shift provides the 
opportunity to move beyond the “preserve 
every byte of ESI” to preservation of likely 
discoverable ESI. Failure to address this re-
quirement or reach an agreement may be det-
rimental to both plaintiffs and defendants.48 

“Not reasonably accessible” is unde-
fi ned.49 Companies and their attorneys, 
therefore, must understand how courts have 
analyzed this issue to successfully argue that 
certain categories of ESI fi t this classifi cation. 

The most likely target for “not reasonably 
accessible” ESI is found on back-up tapes be-
cause these tapes are generally considered 
“not reasonably accessible.”50 Back-up tapes 
are generally intended only for disaster re-
covery purposes and recycled or overwrit-
ten after their usefulness has expired.51 Thus, 
back-up tapes are generally not intended for 
record-keeping purposes, i.e., preserving 
business critical information or regulatory 
compliance. For these reasons and because 
of the way in which back-up tapes store ESI, 
they are arguably “not reasonably acces-
sible.”52 But companies are often blindsided 
by the impact back-up tapes have on litiga-
tion after it is fi led. One company estimated 
it would cost $395,944 to restore and process 
eight back-up tapes.53 In other litigation, a 
defendant argued that it would cost between 
$85,000 and $150,000 to restore back-up tapes 
that may contain responsive e-mails.54

These costs are usually unnecessary be-
cause experience shows that back-up tapes 
are commonly maintained beyond disaster 
recovery purposes, i.e., non-business criti-
cal and regulatory compliance preservation 
purposes. But once a company is involved in 
litigation, it must take steps to preserve its 
existing ESI, including collections of back-
up tapes that would have and should have 
been overwritten under a company’s reten-
tion policy.55 In other words, when litigation 
arises, a company cannot retroactively apply 
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its retention policy to overwrite ESI found 
on back-up tapes even though prior to litiga-
tion that same ESI—relevant or otherwise—
would have normally been overwritten 
without adverse consequence.56 Companies, 
therefore, will have to deal with the exist-
ing ESI universe, which may be signifi cantly 
larger than necessary if back-up tapes have 
been recycled.

To successfully apply Fed R Civ P 
26(b)(2)(B) to back-up tapes, companies must 
be able to support the assertion that back-up 
tapes are “not reasonably accessible.” This 
will likely require identifying or producing 
an IT individual from within the organiza-
tion or use of a third-party consultant to tes-
tify about the “accessibility” and costs for 
retrieving ESI from back-up tapes.57 For ex-
ample, in an early case addressing ESI, Car-
bon Dioxide Industry Anti-Trust Litigation, the 
court granted the plaintiff’s 30(b)(6) deposi-
tion notices of the defendant to determine 
what data each defendant maintained.58 In 
holding that the depositions were appropri-
ate, the court noted, “Plaintiffs’ 30(b)(6) de-
positions to identify how data is maintained 
and to determine what hardware and soft-
ware is necessary to access the information 
are preliminary depositions necessary to pro-
ceed with merits discovery.”59 

Failure to support a “not reasonably ac-
cessible assertion” will likely require the re-
trieval and production of ESI from back-up 
tapes. For example, in Best Buy Stores, LP v 
Developers Diversifi ed Realty Corp,60 the court 
concluded that a discovery order issued by 
the magistrate judge involving back-up tapes 
was neither clearly erroneous nor contrary to 
law. This discovery order required, among 
other things, that defendants produce re-
sponsive documents, including those from 
back-up tapes, by a date certain. The defen-
dants had argued that, while certain docu-
ments that were responsive existed, the cost 
to retrieve them from an electronic archive 
might be prohibitive. The magistrate judge 
determined that the defendants failed to 
meet their burden to establish that the infor-
mation sought was “not reasonably accessi-
ble because of undue burden or cost” under 
Fed R Civ P 26(b)(2)(B): “Defendants offer 
no proof, aside from conclusory statements, 
about the cost to obtain documents from 
electronic archives. So this concern cannot 
shield the defendants from discovery here.”61 
After the order, the defendants had their ven-
dor provide cost and time frame estimates 

for recovering certain information that was 
responsive to the discovery requests but lo-
cated on archived, electronic back-up tapes. 
The district judge noted that “a modifi cation 
of the deadline might be warranted if com-
pliance” is in fact technologically impossible. 
But the court found that the magistrate’s or-
der was thorough and well reasoned based 
on the information and arguments presented 
to the magistrate. 

In contrast to Best Buy, the court declined 
to order such production in Ameriwood In-
dustries, Inc v Liberman.62 This case involved 
allegations that the defendants improperly 
used confi dential information while in the 
plaintiff’s employ to sabotage the plaintiff’s 
business relationships. The defendants re-
sponded that the plaintiff’s lost sales were 
due to the plaintiff’s own mismanagement 
and not the alleged misconduct. The defen-
dants requested all of the plaintiff’s docu-
ments and communications concerning the 
business made during the relevant period 
and identifi ed six individuals who may have 
responsive information. The plaintiff object-
ed to these requests. 

The Ameriwood court, citing Fed R Civ P 
26(b)(2), applied the burden-shifting analysis 
in deciding whether to compel production of 
ESI.63 Applying this analysis and based on 
the plaintiff’s showing that approximately 
52,124 potentially responsive e-mails and 
4,413 additional computer fi les would have 
to be retrieved, reviewed, and produced, the 
court found that the information was “not 
reasonably accessible” because the request 
was “unduly burdensome.” The court went 
on to determine that the defendants failed 
to make a showing of good cause using the 
factors set forth in the advisory committee’s 
note to Fed R Civ P 26(b)(2).64 Specifi cally, 
the court found that the defendants’ requests 
were not narrowly tailored to seek only in-
formation relevant to the subject before the 
court (affi rmative defenses). Accordingly, 
the court granted the motion in part and or-
dered plaintiff to produce certain documents 
only responsive to certain categories.

Next, companies should have as a com-
ponent of their document retention policy a 
plan in place that addresses preservation of 
ESI in response to litigation or regulatory in-
vestigation. Otherwise, a company may fi nd 
that reacting to litigation results in insuffi cient 
or improper measures being taken once liti-
gation is fi led or reasonably anticipated. And 
such efforts may contribute to a court’s de-
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cision to order production of back-up tapes 
that would otherwise be “not reasonably ac-
cessible.” For example, in Disability Rights 
Council of Greater Washington v Washington 
Metropolitan Transit Authority,65 the court 
concluded (without analysis) that the back-
up tapes at issue were “inaccessible” but or-
dered their production after examining the 
factors outlined in Rule 26(b)(2)(C)) for the 
production of the data. While the court un-
dertook this analysis, it did so only after ex-
pressing its concern that the producing party 
failed to suspend back-up tape recycling in 
response to litigation: 

I am anything but certain that I 
should permit a party who has 
failed to preserve accessible infor-
mation without cause to then com-
plain about the inaccessibility of the 
only electronically stored informa-
tion that remains. It reminds me too 
much of Leo Kosten’s defi nition of 
chutzpah: that quality enshrined in a 
man who, having killed his mother 
and his father, throws himself on the 
mercy of the court because he is an 
orphan.66

Finally, In re Celexa and Lexapro Prods Liab 
Litig67 illustrates a “Rolling Stone-like” bal-
ance of the plaintiffs asking for what they 
wanted but working with the defendant 
to get what they need.68 This case involved 
multi-district litigation concerning two pre-
scription drugs. Among other things, the par-
ties agreed that the plaintiffs would preserve 
the hard drives of computers used by the 
plaintiffs and the plaintiffs’ decedents, and 
that such hard drives would be imaged and 
analyzed pursuant to an agreed forensic ex-
amination protocol. The parties also agreed 
that responsive ESI would be collected by 
the defendants from the defendants’ active 
IT environment, and that “absent some ex-
ceptional circumstance and a demonstration 
by plaintiffs of some substantial need,” the 
defendants were not required to restore any 
back-up tapes (specifi cally including but not 
limited to the 35 back-up tapes the defen-
dants previously made for purposes of the 
litigation). The parties agreed that the defen-
dants would preserve the 35 back-up tapes, 
but they may otherwise resume the recycling 
of back-up tapes.69 This case—while not a 
return to Eden—illustrates the results that 
may be achieved under amended Fed R Civ 
P 26(f)(3). 

These preceding cases certainly illustrate 
the varying results courts are reaching with 
respect to the retrieval and production of 
ESI located on back-up tapes. But they also 
provide a roadmap for decisions a company 
may make before litigation is fi led to present 
a solid argument that retrieval from back-up 
tapes should not be ordered or, if so, ordered 
at the expense of the requesting party. 

Conclusion 
The strategic management of a compa-

ny’s ESI under amended and prospective 
rules and the potential cost to the company 
should not be ignored. By taking steps to 
plan for potential litigation,  a company will 
have opportunities to control the cost, time, 
and risks associated with the handling of ESI. 
This is especially true under the “not reason-
ably accessible” designation provided for 
under Fed R Civ P 26. Further, a company 
can make these decisions—including those 
as to what information it chooses to retain 
and to discard—based on its overall business 
objectives70 instead of scrambling to react 
and comply with a court order issued with-
out regard to these objectives. These steps 
will contribute to a company deserving—in 
the words of Mr. Churchill—success instead 
of being led to the judicial chopping block. 
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the Gramm-Leach Bliley Act both applicable to fi nancial 
services companies, both have an information security 
component applicable to ESI. 
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