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503(b)(9) Claimants—The New 
Constituent, A.K.A. “the 500 
Pound Gorilla,” At the Table1

By Judith Greenstone Miller and Jay L. Welford*

Introduction
The Bankruptcy Abuse Prevention and Con-
sumer Protection Act of 2005 (BAPCPA)2 
established a new administrative priority 
claim under Section 503(b)(9) of the Bank-
ruptcy Code,3 (Code) for those creditors that 
provide goods to a debtor in the ordinary 
course of business within 20 days prior to the 
commencement of the case. The legislative 
history surrounding this section is scant, but 
presumably, Congress was concerned about 
providing a vehicle to enhance payment to 
creditors that shipped goods to a debtor in 
the ordinary course of business on the eve 
of bankruptcy. According to Collier on Bank-
ruptcy:

The ostensible reason for according 
administrative priority to such obli-
gations was to prevent debtors from 
acquiring goods at a time where the 
debtor knew that bankruptcy was 
imminent and that the debtor would 
not be able to pay for such goods.4

Collier goes on to state that the provision, 
while well intentioned, provides unequal 
treatment to similarly situated creditors: 

The addition of this provision rep-
resents a dramatic departure from 
bankruptcy precedent. It is also 
likely to lead to disparate treatment 
of otherwise similarly situated credi-
tors since vendors of goods will be 
treated differently than other credi-
tors providing value to the debtor 
during the 20-day period preceding 
the fi ling of the case.5 

Apart from this dichotomy in treatment, 
in enacting this provision, Congress failed to 
take into consideration other ramifi cations 
that this section would have on the bank-
ruptcy process. 

The adoption of this provision, in essence, 
has created a new constituent at the bargain-
ing table—the Section 503(b)(9) claimants. 

The fi rst days of a Chapter 11 case were al-
ready diffi cult and complicated enough for a 
debtor, in terms of obtaining fi nancing and 
approval to use cash collateral and maintain-
ing the fl ow of goods and services. Now, that 
process has been further complicated and ex-
acerbated by the creation of this new class of 
creditor. Issues such as (1) who is entitled to 
assert a 503(b)(9) claim; (2) how and when is 
the claim asserted; (3) may 503(b)(9) claim-
ants compel immediate payment of their 
claims; (4) what defenses may be asserted 
against payment of such claims; (5) whether 
an unsecured creditors’ committee should 
align itself with the interests of the 503(b)(9) 
claimants; and (6) whether the U.S. Trustee 
can be compelled to form a 503(b)(9) commit-
tee, are but a few of the many questions that 
are now being raised, addressed, and ana-
lyzed in Chapter 11 cases.

What Is a 503(b)(9) Claim?
The time for making a reclamation demand 
under Section 546(c) of the Code has been 
expanded under BAPCPA from 10 days to 
45 days if the debtor received goods from a 
creditor while insolvent. A written request 
must be made to the debtor identifying the 
goods subject to reclamation within 45 days 
after the date of receipt of such goods. Alter-
natively, if such time period expires after 
the petition is fi led, then the request must be 
made no later than 20 days after the petition 
date. Notwithstanding a creditor’s failure to 
make a written demand for reclamation, Sec-
tion 546(c)(2) nonetheless entitles the credi-
tor to seek allowance of an administrative 
expense claim for a portion of goods deliv-
ered to a debtor during the 20 days preced-
ing the fi ling of the debtor’s bankruptcy peti-
tion under Section 503(b)(9).

Section 503(b)(9) provides:
(b) After notice and a hearing, there 
shall be allowed administrative 
expense, other than claims allowed 
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under section 502(f) of this title, 
including –

(9) the value of any goods 
received by the debtor within 20 
days before the date of mence-
ment of a case under this title in 
which the goods have been sold to 
the debtor in the ordinary course 
of such debtor’s business.6

By its express terms, Section 503(b)(9) 
only applies to “goods” (not “services”) pro-
vided to a debtor within 20 days prior to the 
commencement of the case. “Goods” is not 
defi ned in Section 503(b)(9) and, thus, what 
is ultimately determined to be “goods” may 
be subject to litigation. For example: is a part 
or tooling that has been signifi cantly altered 
by a creditor a “good” or “service” when it is 
provided to the debtor? Courts may look to 
the defi nition of “goods” contained in Article 
9 of the Uniform Commercial Code (UCC) 
for purposes of defi ning what falls within the 
scope of Section 503(b)(9).7 Query, whether 
the manner in which the invoice refers to 
what was shipped to the debtor impacts 
whether the item for which 503(b)(9) treat-
ment is being sought will be accorded that 
classifi cation? While the writing on the in-
voice may be a starting point for the analysis 
and evidence of the parties’ intent, neverthe-
less, it is likely to be subject to rebuttal and 
contested by other parties-in-interest.

Section 503(b)(9) does not specifi cally 
provide that the goods shipped by the credi-
tor must remain unpaid to qualify for treat-
ment under Section 503(b)(9); to hold other-
wise would create a windfall for the creditor. 
This section also does not delineate how the 
claim is to be calculated. Presumably, the in-
voice price of the goods (exclusive of interest, 
freight, or other charges) would be the appli-
cable amount in valuing the claim, so long 
as it represents the price that was ordinarily 
used between the parties. 

Moreover, early case law interpreting Sec-
tion 503(b)(9) has held that all claims, wheth-
er secured or unsecured, arising from 20 day 
sales are entitled to administrative priority 
based upon the plain language of Section 
503(b)(9).8

How and When Does One Assert a 
503(b)(9) Claim?
Early in bankruptcy cases, the courts estab-
lish a bar date for the fi ling of unsecured 
claims. These notices, however, typically do 
not establish bar dates for the fi ling of admin-

istrative claims. Moreover, it is well settled 
that an administrative claimant, if it feels its 
claim is going unpaid, must fi le a motion 
with the court for allowance and payment of 
its claim. There is no current Code or Bank-
ruptcy Rule that provides for the assertion of 
administrative claims through the proof of 
claim process.

Most debtors are fully aware of their 
traditional administrative obligations, as 
those obligations are incurred voluntarily 
by a debtor post-petition. Section 503(b)(9) 
claims are different, in that they are a subset 
of a debtor’s pre-petition unsecured debt and 
must be asserted in order to be elevated to be 
accorded administrative priority. If a debtor 
does not know the extent and nature of such 
claims, it makes it very diffi cult for a debtor 
to propose a plan that satisfi es the confi rma-
tion requirement that administrative claims 
be paid in full.9

To address these concerns, some courts 
are enacting local rules to create bar dates for 
the fi ling of Section 503(b)(9) administrative 
claims. For example, Local Bankruptcy Rule 
3002-1, United States Bankruptcy Court for 
the District of Massachusetts, requires that 
creditors asserting administrative expense 
claims pursuant to Section 503(b)(9) must 
fi le them in writing with the court within 60 
days of the fi rst date set for the meeting of 
creditors pursuant to Section 341, unless the 
court orders otherwise. If a creditor fails to 
fi le such a request within this specifi ed pe-
riod, the creditor will lose the right to assert 
administrative expense treatment for such 
claim. Other courts are establishing bar dates 
for the submission of administrative expense 
claims as part of the initial scheduling order 
in a case.10 Another option is for a debtor to 
seek to establish a bar date by motion or, al-
ternatively, to provide a bar date and mech-
anism for asserting such claims as part of 
a plan. Creditors having such claims must 
carefully read the notices they receive to en-
sure that they timely and properly follow 
the procedures for asserting 503(b)(9) claims. 
Otherwise, they risk losing the right to assert 
such claims.11

Can a 503(b)(9) Claimant Compel 
Immediate Payment?
As stated above, generally, an administra-
tive claim is asserted by the fi ling of a motion 
seeking allowance and, sometimes, imme-
diate payment of the claim unless the local 
rules or a scheduling order provide other-
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wise. While Section 503(b) provides that an 
administrative creditor may request payment 
of its claim, it does not provide any specifi c 
mechanism regarding when such a claim 
must be paid. Prior to the adoption of Sec-
tion 503(b)(9), the courts generally held that 
the timing for payment of an administrative 
expense claim was left to the sound discretion 
of the court.12 However, Section 1129(a)(9)(A) 
of the Code sets an outside date for payment 
of administrative expense claims, requiring 
that they be paid in cash, in an amount equal 
to the allowed amount of such claim, on the 
effective date of any plan of reorganization, 
unless creditors agree to different treatment. 

Nevertheless, in some recent cases, 
503(b)(9) claimants have fi led motions early 
in the case, well before any plan has been 
fi led, seeking immediate payment of their 
claims.13 In all of these cases, the claimants 
expressed concern that if they were not paid 
immediately, in pari passu with the other or-
dinary course post-petition expenses, there 
might not be suffi cient funds at the end of the 
case to pay them in full. Claimants have also 
argued that immediate payment is required 
because: (1) the goods they provided were 
being used by the debtor and were necessary 
and essential to the debtor’s ability to con-
tinue its business operations; (2) by paying 
other post-petition trade creditors, the debtor 
was treating similar claims differently, i.e., 
an “equal protection” argument; and (3) the 
debtor had suffi cient cash to pay such claims. 
Despite these concerns, in each of the recent 
cases, the courts denied requests for immedi-
ate payment of the 503(b)(9) claims because: 
(1) there was no statutory requirement that 
compelled immediate payment; and (2) pay-
ment of such claims would interfere with the 
debtor’s cash fl ow and business operations. 
In neither of these cases, however, did the 
court make a fi nding of administrative insol-
vency.

According to Judge Frank in the Bookbind-
ers’ Restaurant case:

     There is nothing in the language 
of § 503(b)(9) to support Blue Crab’s 
suggestion that it is entitled to imme-
diate payment of its allowed expense 
in derogation of the accepted prin-
ciple that the timing of payment of 
an allowed administrative expense 
is within the court’s discretion. Sec-
tion 503(b)(9) does nothing more 
than defi ne a type of liability, previ-
ously treated as a prepetition claim, 

which is now accorded adminis-
trative expense status. The text of 
§ 503(b)(9) neither states nor even 
implies that allowance of the expense 
encompasses an unqualifi ed right to 
immediate payment. Nor does the 
text of the provision suggest that 
an administrative expense allowed 
under § 503(b)(9) is to be treated in 
a more favorable manner than any 
other allowed § 503(b) administra-
tive expense.14

Moreover, the court indicated that it was 
not aware of the existence of any legislative 
history that supported the claimant’s argu-
ment for immediate payment.15 The court 
did recognize, however, that “there may be 
circumstances in which it would be inequi-
table or inappropriate to permit a debtor to 
pay certain administrative expenses but not 
others.”16

While not yet fully articulated in these 
cases, there seems to be a difference between 
requiring a debtor to promptly pay for post-
petition goods and services it receives post-
petition and requiring immediate payment 
for goods provided pre-petition for which 
the Code has now created an administrative 
priority. The court in the Bookbinders’ Restau-
rant case suggests that part of the statutory 
basis justifying the disparate treatment ac-
corded creditors that supply goods post-peti-
tion, versus those entitled to Section 503(b)(9) 
priority, is Section 363(c)(1). The court noted 
that those creditors that are providing goods 
post-petition are being paid for such goods 
pursuant to Section 363(c)(1), not Section 
503(b)(1), and thus, “the expenses are being 
paid without the formality of court allow-
ance under § 503(b).”17

Finally, the court in Bookbinders’ Restaurant 
rejected the notion that 503(b)(9) claimants be 
paid immediately on the basis of landlords 
having such a right under Section 365(d)(3). 
Neither the text of the various statutory pro-
visions nor the legislative history supported 
immediate payment on this basis. According 
to the court: “…[H]ad Congress intended to 
provide § 503(b)(9) claimants with some type 
of enhanced right to payment after allowance 
of the expense, I am convinced that it would 
have made its intent express in the statute 
and it has not done so.”18 Moreover, legisla-
tive policy associated with the enactment of 
this provision would not trump the other-
wise clear and unambiguous language on the 
basis of rules of statutory construction.
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The court in In re Global Home Prods., LLC19 
was equally unpersuaded that 503(b)(9) 
claimants receive immediate payment of 
their claims. In denying the requested relief, 
the court indicated that the primary factor 
considered by the court is an orderly and 
equal distribution among creditors and pre-
venting a race to the debtor’s assets. As such, 
according to the court:

Distributions to administrative cred-
itors are generally disallowed prior 
to confi rmation if there is a show-
ing that the bankruptcy estate may 
not be able to pay all of the admin-
istrative expenses in full. Courts will 
also consider the particular needs 
of each administrative claimant and 
the length and expense of the case’s 
administration.20 

Moreover, the court indicated that absent 
demonstrating a necessity to pay, as opposed 
to the ability of the debtor to pay, an admin-
istrative claimant is not entitled to the excep-
tional remedy of immediate payment.21 

Ultimately, in denying immediate pay-
ment to the 503(b)(9) claimant, the Global 
Home Products Court relied on the 3-prong 
test articulated in In re Garden Ridge Corp.,22 to 
wit: (i) the prejudice to the debtors; (ii) hard-
ship to the claimant; and (iii) potential detri-
ment to other creditors. In applying each of 
these factors, Judge Gross denied the relief 
sought. First, the claimant had not submitted 
any evidence of hardship other than its self-
serving conclusory statements. Moreover, ac-
cording to the debtors, there was no evidence 
that failure to pay this claim would put the 
claimant out of business—thus, in essence, 
attempting to analogize the 503(b)(9) claim-
ant to a critical vendor. Second, the debtors 
presented testimony that they would suffer 
substantial hardship in their reorganization 
effort if immediate payment was required. In 
balancing the relative hardships to the par-
ties, the Court had little diffi culty in fi nding 
that the balance tipped in favor of the debt-
ors. Clearly, the bar for 503(b)(9) claimants 
establishing a right to immediate payment 
has been set very high.

In In re Fashion Shop of Kentucky, a 503(b)(9) 
creditor objected to the payment to the debt-
or’s fi nancial advisors prior to the payment 
of its own 503(b)(9) administrative expense 
claim. The court approved the fi nancial ad-
visor’s fee application over the creditor’s ob-
jection based upon Section 331. It found that 
because Section 331 permits a professional 

employed under Section 327 to apply for in-
terim compensation every 120 days, a right 
not afforded to Section 503(b)(9) claimants, 
the debtor’s fi nancial advisor was entitled 
to interim compensation pursuant to Section 
331.

While Section 503(b)(9) appears to enhance 
the position of the creditor that has provided 
goods to the debtor within the 20 days prior 
to the commencement of the case, the actual 
benefi t to be derived by the creditor may be 
illusory, at best. If the creditor is unable to 
compel immediate payment of its 503(b)(9) 
claim and the case is subsequently rendered 
administratively insolvent, it is unlikely that 
the creditor will receive payment on its claim. 
Moreover, there is no requirement that the 
lender fund the payment of such claims. If 
the administrative claimants are unwilling to 
accept less than full payment on their claims 
at confi rmation, the debtor will not be able to 
propose and confi rm a plan. 

When faced with an administratively in-
solvent case, 503(b)(9) claimants may have as 
their only viable option to trigger payment 
of their administrative claims the fi ling of a 
motion to dismiss or convert the case under 
Section 1112 of the Code. Nevertheless, ob-
taining dismissal or conversion is not likely 
to result in payment of such claims unless 
there is some benefi t to be achieved by liq-
uidating the case through Chapter 11. If 
such circumstances exist, then dismissal or 
conversion may provide 503(b)(9) claimants 
with the ability to leverage their position to 
compel payment of their claims in the early 
stages of the case. 

Is the Return of All Preferential 
Payments a Prerequisite to 
Allowance and Payment of a 
503(b)(9) Claim?
Questions have been raised whether allow-
ance and payment of an administrative 
expense claim asserted under Section 
503(b)(9) of the Code may be defeated based 
on the creditor having received and failed 
to return preferential payments made by a 
debtor within the 90 days prior to the fi ling 
of the petition. Section 502(d) of the Code 
generally requires the return of all preferen-
tial transfers as a prerequisite to claim allow-
ance. It provides:

(d) Notwithstanding subsections (a) 
and (b) of this section, the court shall 
disallow any claim of an entity from 
which property is recoverable under 
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Section 542, 543, 550, or 553 of this 
title or that is a transferee of a trans-
fer avoidable under Section 522(f), 
522(h), 544, 545, 547, 548, 549 or 
724(a) of this title, unless such entity 
or transferee has paid the amount, or 
turned over any such property, for 
which such entity, or transferee is 
liable under Section 522(i), 542, 543, 
550 or 553 of this title.23

According to Collier’s:
Section 502(d) of the Bankruptcy 
Code requires disallowance of a 
claim of a transferee of a voidable 
transfer in toto if the transferee has 
not paid the amount or turned over 
the property received as required 
under the sections under which the 
transferee’s liability arises. . . . Once 
the liability of the transferee has been 
determined, the claim interposed by 
the transferee will be disallowed 
unless such transferee gives effect to 
the judgment fl owing from the exer-
cise of the powers described above.24

Moreover, “[t]he legislative history and 
policy behind Section 502(d) illustrates that 
the section is intended to have the coercive 
effect of ensuring compliance with judicial 
orders.”25 Thus, creditors who have received 
a voidable transfer, irrespective of whether 
they have fi led a proof of claim, will not be 
able to participate in a distribution from the 
estate until the improperly transferred prop-
erty is surrendered to the estate.26 

However, there is a split of authority in 
the cases over whether an administrative 
claim (as opposed to an unsecured claim) is 
subject to Section 502(d). No court, however, 
has considered the issue to date in the con-
text of a Section 503(b)(9) claim.27

Moreover, in some cases it has been ar-
gued that if a creditor is granted and paid an 
allowed administrative expense claim, the 
amount paid should not be able to be used as 
“new value” in defending a subsequent pref-
erence action. To allow otherwise would, in 
essence, be giving the creditor a windfall.28 

Does the Committee Represent 
the Interests of § 503(b)(9) 
Claimants As Part of Its 
Constituency and Fiduciary 
Obligations?

In General
Prior to the enactment of BAPCPA, a com-
mittee was generally homogeneous and was 
comprised only of creditors holding unse-
cured claims. As such, their goal of maximiz-
ing the value of the assets and securing the 
greatest return for the unsecured creditors as 
a whole was relatively easy to address and 
achieve among the members of the commit-
tee. However, with the adoption of Section 
503(b)(9), a committee is often comprised 
of two types of creditors—those solely with 
unsecured claims and those with both unse-
cured and Section 503(b)(9) claims. More-
over, oftentimes, the 503(b)(9) claimants 
constitute a signifi cant majority of the com-
mittee. As a result, the goals of the various 
members are not necessarily consistent and 
aligned. This has often prompted questions 
regarding whom the committee represents 
and what responsibilities and actions the 
committee must take to fulfi ll and satisfy its 
fi duciary duties. For example, should a com-
mittee actively seek to limit the amount of 
503(b)(9) claims, as it would with any type 
of administrative claim, to maximize the pos-
sible return to unsecured creditors? The issue 
becomes particularly focused when, as often 
is the case, there are insuffi cient assets to pay 
both groups of creditors in full. 

Section 1102(b)(1) of the Code directs the 
U.S. Trustee to appoint a committee of credi-
tors consisting of persons willing to serve, 
holding the seven largest claims against the 
debtor, and who are representative of the 
different kinds of claims to be presented. The 
duties of the committee are set forth in Section 
1103 of the Code and include, among other 
things, consulting with the debtor about the 
administration of the case, investigating the 
acts, conduct, assets, liabilities and fi nancial 
condition of the debtor and its operations, 
and the desirability of continuing such busi-
ness and participating in the formulation of 
a plan.29 Overlaying these specifi c statutory 
duties is the general duty of the committee to 
maximize the value of the assets for the ben-
efi t of the unsecured creditors of the estate. 
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To Whom Does a Committee Owe a 
Fiduciary Duty?
Generally, the case law requires a committee 
to act in the best interest of its constituency – 
i.e., the unsecured creditors—and to pursue 
that fi duciary duty. The clearest statement of 
the rule is: 

In general, the purpose of such com-
mittees is to represent the interests of 
unsecured creditors and to strive to 
maximize the bankruptcy dividend 
paid to the class of creditors.30 

The duty is to maximize the return to the 
entire class, not for particular segments of 
that class. According to the Court in In re 
Tucker Freight Lines, Inc:

The Bankruptcy Code contemplates 
a signifi cant and central role for com-
mittees in the scheme of a business 
reorganization. Offi cial committees 
appointed under § 1102 are empow-
ered under § 1003(c)(3) to partici-
pate in the formulation of a plan, 
[and] advise those represented by 
such committee of such committee’s 
determinations as to any plan for-
mulated…. While there is “implied 
in this grant of authority….a fi ducia-
ry duty” to committee constituents, 
there is at the same time “an implicit 
grant of limited immunity.”31 

The duty extends to the class as a whole, 
not to individual members. As the court in-
dicated:

Counsel for the…committee do not 
represent any individual creditor’s 
interest in [a] case; they were retained 
to represent the entire….class. There-
fore, counsel for the creditors’ com-
mittee do not owe a duty to [one 
creditor] to maximize its interest at 
the expense of the remaining credi-
tors in the represented class.32 

The principle that a committee owes a 
duty to all and only all of the general unse-
cured creditors is implicitly recognized in 
varying contexts. Thus, a committee member 
will be removed if his efforts to establish his 
own individual rights may result in a lesser 
distribution to the unsecured creditor class 
as a whole.

Members of the Committee also have 
another duty – a fi duciary duty to all 
creditors represented by the commit-
tee…. If [the committee member] is 
successful in the trust fund litigation 

it would have a substantial negative 
impact on the prospects of a distribu-
tion to unsecured creditors in these 
bankruptcy cases…. [Its] aggressive 
efforts to establish its secured status 
could seriously undermine the Com-
mittee’s effort on behalf of the unse-
cured creditors…. 33

Moreover, the courts assume that the 
committee’s duty is to maximize the recov-
ery for the class as a whole and not to any 
individual members, or group of members, 
of the class.

In the case of reorganization com-
mittees, these fi duciary duties are 
crucial because of the importance 
of committees. Reorganization com-
mittees are the primary negotiating 
bodies for the plan of reorganization. 
They represent those classes of credi-
tors from which they are selected. 
They also provide supervision of 
the debtor and execute an oversight 
function in protecting their constitu-
ent’s interests.34

Based on the foregoing, one can certainly 
make the argument that a committee’s du-
ties extend to its unsecured constituents 
only. Thus, any support for allowance or 
payment of higher priority administrative 
claims would be in direct confl ict with the 
committee’s fi duciary duties, even if a sub-
set of its constituents may benefi t from such 
claim allowance and payment. The analysis 
is similar to a committee’s stance on allow-
ance and payment of reclamation claims that 
would diminish the overall return to unse-
cured creditors.

If Section 503(b)(9) Claimants’ Interests 
Are Not Represented By the Unsecured 
Creditors’ Committee, Do the Section 
503(b)(9) Claimants Have the Right to Form 
Their Own Committee?
Recognizing that 503(b)(9) claimants are 
required to generally act individually and 
not as part of an organized group in seek-
ing allowance and payment of their claims: 
should 503(b)(9) claimants be entitled to their 
own committee to pursue payment of their 
claims on a collective basis? In some instanc-
es, 503(b)(9) claimants are attempting to for-
mally organize, requesting the U.S. Trustee 
to appoint a 503(b)(9) committee.35 

While 503(b)(9) committees are not specif-
ically provided for under the Code, the U.S. 
Trustee has discretion to appoint such a com-
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mittee. Section 1102(a)(1) of the Code permits 
appointment of “such additional committees 
of creditors…as the United States trustee 
deems appropriate.”36 Having a formal com-
mittee of 503(b)(9) claimants may make it 
easier to negotiate and resolve the allowance 
and immediate payment claims of such cred-
itors. On the other hand, authorizing such a 
committee will increase the administrative 
fees and costs of a Chapter 11—a committee 
formed under the auspices of Section 1102 
has the right to hire counsel and other pro-
fessionals whose fees are paid by the estate. 
Absent formation of a committee, the costs 
and expenses for pursuing payment of such 
claims would fall on each of the individual 
503(b)(9) claimants. In most cases, resources 
available to debtors to fund such expenses 
are scarce at best. Moreover, lenders are re-
luctant or unwilling to carve out additional 
funds for payment of another layer of profes-
sional fees. Furthermore, these claimants are 
more likely to be able to protect themselves 
without the necessity of a committee. Thus, it 
is unlikely that the U.S. Trustee will appoint 
a committee solely for 503(b)(9) claimants.

Does a Committee Violate Its Fiduciary 
Duties By Negotiating for a Carve Out for 
Payment of General Unsecured Claims, or 
Does It Have a Duty to Ensure That the 
Bankruptcy Code’s “Waterfall Priority 
Scheme” Is Fully Respected? 
It is becoming more common for committees 
to seek to carve-out from the secured credi-
tors’ collateral an assigned dividend for the 
benefi t of unsecured creditors. By utilizing 
the carve-out mechanism, a committee is 
necessarily seeking to bypass other higher 
priority creditor classes who would other-
wise take fi rst from a debtor’s assets under 
the waterfall priority scheme set forth in the 
Code. Because 503(b)(9) claimants are usual-
ly present on a committee in their dual credi-
tor status role, such creditors are privy to dis-
cussions by a committee regarding carve-out 
strategies. Whether such committee members 
must recuse themselves or be excused from 
such discussions is certainly not well settled, 
let alone addressed in the case law.

The 503(b)(9) claimants often suggest that 
the committee is required to get the best deal 
that it can for the creditors as a whole. On 
the other hand, each dollar that goes to pay 
a 503(b)(9)-allowed claim takes funds away 
from the general unsecured creditor pool. Is 
the committee required to negotiate a carve-

out for the benefi t of the estate as a whole (at 
least inclusive of 503(b)(9) claims) or merely 
for the payment of unsecured claims? Put an-
other way, is the committee required to en-
sure that the Chapter 11 process is being used 
for the purposes consistent with the Code? 

First, it would appear that a committee 
would not be deemed to have violated its 
fi duciary duties if it adopts a position sup-
portive of the Code’s requirements generally. 
In In re Cent Med. Ctr, Inc,37 the committee ob-
jected to certain provisions of a plan. In addi-
tion, an opposing party argued that since the 
objection did not run directly to the benefi t 
of the unsecured creditors, but instead ad-
dressed other plan terms that violated the 
Bankruptcy Code, the committee should be 
deemed to have overstepped its bounds, and 
its objection should be ignored. The court 
disagreed and permitted the committee to 
pursue its objections, stating:

Finally, this Court believes that 
as part of upholding its fi duciary 
responsibilities to its constituents, a 
committee has both a duty and an 
obligation to raise objections to any 
provision of a plan it deems violative 
of Section 1129(a) [of the Code]. For 
example, an individual class constit-
uent may ratify the economic treat-
ment it receives under a given plan 
of reorganization. However, the plan 
may violate one of the subsections of 
Section 1129(a). This Court believes 
that in such a case, a committee has 
a duty to object to the Plan. Thus, 
for these three reasons this Court 
concludes that the Committee has 
standing to raise its objections to 
Proponents’ Plan pursuant to Sec-
tion 1129(a).38

Alternatively, at least one court has held 
that a committee would not be deemed to 
have violated its fi duciary duties if it negoti-
ates for a carve-out solely for the benefi t of 
the general unsecured creditors. The ques-
tion of carve outs and “gifting” by a secured 
creditor was addressed by the court in Offi -
cial Unsecured Creditors’ Committee v Stern.39 
In that case, the court held generally that an 
under-secured lender with a conclusively 
determined and uncontested “perfected, fi rst 
security interest” in all of a debtor’s assets 
may through a settlement, “share” or “gift” 
some of those proceeds to junior, general un-
secured creditors, even though priority unse-
cured creditors (i.e., taxing authorities) will 
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go unpaid. In response to the argument by 
certain priority unsecured creditors that the 
committee breached its fi duciary duties by 
carving out a distribution only for the gen-
eral unsecured creditors, the court stated:

The Code expressly authorizes a 
committee to “perform such other 
services as are in the interest of those 
represented.” 11 USC 1103(c)(5). 
Appellees also concede that the 
Committee’s appointment, pursu-
ant to 11 USC 1102(a) charged it only 
with representation of the general, 
unsecured creditors (not with rep-
resentation of the I.R.S. or other pri-
ority creditors). Nevertheless, they 
contend, any agreement negotiated 
by the Committee should have been 
negotiated to benefi t the estate as a 
whole and thus any contractual right 
to receive payment from Citizens 
rightfully belongs to them…. 
 We do not accept this conten-
tion, as it seems based on the erro-
neous assumption that the Offi cial 
Unsecured Creditors’ Committee is 
a fi duciary for the estate as a whole. 
While a creditors’ committee and 
its members must act in accordance 
with the provisions of the Bankrupt-
cy Code and with proper regard for 
the bankruptcy court; the commit-
tee is a fi duciary for those whom it 
represents, not for the debtor or the 
estate generally. In re Microboard Pro-
cessing, Inc., 95 BR 283, 285 (Bankr D 
Conn 1989). Thus the committee’s 
fi duciary duty, as such, runs to the 
parties or class it represents. Markey 
v. Orr, 1990 WL 483808 at *4 (WD 
Mich 1990). It is charged with pursu-
ing whatever lawful course best serves 
the interests of the class of creditors 
represented. In this case, the Commit-
tee reasonably determined that entering 
into the Agreement with Citizens was 
in the best interests of the class it repre-
sented.40 

The SPM decision, while known for its 
groundbreaking approval of “gifting” by 
secured creditors to lower class creditors, is 
equally groundbreaking in its approval of a 
committee’s actions, which were expressly 
detrimental to an assumed subset of its con-
stituency, priority unsecured creditors, in 
favor of another subset of its constituency, 
general unsecured creditors. While the SPM 

decision appears to be one of the few deci-
sions, to date, to ratify this departure from 
a general fi duciary duty concept, the hold-
ing in SPM seems equally applicable to a 
committee’s efforts to extract a benefi t for 
general unsecured creditors to the detriment 
of 503(b)(9) claimants. Whether that analogy 
will hold true in other courts has yet to be 
seen. 

Conclusion
It is unlikely that Congress envisioned 

that all of these ancillary issues would arise 
from the creation of a new administrative 
class of creditors. Unfortunately, because 
BAPCPA is relatively new, there is little case 
law to provide guidance on how to deal with 
these issues. Hopefully, over time, as more 
of these issues reach the courts, creditors will 
be provided with more guidance and better 
benchmarks for addressing and dealing with 
the 503(b)(9) claimants—the new constituent, 
a.k.a. the “500 Pound Gorilla,” at the table.
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