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Introduction

The Internet continues to force the business
and legal environments to reevaluate their
interaction. The Internet has grown from
merely presenting simple, static informa-
tional pages to what is commonly referred to
as Web 2.0, where the Internet is a dynamic
environment and the actual platform for
development changes and evolves based on
user input.! Not only do companies continue
to emerge as solely online entities, but brick
and mortar companies have been forced to
have a regular, current and updated web
presence with mass appeal and individual
customization. Many companies even have
Web sites that have their content change to
appeal to the end user based on the user’s
origin, creating user-specific targeted mar-
keting 2

The legislatures have not acted with the
same expediency pursued by industry to
keep the legal and business environments in
sync. Courts are left to reconcile current busi-
ness activity with case authority and statu-
tory regulations previously developed to
handle a different universe of activity. Some
primary areas that have lacked specific and
consistent regulation as companies perform
more and more activity online are the need to
qualify to do business in a foreign state and
the risk of having personal jurisdiction estab-
lished in a foreign jurisdiction.

Online Activity and the Need to
Qualify to Do Business

One of the seminal issues a business faces
as it grows and expands its operations is the
question as to whether it is “doing business”
in any specific state based on its activities
in that foreign state. Every state requires an
entity “doing business” within its borders to
register in some way shape or form, usually

by filing a few documents, paying a fee and
appointing a resident agent and registered
office.* “Doing business” is a term of art that
implies a substantial presence in the state, but
the specific requirements for and exceptions
from the need to register vary from state to
state.* Failing to register to do business in a
state in which a company is doing business
can have a variety of consequences based on
the state in question.’ Foremost, a company
can be shut out of the state’s court system,
but it can also be subject to a number of mon-
etary penalties to both the company and the
principals acting on behalf of the company .

Prior to the proliferation of the Internet
and e-commerce, the rules for determining
presence in a state and the subsequent need
to register to do business were fairly well-
developed. Each state enacted a set of rules
whether developed internally or through
adoption of the Model Business Corporation
Act or the Revised Model Business Corpora-
tion Act that provided guidance on activities
that did or did not constitute doing business.’
The rules typically revolved around the
physical presence of property or personnel,
i.e., items that could be tangibly identified,
within a state’s borders that lead to the need
to register in that state.® However, as more
and more business is conducted over the
Internet and some businesses have no brick
and mortar operation inside a state’s borders,
but rather do everything online, the rules can
no longer be so easily applied.

There is little if any statutory author-
ity or caselaw considering the question as
to whether owning or operating a Web site
constitutes doing business for the purpose of
qualifying to do business. We may, however,
look as an analogy to what activities online
constitute qualification for personal juris-
diction as a starting point.” This is a slightly
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more developed body of law, and it is equal-
ly important for a company to understand
what online activity will give rise to personal
jurisdiction in a forum state. Personal juris-
diction is important because it gives rise to
the ability to be sued in any specific state in
which a company has business activity.” In a
typical analysis for establishing personal ju-
risdiction, there must be either “substantial,
continuous and systematic” presence in the
forum state;'! or minimum contacts where
the granting of personal jurisdiction does not
offend the traditional notions of fair play and
substantial justice.”? This means, in general,
that a company must purposefully direct its
activities or transactions to residents of a fo-
rum state, which give rise to a claim related
to the company’s activities in that state and
applying personal jurisdiction is fair to the
parties.” In terms of online activities, the
courts have applied these classic notions of
personal jurisdiction and applied them based
on a sliding scale test depending on what
type of Internet activity is being performed
in a state.

The Zippo Sliding Scale Test for
Personal Jurisdiction

The most commonly applied test for person-
al jurisdiction in a forum state being tied to
the Internet activity of a company is a slid-
ing scale test established by the Pennsylvania
case of Zippo Mfg Co v Zippo Dot Com, Inc**
In this case, Zippo Manufacturing, a manu-
facturer of popular lighters, sued Zippo Dot
Com, a free online news service, based on a
number of trademark claims, which ultimate-
ly gave rise to the issue of whether personal
jurisdiction existed in the state based on the
company’s online presence.’ In making its
decision, the court applied a sliding scale test
based on three classifications for deciding if
certain Internet activity would give rise to a
specific forum state having personal jurisdic-
tion over a company.

The Zippo sliding scale test has three clas-
sifications for Web sites. First, there are pas-
sive Web sites or “brochure-ware,” which
means simply posting information about
the company and its products or services
in a static form that appears the same to all
visitors.!'* Second, there are active Web sites
that allow for the direct interaction between
a company and consumers for the repeated
sale of products or services via the Web site."”
Finally, there are interactive Web sites, which
provide for a mix of brochure-ware type ad-

vertising and some form of ordering or reser-
vation system. '

Passive Web Sites

At one end of the sliding scale, there are
passive Web sites. Passive Web sites typi-
cally post static pages simply announcing
that a company exists.” It is information
only; a simple collection of pages advertis-
ing general products or services. In Zippo,
the court held that a passive Web site alone
is not adequate to provide minimum con-
tacts for personal jurisdiction.?? Once a Web
site goes from simply posting static pages on
the Internet to allowing user to sign up for
mailing lists, post their opinions, or conduct
monetary transactions, the Web site has the
potential to establish personal jurisdiction,
and the distinction lies in whether the site is
fully active or partially interactive.

Active Web Sites

At the other end of the sliding scale from pas-
sive Web sites are active Web sites. Active
Web sites are those that are generally finan-
cially motivated and include components
that engage the user’s input. The courts have
applied the active category of Web sites to
those companies on the Internet that con-
duct sales to the forum residents,* conduct
business in the forum state through numer-
ous contacts,” or enter into specific dealings
with residents in the forum state.”® Active
Web sites will give rise to personal jurisdic-
tion for a company.>* While it might be easy
to identify fully active sites where financial
transactions are completed, there are varying
degrees that might not give rise to personal
jurisdiction, which is where the interactive
Web site analysis becomes important.

Interactive Web Sites

In the middle of the sliding scale, there are
interactive Web sites. Interactive Web sites
are not necessarily subject to personal juris-
diction; it depends on the scope of services
occurring on the Web site in question.> For
personal jurisdiction to be established there
must be a sufficient level of specifically
intended interactivity with residents of the
forum state,” and, if truly interactive, juris-
diction may be proper against a web only
business whose only contact with the forum
state is the online presence.” The distinguish-
ing factor for whether a company’s activity
on a Web site rises to the level of establishing
personal jurisdiction is not whether a user
from a certain jurisdiction has the potential
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to make a purchase or interact with the com-
pany, but rather whether the company spe-
cifically targets residents of a foreign state.?
The courts will examine a variety of factors
in determining the level of interactivity that
exists as well as the commercial nature of the
exchange of information occurring on the
site.”” This is where the court’s specific inter-
pretation of the online activities becomes
important. For example, in Minnesota and
the District of Columbia, the courts found
that the act of allowing users to add their e-
mail addresses to a mailing list was enough
to establish personal jurisdiction.® In neither
of these two specific cases were there mone-
tary transactions involved, only the exchange
of information.’ Similarly, courts in Massa-
chusetts and New York have ruled that an
arguably passive Web site with some minor
active components was adequate to estab-
lish personal jurisdiction.”? In Connecticut, a
company whose Web site was no more than
brochure-ware but also provided a toll-free
number was found to have personal jurisdic-
tion in the state because it was perceived to be
an active solicitation for business.’ However,
other courts have had contradictory opinions
of arguably similar online activity.

The Fifth Circuit Court found there was
no personal jurisdiction on a Web site that
provided a printable order form, a toll-free
number, and an e-mail address for order
questions.** A Texas court found a lack of
jurisdiction based on a Web site that both
provided information about tour packages
and services, as well as a message posting
board for users to post their comments and
information, a form to request a brochure,
and links to the company’s e-mail address.*
An Alabama court found that a limited or-
der form that could be completed and sub-
mitted online did not provide the necessary
minimum contacts for personal jurisdiction.*
All of these interactions do tend to lean more
toward an active interface targeted toward
residents of the forum state in question, but
no personal jurisdiction was found.

Non-Zippo Tests for Personal
Jurisdiction

Not all courts have adopted the Zippo slid-
ing scale test. Some courts have specifically
rejected the Zippo holding that Internet activ-
ity alone is insufficient to create personal
jurisdiction.’” A North Carolina court applied
a fairness test in finding that jurisdiction was
established for a company’s Web site provid-

ing an advertisement of products to forum
state residents, and the court’s assumption
that the residents had actually utilized the
company’s services.*® Others, such as the
Ninth Circuit Court, have applied what is
commonly referred to as the “effects doc-
trine,”* under which personal jurisdiction
may be found where the online conduct of
a company was aimed at or has an effect in
the forum state.* The effects doctrine is fairly
similar to the Zippo test in applying a classic
personal jurisdictional analysis to the online
activity of a company and potentially estab-
lishing personal jurisdiction in a forum state
if there is something more than a company
merely placing a Web site in the stream of
commerce. These tests still focus on a com-
pany’s minimum contacts within a state and
overall fairness in permitting personal juris-
diction in a forum state, but acting under a
different methodology than the Zippo test.

Regardless of how a court looks at per-
sonal jurisdiction based on Internet activity,
there is still a question of translating that into
the need to qualify to do business.

Application of the Personal
Jurisdiction Tests for the
Qualification to Do Business

There are various issues with applying the
outcome from a test for personal jurisdic-
tion to the need for a company to qualify to
do business in a foreign jurisdiction. Gener-
ally, it is easier to meet the qualification for
personal jurisdiction than the tests for what
constitutes doing business.* Also, a some-
what greater quantum of business activity is
required to compel a corporation to need to
qualify to do business within a foreign state
than that which subjects it to service of pro-
cess.? However, it seems clear based on the
lower standard for personal jurisdiction that
if a company does not even meet the quali-
fication for personal jurisdiction, such as for
a passive Web site, it should most likely not
be concerned with the need to qualify to do
business. Therefore, the issue becomes the
divergence between what gives rise to per-
sonal jurisdiction, but not the qualification to
do business.

There is no bright line rule in regard to
how courts are handling a company’s Inter-
net presence to establish personal jurisdic-
tion let alone the need to qualify to do busi-
ness. As was previously discussed, even the
prevailing Zippo test is ambiguous in the in-
teractive Web site category, and, arguably,
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various jurisdictions declining the Zippo test
have established equally ambiguous tests.*
However, this ambiguity may provide room
for legislatures to identify the heightened
standard necessary for the qualification to
do business. Much of the analysis under both
the tests for personal jurisdiction as well as
the need to qualify to do business are based
on the traditional view of purposeful avail-
ment,* or that a company is purposely en-
gaged in intrastate business in the forum state
in question.* The crux of both issues from an
online presence may turn on a Web site oper-
ator purposely targeting marketing and sales
to residents of a forum state.® Therefore the
legislature could consider doing away with
the interactive Web site classification and just
leave the higher standard of an “active Web
site” for the need to qualify to do business
in a forum state. Further, there is also some
consensus among the courts that active Web
sites are targeting forum state residents from
a financial transaction prospective. With that
in mind, it must be considered that more and
more companies, no matter what size, are us-
ing “active Web sites” based on their market-
ing and business approach and as a result of
the continued decrease in the cost and avail-
ability of technology.”

The dynamic nature of Web 2.0 encour-
ages user interface and interaction to hold
the attention of users and provide them with
a full web experience tailored to their specific
needs.* Linking the qualification to do busi-
ness to active Web sites could become par-
ticularly onerous to businesses of any size,
let alone start ups and small businesses that
typically rely on the Internet to give them the
ability to create a perception of equality with
larger competitors.”” However, there needs
to be a more careful balance between busi-
ness activity, Internet expansion, and state
registration requirements. Not all interactive
components on a Web site should necessitate
the need to register to do business, but rather
those components that clearly define a Web
site as an active Web site and not simply a
passive or interactive Web site. If a company
wants to provide a dynamic web presence
it must be advised that it is subjecting itself
to the laws of the states in which it is tailor-
ing that experience. If a company does not
desire to be subject to a certain state’s laws,
registrations, and courts, it may use the same
technology that makes the web experience
dynamic to exempt itself. For example, if a
user were identified by the company as being

in the state in which it does not wish to oper-
ate, the program that would otherwise create
a dynamic user experience could simply load
a static brochure-ware view of the site. The
current problem is driven by ambiguity, not
cost. If a company understands its respective
burden of expansion into foreign jurisdic-
tions whether electronically or physically, it
can plan and budget for these as costs of do-
ing business, regardless of enterprise size.
The state legislatures need to consult
and coordinate with business enterprises
to ensure that as the web evolves, so do the
laws dictating how business interacts with
the legal environment. As more and varied
opinions and interpretations of classic legal
doctrine are applied in various jurisdictions
to a company’s online presence, the burden
on companies to operate continues to grow
as well. However, without an understanding
of what the expectations and demands are on
a business, it not only suppresses their desire
to expand commercial enterprises, but it also
stifles advancement, two issues the states
cannot afford to encourage at any time.
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