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COBRA Changes Under the 2009 
Stimulus Act
By Amy M. Christen

Introduction
The American Recovery and Reinvestment 
Act of 2009 (the “Act”) was signed into law 
by President Barack Obama on February 17, 
2009. This new legislation creates a federal 
government subsidy, paying 65 percent of the 
COBRA premium charged to an assistance-
eligible individual for up to nine months.1 
This article outlines administrative, payroll, 
and other system changes necessary to com-
ply with these COBRA provisions contained 
under the Act.

Action Items for Employers 

Identify Group Health Plans Affected by the 
Act.
The COBRA subsidy provisions of the Act 
apply to group health plans subject to fed-
eral COBRA law under the Employee Retire-
ment Income Security Act of 1974, the Inter-
nal Revenue Code, the Public Health Service 
Act, and the Federal Employee Health Ben-
efits Program (e.g. group health plans spon-
sored by private sector employers, employee 
organizations (unions), state and local pub-
lic employers, and federal employers).2 The 
COBRA subsidy provisions also apply to 
health care continuation provisions man-
dated by comparable state law for church 
employers or small employers with fewer 
than twenty employees who otherwise are 
not subject to federal COBRA laws. 3

The Act provides that the COBRA premi-
um subsidy will apply to all types of group 
health plans (e.g. fully-insured or self-fund-
ed medical, prescription, dental, and vision 
plans), except for health care flexible spend-
ing account plans.4

Identify Assistance-Eligible Individuals.
The employer needs to identify all “assis-
tance-eligible individuals.” An assistance-eli-
gible individual is anyone who is involuntari-
ly terminated from employment during the 
period beginning on September 1, 2008 and 
ending on December 31, 2009, and is eligible 
for and actually elects COBRA continuation 
coverage.5 A spouse and dependent children 

also are treated as assistance-eligible individ-
uals if they are entitled to COBRA coverage 
during this applicable time period as a result 
of the employee’s involuntary termination of 
employment.6

The employer also needs to identify any 
individual who otherwise would be an assis-
tance-eligible individual but for the fact he or 
she does not have a COBRA election in effect 
on February 17, 2009 (e.g. such an individual 
who declined COBRA coverage or otherwise 
prematurely discontinued COBRA cover-
age). These individuals are entitled to ex-
tended election rights (described below).

Determine if a Termination of Employment 
is Involuntary.
Although the Act itself does not define 
“involuntary termination,” IRS Notice 2009-
277 provides the following guidance:

• An involuntary termination means a 
severance from employment due to the 
independent exercise of the unilateral 
authority of the employer to terminate 
the employment, other than due to the 
employee’s implicit or explicit request, 
where the employee was willing and 
able to continue performing services. 

• The determination of whether a termi-
nation is involuntary is based on all the 
facts and circumstances. If a termina-
tion is designated as voluntary or as a 
resignation but the facts indicate that, 
absent such voluntary termination, the 
employer would have terminated the 
employee’s services, and that employ-
ee had knowledge that the employee 
would be terminated, the termination 
is involuntary. 

• A loss of health care coverage alone 
will not constitute an involuntary ter-
mination of employment (and thus 
a mere reduction in hours of service 
where the employee continues to per-
form services for the employer will not 
qualify as an involuntary termination 
of employment).

• An employee-initiated termination 
from employment may constitute an 



involuntary termination for purposes 
of the federal COBRA subsidy if the 
employee terminates employment for 
good reason due to employer action 
that causes a material negative change 
in the employment relationship for the 
employee (e.g. a material change in 
geographical location of employment 
for an employee). 

• A lay-off, furlough, or other suspen-
sion of employment to zero hours that 
results in a loss of health care coverage 
is an involuntary termination for pur-
poses of the federal COBRA subsidy. 

• An involuntary termination of employ-
ment may include a termination elect-
ed by an employee in exchange for a 
severance package if the employer 
indicates that after the offer period for 
the severance package a certain num-
ber of remaining employees in the 
employee’s group will be terminated.

• An employee who is involuntarily ter-
minated for gross misconduct is not 
eligible for COBRA coverage and thus 
would not qualify as an assistance-
eligible individual under any circum-
stances.

Notify Certain Individuals of an Extended 
Election Period under COBRA.
No later than April 18, 2009, a group health 
plan was required to notify certain individ-
uals that they had a second chance to elect 
COBRA coverage.8 These extended election 
rights apply to any individual who otherwise 
would be an assistance-eligible individual but 
for the fact he or she does not have a COBRA 
election in effect on February 17, 2009. This 
extended election period will apply not only 
to those assistance-eligible individuals who 
did not elect COBRA, but also to those who 
elected and then discontinued such coverage 
prior to the maximum COBRA period (e.g. 
for failure to pay premiums). This extended 
election period began on February 17, 2009, 
and it ends 60 days after the employer (or 
its plan administrator) actually provides the 
required notice.

The Act sets forth the content require-
ments of such notices, which are generally 
described in the next section. The Depart-
ment of Labor (“DOL”) created model no-
tices to help group health plans comply with 
these notice requirements.9

For individuals who elect COBRA cov-
erage during this extended election period, 

such coverage will start retroactive to the first 
period of COBRA that begins after February 
17, 2009 (i.e. for most plans, March 1, 2009), 
but coverage is not retroactive to the date 
the individual originally lost active coverage 
under the plan.10 The coverage of an assis-
tance-eligible individual who elects COBRA 
during this extended election period will end 
when COBRA coverage otherwise would 
have ended for such individual had he or she 
elected COBRA when initially eligible to do 
so after the qualifying event. These individu-
als also will not be treated as experiencing a 
significant break in service for purposes of 
applying preexisting condition exclusions 
under a plan for the period beginning on the 
original qualifying event date and ending 
on the first day of the first COBRA coverage 
period after February 17, 2009 (i.e. for most 
plans, March 1, 2009).11 An individual elect-
ing COBRA coverage during this extended 
enrollment period must be given at least 45 
days after the election date of COBRA cover-
age to pay his or her first COBRA premium 
payment of 35 percent.12

Note that the extended election period 
rights only apply to group health plans sub-
ject to federal COBRA laws and will not ap-
ply to continuation coverage that is provided 
pursuant to state law only (unless such state 
law otherwise provides similar special elec-
tion rights).13

Satisfy Other Notice Requirements.
The employer (or its plan administrator) also 
must notify all other qualified beneficiaries 
who become entitled to COBRA coverage 
during September 1, 2008 to December 31, 
2009, of the federal subsidy.14 In other words, 
any qualified beneficiary (not just the for-
mer employee) with a qualifying event date 
of September 1, 2008 through December 31, 
2009, will receive a supplemental notice (even 
if he or she loses coverage for reasons other 
than an involuntary termination of employ-
ment). The intent is to give all qualified ben-
eficiaries information about the subsidy so 
that they can make an informed decision as 
to whether or not they believe they should 
qualify as assistance eligible individuals.

The plan can notify them either by 
amending existing COBRA forms to include 
such information or issuing a separate notice 
that is mailed with all other required COBRA 
election notices and forms. A separate notice 
may be the preferable approach, since the 
new legislation has a limited duration apply-
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ing only to involuntary terminations occur-
ring between September 1, 2008, and Decem-
ber 31, 2009. 

Under the Act, these notice requirements 
are met only if the notice contains all of the 
following:15

• a description of the subsidy and any 
conditions on entitlement to such sub-
sidy—such information must be dis-
played in a prominent manner in the 
notice;

• a description of different health care 
options for COBRA purposes, if the 
employer chooses to offer special cov-
erage options;

• the forms necessary for establishing 
eligibility for the subsidy;

• contact information for the plan admin-
istrator and any other person (e.g. the 
insurer or third-party administrator) 
maintaining relevant information in 
connection with the subsidy;

• a description of the extended election 
period available to individuals who 
do not have a COBRA election in place 
as of February 17, 2009 but otherwise 
would qualify as assistance-eligible 
individuals; and

• a description of the individual’s obli-
gation to inform the plan if he or she 
becomes eligible for another group 
health plan or Medicare.

The DOL has created model notices for these 
purposes.16

The Act provides that failure to timely 
provide such notices shall be treated as a fail-
ure to meet the notice requirements under 
COBRA, which potentially could lead to civil 
penalties under ERISA (e.g. $110 per day), 
and the Internal Revenue Code (e.g. $100 per 
day).17

Modify COBRA Premium Payment System.
The group health plan must modify its 
COBRA premium process to accept from each 
assistance-eligible individual only 35 percent 
of the premium amount that he or she other-
wise would be required to pay.18 The federal 
government will subsidize the remaining 
65 percent of such premium payment. This 
federal subsidy applies to periods of COBRA 
coverage beginning after February 17, 2009.19 
A period of coverage is the monthly (or 
shorter) period for which COBRA premi-
ums are charged. For example, if your group 
health plan uses calendar months, the federal 

subsidy of COBRA payments will begin on 
March 1, 2009.

If the employer (plan or insurer) is not 
able to adjust its systems before this effective 
date and assistance-eligible individuals actu-
ally pay 100 percent of the COBRA premium, 
then the plan must either credit the subsi-
dized portion of the premium against future 
COBRA premiums (if the plan administrator 
reasonably expects the overpayment to be 
fully applied to future COBRA premiums 
within 180 days) or refund the subsidized 
portion within 60 days.20

However, an employer should wait until 
a qualified beneficiary has notified the em-
ployer of his or her request to be treated as 
an assistance eligible individual before the 
employer actually reduces such individual’s 
COBRA premiums to 35 percent, as the indi-
vidual might not be eligible for the subsidy 
by reason of being eligible for coverage un-
der another group health plan or Medicare 
or being above the income threshold (as ex-
plained below).21

Modify Payroll Taxes for Reimbursements.
While the federal government is actually 
subsidizing the remaining 65 percent of the 
COBRA premium payment, the mechanics 
of the program require the entity that pro-
vides the COBRA coverage to seek the reim-
bursement from the federal government for 
such 65 percent subsidy.22 For a group health 
plan that is self-funded through an employ-
er’s general assets and/or subject to federal 
COBRA law, the employer will be entitled to 
the reimbursement. For a group health plan 
that is a multiemployer plan, the multiemploy-
er plan itself will be reimbursed for the premi-
um subsidy. For a fully insured group health 
plan that is not subject to federal COBRA law 
and not a multiemployer plan but is subject 
to state laws that mandate continuation cov-
erage, the insurance company providing the 
insurance will be entitled to the reimburse-
ment.

Note that even if an insurance company is 
responsible for seeking a reimbursement for 
the subsidy under state law, the employer 
will need to assist the insurance company 
with identifying the assistance-eligible in-
dividuals and providing the notices to such 
individuals.

The method of seeking reimbursement is 
to take the 65 percent subsidy from payroll 
taxes that the employer (or other entity re-
ceiving the reimbursement) owes. The quar-

COBRA CHANGES UNDER THE 2009 STIMULUS ACT 33

The Act 
provides that 
failure to 
timely provide 
such notices 
shall be 
treated as a 
failure to meet 
the notice 
requirements 
under 
COBRA, 
which 
potentially 
could lead to 
civil penalties 
under ERISA.



terly Form 941 has been modified to include 
Line 12a to report this amount and Line 12b 
to report the number of former employees 
claiming the subsidy. The amount of the CO-
BRA subsidy that the employer provides dur-
ing the quarter will be treated as having been 
deposited for payroll tax deposit purposes 
on the first day of the quarter and applied 
against the employer’s deposit requirements. 
As a result, the employer can decide either 
to offset its payroll tax deposits or claim the 
subsidy as an overpayment at the end of the 
quarter. The credit also can be claimed on 
any later Form 941; it does not need to relate 
to the quarter in which the subsidy actually 
applied. If the employer elects to reduce its 
payroll tax deposits during the quarter by the 
amount of the subsidy, the employer should 
report the credit claimed on its quarterly 
Form 941, and it is not necessary to report 
the specific amount of the credit that is ap-
plied against each deposit (i.e. an employer 
that applies the credit towards its required 
semi-weekly deposits would still report the 
total credit at the end of the quarter on Form 
941 for the calendar quarter).

If the amount of the 65 percent premium 
subsidy is more than payroll taxes, the ad-
ditional amount due to the employer will be 
treated as a refund or a credit to payroll taxes 
as if there were an overpayment of payroll 
taxes. Any overstatement of the subsidy re-
imbursement amount will be treated as an 
underpayment of payroll taxes by such em-
ployer (or other entity) and may be assessed 
and collected by the IRS in the same manner 
as payroll taxes (including penalties). As a 
result, employers need to evaluate their pay-
roll systems (i.e. consult with their payroll 
administrators) to coordinate how they will 
offset the federal subsidy.23

Determine the Amount of the Subsidy.
An employer or other entity cannot claim a 
subsidy credit on its payroll taxes unless the 
assistance-eligible individual actually pays 
35 percent of the amount of any COBRA pre-
mium that is due by him or her for a period of 
coverage.24 In determining whether an assis-
tance eligible individual has paid 35 percent 
of the premium, payments made on behalf 
of such individual by another person (other 
than the employer with respect to which the 
involuntary termination occurred) are taken 
into account. If the employer fully subsidizes 
100 percent of an individual’s COBRA premi-
um, then no subsidy reimbursement would 

be available to the employer. Moreover, any 
period of coverage for an assistance-eligible 
individual beginning after February 17, 2009 
that is fully subsidized by the employer will 
count against the maximum nine-month sub-
sidy period.25 

For example, assume John Smith is 
involuntarily terminated on March 
1, 2009 and elects COBRA coverage 
beginning as of such date. Assume 
further that the cost of COBRA cov-
erage is $1,000 (which represents 102 
percent of the applicable premium as 
defined under COBRA). The employ-
er agrees to fully subsidize John’s 
COBRA payment (i.e. pay on John’s 
behalf the full $1,000 amount and not 
require John to make any additional 
payment) for the first three months 
of COBRA coverage. After this time, 
the employer requires John to pay 
for his own COBRA coverage (i.e. 
$1,000/month) for the remainder of 
John’s COBRA coverage period after 
June 1, 2009. 

No federal subsidy would be avail-
able to John Smith for the first three 
months of coverage (March 1, 2009 
through May 31, 2009) as John Smith 
did not pay for any portion of the 
cost of his COBRA coverage. Begin-
ning June 1, 2009, John Smith will 
be entitled to pay only 35 percent of 
the $1,000 (i.e. $350) for the next six 
months (i.e. June 1, 2009 to Novem-
ber 30, 2009). After December 1, 
2009, John Smith will be required to 
pay for the entire cost of his COBRA 
coverage (i.e. $1,000) for the remain-
der of his COBRA period.

If an employer partially subsidizes a portion 
of the assistance-eligible individual’s appli-
cable COBRA premium amount, the federal 
subsidy would be available on a limited basis. 
Assume that the maximum applicable premi-
um under COBRA is $1,000 and the employer 
currently pays 70 percent of that amount, i.e., 
$700, and the individual pays the remaining 
30 percent of that amount, i.e., $300. Under 
these circumstances, the assistance-eligible 
individual is entitled to pay 35 percent of 
the already subsidized payment of $300 
(i.e., $105 or 35% x 30% = 10.5% of the entire 
applicable premium of $1,000), and then the 
employer would be entitled to a reimburse-
ment of 65 percent of $300 (i.e., $195 or 65% 
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x 30% = 19.5% of the entire applicable pre-
mium of $1,000). The employer is not entitled 
to any federal subsidy reimbursement for the 
portion of the COBRA premium it subsidizes 
(i.e. no federal subsidy for the $700 paid by 
the employer on behalf of such individual).26

To take full advantage of the federal sub-
sidy, employers that pay a portion of the 
COBRA premium may want to consider pro-
spectively restructuring such employer-sub-
sidy for existing assistance-eligible individu-
als (to the extent not contractually bound to 
provide a specified amount), or at least modi-
fying the employer subsidy for future assis-
tance-eligible individuals.

Develop Procedures to Comply with 
Reporting Obligations.
Each person entitled to reimbursement under 
the Act (via payroll taxes) will be required to 
submit such reports as the secretary of the 
treasury may require to substantiate reim-
bursement requests. At this time, the IRS 
has indicated that no additional information 
relating to the COBRA subsidy is to be sub-
mitted with Form 941, other than completing 
Line 12a to report the amount of the federal 
subsidy and 12b to report the number of for-
mer employees claiming the subsidy.27 How-
ever, entities claiming the credits must main-
tain supporting documentation for the credit 
claimed, including:

• Information on the receipt, including 
dates and amounts, of the assistance 
eligible individuals’ 35 percent share 
of the premium;

• In the case of an insured plan, a copy of 
the invoice or other supporting state-
ment from the insurance carrier and 
proof of timely payment of the full pre-
mium to the insurance carrier required 
under COBRA;

• In the case of a self-insured plan, proof 
of the premium amount and proof of 
the coverage provided to assistance-
eligible individuals;

• Attestation of involuntary termination 
of employment, including the date of 
the termination (which must be dur-
ing the period of September 1, 2008 to 
December 31, 2009) for each covered 
employee whose involuntary termina-
tion is the basis for eligibility for the 
subsidy;

• Proof of each assistance-eligible indi-
vidual’s eligibility for COBRA cover-
age at any time during the period from 

September 1, 2008 to December 31, 
2009 and election of COBRA coverage;

• A record of the social security numbers 
of all covered employees, the amount 
of the subsidy with respect to each cov-
ered employee, and whether the sub-
sidy was for one individual or two or 
more individuals;

• Any other documents necessary to 
verify the correct amount of the reim-
bursement. 

Adjust COBRA Procedures to Recognize the 
Maximum Subsidy Period.
The employer also will need to develop pro-
cesses necessary to end the subsidy when the 
individual is no longer eligible to claim it and 
to reinstate the 100 percent COBRA premium 
payment charge if the individual continues 
to be eligible for COBRA. Under the Act, the 
subsidy will cease to apply as of the earliest 
of:28

• The first date on which the assistance-
eligible individual becomes eligible (not 
actually enrolled) for coverage under 
another group health plan (other than 
plans providing only dental, vision, 
counseling or referral services, health 
care flexible spending account, or 
health reimbursement arrangements) 
or eligible for Medicare coverage. Note 
that the Act requires an assistance-eli-
gible individual who becomes eligible 
for coverage under another group 
health plan to notify the plan provid-
ing COBRA coverage in writing, and 
failure to do so could result in a pen-
alty of 110 percent of the subsidy pro-
vided to him or her after the date he or 
she became eligible for such other cov-
erage.29 An employer is not required to 
refund to the IRS the excess premium 
reduction received as a credit merely 
because the assistance-eligible indi-
vidual failed to provide notice to the 
employer that he or she is no longer 
eligible for the federal subsidy, unless 
the employer otherwise knew of the 
eligibility for such coverage.30

• Nine months after the first day of 
the first month to which the subsidy 
applies.

• The end of the maximum COBRA cov-
erage period required by law (includ-
ing permissible early terminations (e.g. 
failure to timely pay premium), and 
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including the end of the maximum 
COBRA coverage period for those 
assistance-eligible individuals who 
elected COBRA during the extended 
enrollment period).

Determine Whether to Implement Special 
Coverage Options.
The employer needs to decide if it wants 
to allow assistance-eligible individuals to 
switch to a different health care option for 
COBRA purposes. If an employer decides to 
offer special coverage options, then it must 
notify assistance-eligible individuals of their 
right to switch coverage options (such notice 
should be included in the general notice that 
the employer otherwise is providing to such 
individuals regarding subsidy rights under 
the Act).31 

Generally, a qualified beneficiary will 
receive the same coverage he or she had on 
the date prior to the qualifying event (except 
as otherwise permitted for open enrollment 
rights). Even at a 65 percent discount, many 
assistance-eligible individuals still may not 
be able to afford COBRA coverage. As a re-
sult, the Act permits, but does not require, 
an employer to permit an assistance-eligible 
individual to elect, not later than 90 days af-
ter written notice is provided to him or her 
about this option, a different health care op-
tion, but only if:

• the COBRA premium for the different 
coverage option does not exceed the 
COBRA premium for the coverage in 
which the assistance-eligible individ-
ual was enrolled when the qualifying 
event occurred; 

• the employer is offering the different 
coverage option to active employees; 
and 

• the different coverage option cannot 
provide only dental, vision, counsel-
ing or referral services and cannot be 
a health care flexible spending account 
plan or an on-site facility primarily 
providing first aid, preventive or well-
ness care. 

Accept Waiver of Right to Receive Subsidy 
for High Income Earners.
Individuals with modified adjusted gross 
incomes that exceed $250,000 (for joint filers) 
or $125,000 (for all other filers) will not be 
eligible for the full premium subsidy.32 The 
subsidy will be fully phased out for those 
individuals with adjusted gross incomes of 

$290,000 (for joint filers) or $145,000 (for all 
other filers). Any portion of a subsidy that 
an individual receives but is not eligible for 
will need to be reported on the individual’s 
annual income tax return, and the amount 
of tax that such individual would otherwise 
pay will be increased by the amount of such 
subsidy. 

Note: Employers and insurers will not be 
required to determine whether an individu-
al’s income makes him or her ineligible for 
the subsidy. Rather, the employers and in-
surers can treat all assistance-eligible indi-
viduals as eligible for the subsidy and receive 
reimbursement for 65 percent of the COBRA 
premium payments and cannot refuse to pro-
vide the subsidy to an individual because of 
the individual’s income.33 However, an assis-
tance-eligible individual can notify the plan, 
employer, or insurer that he or she will not 
be eligible for the subsidy and thus will pay 
100 percent of the COBRA premium amount. 
The assistance eligible individual who wants 
to make a permanent election to waive the 
right to the subsidy may do so by providing 
a signed and dated notification (including a 
reference to a permanent waiver) to the enti-
ty that is reimbursed for the premium reduc-
tion.34 There is no separate additional notifi-
cation to any government agency. If an assis-
tance-eligible individual makes a permanent 
election to waive the subsidy, he or she may 
not receive the premium reduction for any 
future period of COBRA continuation cover-
age in 2009 or 2010, regardless of modified 
adjusted gross income in those years.

Determine the Impact on Retiree Health 
Care Coverage.
If the employer maintains a retiree group 
health plan, the employer needs to determine 
how the Act will impact such retiree cover-
age. Under COBRA regulations, an employer 
may offer an individual a choice between 
COBRA coverage and coverage under the 
employer’s retiree health plan.35 If the retir-
ee health care coverage does not otherwise 
qualify as COBRA coverage and the employ-
ee elects retiree health care coverage, he or 
she generally is doing so in lieu of COBRA 
coverage and thus waives COBRA coverage 
rights. Under these circumstances, the retiree 
would not be eligible for the federal subsidy 
under the retiree health care plan. 

Conversely, if the retiree health care cov-
erage runs concurrently with and is treated 
as COBRA coverage under the same group 
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health plan, the federal subsidy would be 
available for assistance-eligible individuals 
to the extent they are required to share in the 
cost of retiree health care coverage. 36

Modify COBRA Procedures to Reflect 
Extended COBRA Periods.
Pursuant to the Act, the employer also should 
modify its COBRA procedures and plan lan-
guage to recognize the following two circum-
stances under which a qualified beneficiary 
may extend his or her initial COBRA cover-
age period:37

PBGC Eligible Individuals. If, as of the 
qualifying event date of termination 
of employment, a covered employee 
has a nonforfeitable right to receive 
any pension benefits directly from 
the Pension Benefit Guaranty Cor-
poration, the maximum COBRA 
coverage period for the covered 
employee is extended until the cov-
ered employee’s date of death. The 
maximum COBRA coverage period 
for the covered employee’s surviv-
ing spouse or dependent children 
ends 24 months after the covered 
employee’s date of death.
Trade Adjustment Assistance Individu-
als. If (as of the date COBRA cover-
age would otherwise end because of 
the regular 18-month or 36-month 
COBRA coverage period expires) the 
covered employee is an eligible indi-
vidual under the Trade Adjustment 
Assistance Program, the maximum 
COBRA coverage period is generally 
extended until the date the covered 
employee ceases to be an eligible 
individual under the Trade Adjust-
ment Program.

These provisions apply only to those COBRA 
coverage periods that would otherwise end 
on or after February 17, 2009, provided, how-
ever, that they will not require any period 
of coverage to extend beyond December 31, 
2010.

Notably, the Act eliminated the original 
House provision that would have extended 
COBRA coverage until Medicare eligibility 
for individuals who lost coverage as a result 
of termination of employment when they are 
55 years of age or older or have 10 or more 
years of service with the employer.

Review Health Plan Documents. 
The employer should review its formal plan 
documents, summary plan descriptions, and 
employee notices to determine if any chang-
es are needed. In addition to these COBRA 
changes, there have been a number of other 
recent laws that may necessitate changes to 
health plan documents (e.g. Michelle’s Law,38 
2009 changes to the Mental Health Parity 
Act,39 and the Children’s Health Insurance 
Program Reauthorization Act40).
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