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Protecting Competitive Business 
Interests Through Non-Compete 
Clauses: What Interests Can 
Legitimately Be Protected?
By Ryan S. Bewersdorf and Nicolas J. Ellis

Introduction
Today more than ever before, employment 
agreements tend to contain some form of 
non-competition provisions. For higher-level 
executive employees, such provisions are vir-
tually ubiquitous. These provisions are also 
creeping into medical profession employ-
ment agreements. As the economy improves 
and hiring increases, more employees will be 
able to change jobs. As that happens, a new 
wave of non-compete litigation likely will 
result. Thus, employers should assess their 
current non-compete agreements, and when 
hiring employees, carefully draft new non-
compete agreements to make sure they can 
withstand judicial scrutiny in the event litiga-
tion occurs. Any employer seeking to include 
a non-compete in its employment agreements 
would be well advised to consider the rules 
that govern enforcement of such provisions. 
In Michigan, the enforceability of a non-com-
pete agreement between an employer and 
employee is governed by statute.1 In addition 
to codifying the traditional rule that such 
agreements must be reasonable, the statute 
also requires that the agreement must pro-
tect “the reasonable competitive business 
interests” of the employer. This article will 
address the way courts have interpreted this 
requirement, and the kind of interests that 
fall within its scope.

A Brief History Of Non-Compete 
Agreements Under Michigan Law
Michigan initially followed the general com-
mon law rule that non-compete agreements 
were enforceable as long as they were rea-
sonable.2 However, between 1905 and 1985, 
non-compete agreements were prohibited 
by statute as an illegal restraint of trade.3 In 
1985, the Michigan Anti-Trust Reform Act 
(“MARA”) repealed the statutory provi-
sion that specifically prohibited non-com-
pete agreements.4 After this repeal, the gen-

eral antitrust provisions of the MARA were 
interpreted as prohibiting only those agree-
ments that were unreasonable restraints on 
trade, essentially returning to the traditional 
common law rule.5 In 1987, the legislature 
amended the MARA such that it specifically 
permits the use of non-compete agreements 
between an employer and employee under 
certain conditions.6 

MARA’s Noncompetition Provision 
Today, non-compete agreements between 
an employer and employee are governed by 
MCL 445.774a(1), codifying the 1987 amend-
ment to the MARA. This statutory provision 
provides that:

An employer may obtain from an 
employee an agreement or covenant 
which protects an employer’s reason-
able competitive business interests and 
expressly prohibits an employee 
from engaging in employment or a 
line of business after termination if 
the agreement or covenant is reason-
able as to its duration, geographical 
area, and the type of employment or 
line of business. To the extent any 
such agreement or covenant is found 
to be unreasonable in any respect, 
a court may limit the agreement to 
render it reasonable in light of the 
circumstances in which it was made 
and specifically enforce the agree-
ment as limited (emphasis added). 

The statute imposes two requirements for 
a non-compete to be enforceable.7 The latter 
part of the statute incorporates the tradition-
al common law model based on determining 
the reasonableness of the non-compete with 
respect to its geographic scope, duration, 
and the scope of employment that is cov-
ered.8 However, the first part of the statute 
further restricts the enforceability of non-
compete agreements to those that protect an 



employer’s “reasonable competitive business 
interests.”9 

But what is a reasonable competitive busi-
ness interest? While the Michigan Supreme 
Court has not provided an extensive defini-
tion for this term, a fairly comprehensive pic-
ture can be drawn by analyzing other deci-
sions made by the lower Michigan courts. 

Interpretation of “Reasonable 
Competitive Business Interests” 
By the Courts
The best way to understand how courts have 
interpreted the term “reasonable competitive 
business interest” is to begin with what it 
does not cover. Contrary to what many peo-
ple might expect, the term does not include 
merely protecting the employer from general 
competition.10 Courts have consistently held 
that employers do not have an interest in pre-
venting employees from competing through 
the use of general knowledge, skill, or facility 
acquired by the employee through training 
or experience during employment.11 

To protect a reasonable competitive busi-
ness interest, a non-compete agreement must 
protect against the employee (or presumably 
a competitor through hiring the employee) 
gaining an unfair advantage in competing with 
the former employer.12 The term “unfair” is 
itself somewhat subjective and ambiguous. 
To date, courts have either recognized, or 
spoken of, three different categories where 
employers have an interest in protecting 
themselves from unfair competition: 

• preventing employees from taking 
existing customers,13 

• preventing an employee from using 
confidential information,14 and 

• protecting an employer’s investment in 
specialized training.15 

Existing Customers
The courts’ unfair competition concern with 
regard to taking existing customers is that 
the employee has generally developed a rela-
tionship with the customer through his or her 
position as an employee. Often, an employer 
has invested its resources in developing, or 
helping the employee develop, the relation-
ship.16 Courts speak of this as preventing the 
employee from appropriating the “goodwill” 
that the employer has built.17 In St Clair Med v 
Borgiel, the court addressed the enforceability 
of a non-compete agreement between a phy-
sician and his former employer.18 The court 
determined that the non-compete agreement 

protected the employer’s reasonable com-
petitive business interest because a physi-
cian who establishes patient contacts and 
relationships as a result of the goodwill of an 
employer’s medical practice is in a position to 
unfairly appropriate that goodwill, and thus 
unfairly compete with a former employer on 
departure.19 Enforcement of the non-compete 
agreement provides the employer with time 
to regain the goodwill of its patients and 
prevents former employees from using con-
tacts gained during employment to gain an 
unfair advantage in competition.20 Similarly, 
in Radio One, Inc v Wooten, the court consid-
ered a non-compete agreement between a 
radio personality and his former employer 
radio station.21 The court made an analogy to 
the St Clair Med case, and noted that, despite 
the defendant’s pre-existing fame, the radio 
station had built listener goodwill through 
its efforts and expenditures to promote the 
defendant, and it was entitled to a period of 
time to promote a new radio personality to 
try to retain its listeners and sponsors.22 

Confidential Information
Courts consider confidential business infor-
mation to cover a range of topics related 
to the running of a business. In particular, 
courts have stated that employers have an 
interest in protecting such confidential infor-
mation as pricing schemes, price markups, 
marketing strategies, and sales strategies or 
techniques.23 They also have recognized an 
interest in protecting patient or customer 
lists.24 However, the confidential information 
in question must actually provide a com-
petitive advantage. Between 2007 and 2008, 
federal courts addressed the same identical 
non-compete clause between Kelly Services, 
Inc. and three different former employees. 
The court upheld the clause against two 
higher level employees who accepted simi-
lar positions with competitors.25 However 
with regard to a lower level employee, then 
performing clerical work for a competitor, 
the court held that the clause did not protect 
the employer’s reasonable business interests 
because the information the former employee 
had access to was of no use, and provided no 
competitive advantage, in her new role.26

Specialized Training
The last area where courts have acknowl-
edged a reasonable competitive business 
interest on the part of employers, protect-
ing an investment in specialized training, 
remains poorly defined. Courts have con-
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sistently stated that preventing an employee 
from competing through the use of general 
training is not a reasonable competitive busi-
ness interest.27 This is true even where the on-
the-job training has been extensive and cost-
ly.28 They have, however, indicated that this 
may not be the case where specialized training 
is involved.29 Unfortunately, there have not 
yet been any decisions under Michigan law 
that address the difference between general 
and specialized training. Thus, this factor of 
the “reasonable competitive business inter-
ests” test remains unsettled. 

Conclusion
When drafting a new non-compete agreement 
or assessing a current one, an employer must 
consider not only the reasonableness of the 
restrictions it is imposing, but exactly what 
interest it is seeking to protect. The interests 
that are involved will usually depend on the 
facts of the situation, and to some degree 
will depend on the yet unknown capacity 
in which the employee will seek to compete. 
While courts have recognized a reasonable 
competitive business interest in: (1) pro-
tecting existing customers, (2) confidential 
information; and (3) specialized training, no 
Michigan court has clearly addressed what 
constitutes specialized training. Therefore, 
focusing on the two interests of protecting 
existing customers and confidential informa-
tion will usually be the most straightforward 
way for an employer to satisfy the reason-
able competitive business interest test under 
Michigan law. Employers should consider 
setting out the specific competitive business 
interests it is trying to protect within the non-
compete agreement itself. While this is espe-
cially important where the agreement will be 
applied to lower level employees for whom 
an employer’s interest may not be as readily 
apparent, it should also be done for upper 
level employees. The potential harm resulting 
from an upper level employee turning into a 
competitor is often much greater than where 
a lower level employee is involved. It may be 
easier to show a reasonable competitive busi-
ness interest where upper level employees 
are concerned, but setting out these interests 
ahead of time for all non-compete agreements 
can save on discovery and other litigation 
expenses later. Above all, in order to satisfy 
the reasonable competitive business interest 
test, employers should always be prepared 
to show an interest beyond merely insulating 
themselves from general competition. 
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