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Introduction

The recent Michigan Supreme Court deci-
sion in First Public Corp v Parfet! has clarified
that while Michigan law recognizes “joint
ventures” in a commercial business context,
it does not recognize “joint enterprises.”
While the difference may appear to be a
semantic one, the distinction is important.
The court confirmed that in Michigan, when
there is no writing to specify the business
relationship between two or more persons or
the writing is unclear or ambiguous, the par-
ties must prove that a partnership or a “joint
venture” exists. The elements for determin-
ing whether one of these two entities exists
are well founded in Michigan law, and the
courts will not allow parties to reach beyond
these elements or to look to the law of other
jurisdictions to find that a business relation-
ship exists.

Background

Most commercial relationships between
business people involve contracting parties
who are dealing with one another on an
arm’s-length basis. However, in many cases
it is important to determine whether this
commercial relationship is more than just
arm’s-length. For example, it may be impor-
tant to determine whether the parties have a
fiduciary relationship to one another; one of
the parties may seek contributions from the
other in order to conduct the operations of
the enterprise, one party may seek reim-
bursement for contributions to the enterprise
or for the losses suffered by the enterprise, or
third parties may seek to hold all the parties
liable for the debts incurred by the enter-
prise. When there is a writing that spells out
the parties’ relationship, this determination

is merely a matter of contract interpretation.
However, when—as is frequently the case —
the parties have not committed their rela-
tionship to writing or the writing is unclear
or ambiguous, business practitioners and the
courts must decide whether the parties have
a business relationship that goes beyond the
typical arm’s-length relationship and, if so,
the nature of that relationship. Michigan
courts will look to the Michigan Uniform
Partnership Act? (MUPA) and the common
law to answer these questions.

The Michigan Uniform Partnership Act

A partnership is defined as “an association
of 2 or more persons, which may consist of
husband and wife, to carry on as co-owners
a business for profit . . . .”3 The language
cited above reveals three elements that are
needed to find that a partnership exists: (1)
an association of two or more persons, (2) to
carry on as co-owners, and (3) a business for
profit. The MUPA also makes it clear that an
association organized under any other
statute enacted in Michigan is not a partner-
ship.4 Accordingly, if the parties have organ-
ized an association by filing articles of incor-
poration under the Michigan Business
Corporation Act,® or by filing a certificate of
limited partnership under the Michigan
Revised Uniform Limited Partnership Act,®
or by filing articles of organization under the
Michigan Limited Liability Company Act,’
the inquiry is directed to those statutes and
not to the MUPA.

In Byker v Mannes8 the Michigan Supreme
Court stressed that the focus of the MUPA is
on the relationship of the parties as evi-
denced by their actions. The Byker court
made it clear that the subjective intent of the
parties to form a partnership is not required:
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“[I]n ascertaining the existence of a partner-
ship, the proper focus is on whether the par-
ties intended to, and in fact did, ‘carry on as
co-owners a business for profit” and not on
whether the parties subjectively intended to
form a partnership.”® In Byker, the parties
pursued various business enterprises over a
number of years. When plaintiff made con-
tributions and loans to the enterprise that
were not matched by defendant, plaintiff
eventually sued to recover from defendant
one-half of the contributions made by plain-
tiff on the basis that they had entered into a
partnership.10 The supreme court found that
even though defendant may have been
unaware that he might be a partner, he could
still be considered a partner of plaintiff.
Therefore, in Michigan, if two or more par-
ties intend to carry on a business for profit,
for example, by contributing money to the
enterprise and sharing profits and losses
from the enterprise, the court will find that
there is a partnership even if the parties do
not have a written partnership agreement,
do not call their relationship a partnership,
or have not formulated an intent to form a
legal entity called a “partnership.”

The considerations above are not, howev-
er, the end of the inquiry into whether two or
more persons have created a partnership.
The MUPA provides additional guidance for
determining the existence of a partnership in
section seven, which states:

In determining whether a part-
nership exists, these rules shall
apply:

(1) Except as provided by section
16, persons who are not partners as
to each other are not partners as to
third persons;

(2) Joint tenancy, tenancy in com-
mon, tenancy by the entireties, joint
property, common property, or part
ownership does not of itself estab-
lish a partnership, whether such co-
owners do or do not share in profits
made by the use of the property;

(3) The sharing of gross returns
does not of itself establish a partner-
ship, whether or not the persons
sharing them have a joint or
common right or interest in any
property from which the returns are
derived;

(4) The receipt by a person of a
share of the profits of the business is

prima facie evidence that he is a
partner in the business, but no such
inference shall be drawn if such
profits were received in payment:

(a) As a debt by installments or
otherwise,

(b) As wages of an employel[e] or
rent to a landlord,

(c) As an annuity to a widow or
representative of a deceased partner,

(d) As interest on a loan, though
the amount of payment vary with
the profits of the business,

(e) As the consideration for the
sale of the good-will of the business
or other property by installments or
otherwise.l1

As can be seen from the language above,
with the exception of the reference to section
1612 of the MUPA, the rules for interpreta-
tion are mostly in the negative; that is, the
rules describe when a partnership does not
exist even though the parties may otherwise
be carrying on as co-owners a business for
profit.

If a partnership is found to exist under
the MUPA, the courts will look to the statute
to determine the effect that this finding has.
For example, every partner is an agent of the
partnership and has the power to bind the
partnership,13 all partners are jointly and
severally liable for all debts and liabilities of
the partnership,14 and each partner shall be
repaid his or her contributions and must
contribute toward the losses sustained by
the partnership.1> Therefore, the finding that
two or more people have formed a partner-
ship can have important consequences to the
partners and third parties dealing with
them.

Common Law

A review of the MUPA is not the end of the
inquiry. Michigan courts have also recog-
nized the commercial relationship of “joint
venture” or “joint adventure”16 between two
or more parties. The courts have, generally,
cited the following as the elements necessary
to show the existence of a joint venture:

(a) an agreement indicating an
intention to undertake a joint ven-
ture;

(b) a joint undertaking of . . . a
single project for profit;
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[(c)] a sharing of profits as well as
losses;

[(d)] contribution of skills or
property by the parties;

[(e)] community interest and con-
trol over the subject matter of the
enterprise.l”

The Michigan courts have distinguished
joint ventures from partnerships on the basis
that joint ventures relate to a single transac-
tion.18 The key to a joint venture is an agree-
ment between the parties reflecting their
intent to associate themselves as joint ven-
turers. For example, in Goodwin, the
Michigan Supreme Court stated that the
finding of a joint venture is not a question of
law but instead is a question of fact to be
derived from the agreement of the parties.19
The court stated that the intention of the par-
ties is determined by reference to the “ordi-
nary rules governing the interpretation and
construction of contracts.”20

The import of a finding that a joint ven-
ture exists is similar to a finding that a part-
nership exists. While the courts will first
look to the agreement between the parties to
determine their relationship to one another
and to third parties, the courts have stated
that they will also examine the rules govern-
ing partnerships to determine the relation-
ship between the parties.2! Thus, the import
of finding that a joint venture exists is simi-
lar to the finding that a partnership exists.

Finally, the Michigan courts have referred
to another type of enterprise called a “joint
enterprise.”22 This term has been used in the
context of noncommercial relationships and
has been defined as ““an undertaking to
carry out a small number of acts or objec-
tives, which is entered into by associates
under such circumstances that all have an
equal voice in directing the conduct of the
enterprise.””23 Until the court of appeals
decision in First Public Corp, the term “joint
enterprise” had only been used in two cir-
cumstances. The first instance was to
describe the relationship between the pas-
senger and driver of an automobile.?4 In
these cases, the courts were attempting to
determine whether there was common
responsibility for the automobile’s negligent
operation by holding the passenger liable
along with the driver.

The second type of case recognizing
“joint enterprises” involves the situation

where municipalities share services, such as
a police force. In Berger v Mead?> plaintiff
was a police officer working for the Royal
Oak Police Department and the South
Oakland Tactical Support Unit (SOTSU).
Several cities supplied police officers,
including plaintiff, to SOTSU under an
agreement that provided, in part, that each
municipality would pay its officers” salaries
and that each municipality had an equal
voice in SOTSU’s operation. Plaintiff was
shot during a training exercise for SOTSU.
Plaintiff sued, among others, individual
police officers who worked for other police
departments in the area. These defendants
responded by claiming that plaintiff’s
claims were barred as a result of the
exclusive remedy of the Worker’s Disability
Compensation Act.26 For defendants’ de-
fense to succeed, the court had to find that
SOTSU was a joint venture or joint enter-
prise and that plaintiff was employed by the
joint venture or enterprise.

The court of appeals reviewed the six ele-
ments necessary to find the existence of a
joint venture but stated that the two ele-
ments relating to a profit motive (i.e., “a sin-
gle project for profit” and “a sharing of prof-
its as well as losses”) were not easily met.27
The court then analyzed the cases of other
jurisdictions and stated that, while some
courts found a profit motive necessary, “a
number of jurisdictions have labeled non-
commercial joint ventures as joint enterpris-
es.”28 The court then concluded that SOTSU
was a joint enterprise and that the plainiff
was an employee of the joint enterprise, and
held that plaintiff’s claims were barred by
the exclusive remedy provisions of the
Workers Disability Compensation Act.29
Thus, in the Berger case, a Michigan court for
the first time recognized a joint enterprise
organized by entities not engaged in profit
making, doing away with the need to prove
that the parties were engaged in a project for
profit and the sharing of profits as well as
losses.

Applicability of Joint Enterprise in
a Commercial Business Context

Until the Michigan court of appeals decision
in First Public Corp, the elements used to
determine whether a joint enterprise existed
had not been used outside of the two
types of cases described above, that is, in
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intent to
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as joint
venturers.
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automobile negligence cases and those
applicable to municipalities involved in
sharing resources.30 In First Public Corp, the
facts are important to understanding the
later Michigan Supreme Court decision, so
they will be described here in detail. First
Public Corporation (First) claimed that
defendant Caledonia, Inc. (Caledonia)
breached its fiduciary duty to First.31 The
relationship between these parties involved
locating investors with whom they could
form an association to try and purchase
International Research and Development
Corporation (IRDC) or its assets. The trial
court concluded that plaintiff asserted
sufficient facts to go forward on the issue
of whether there was a joint venture
between First and Caledonia, but the trial
court granted Caledonia’s motion for sum-
mary disposition on the basis that the
joint venture had been terminated by
defendants.32

The court of appeals agreed with the trial
court’s ruling but not with its analysis. The
higher court found that there was no evi-
dence of a partnership, and it could not find
that a joint venture existed “because there is
no evidence that the undertaking to find
investors was in and of itself a project for
profit.”33 Having found no evidence of a
profit motive and thus no evidence of a part-
nership or joint venture, the court went fur-
ther and cited the Berger case for authority
that Michigan common law recognized joint
enterprises and that the relationship
between plaintiff and Caledonia was a joint
enterprise.34

Having found that the parties were
involved in a joint enterprise, the court of
appeals analyzed whether one party termi-
nated the joint enterprise and what effect
that termination had on the relationship
between the parties. The court found that
Caledonia had terminated the joint enter-
prise and that as of the date of termination
neither party had any further obligation to
the other.35 On this basis the court of appeals
upheld the lower court’s ruling.

Plaintiffs appealed to the Michigan
Supreme Court, which upheld the court of
appeals’ decision but found that the court of
appeals had erroneously recognized a new
form of business enterprise: the “joint enter-
prise.”36 The supreme court stressed that the
court of appeals should not have relied on
Berger: “The alleged relationship in the pres-
ent case was a commercial business relation-

ship because it had a profit motive, unlike
the arrangement in Berger. Accordingly, the
citation of Berger as authority for recognizing
a commercial business entity called a ‘joint
enterprise’ is misplaced.”37

The reasons the court gave for rejecting
the use of a “joint enterprise” in a commer-
cial context are compelling. First, the court
relied on precedent. The court simply could
not find any Michigan cases that recognized
a separate commercial business entity called
a “joint enterprise.”38 While the court found
cases using the term “joint enterprise” in a
commercial setting, it determined that when
these courts did so they were really referring
to either a joint venture or a partnership.39
Furthermore, the court stated that it could
find only one reference to this term in the
compiled laws of Michigan—in statutes
involving the lottery.40 In short, the supreme
court believed that neither Michigan case
law nor statutory law supported the use of
joint enterprises in a commercial setting.

Second, the court did not want to recog-
nize a separate business entity where the
characteristics of the new entity, as distin-
guished from partnerships or joint ventures,
could not be or were not spelled out.4! The
supreme court was reluctant to open a
Pandora’s box by allowing the courts to rec-
ognize a new type of business enterprise.
The supreme court stated that it was reluc-
tant to “make law,” which it felt should be
left to the legislature.42

After disposing of the court of appeals
analysis and its erroneous recognition of
what the supreme court referred to as a new
business relationship, the supreme court
upheld the judgment of the court of appeals
on the grounds that plaintiff failed to pro-
duce “any jury-submissible evidence regard-
ing either a partnership or a joint ven-
ture.”43The supreme court did not address
the court of appeals finding that there was
no profit motive in the present case and that
the lack of a profit motive was the reason,
or at least one of the reasons, why the court
of appeals found that the parties had not
created a joint venture. The supreme court
simply ignored this part of the court of
appeals opinion. Therefore, the supreme
court’s decision leaves open the question of
whether a joint enterprise may be created in
a nonprofit relationship between persons or
entities otherwise engaged in profit making.
In other words, would a joint enterprise be
recognized where two for-profit entities
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engaged in a joint nonprofit project? The
supreme court’s decision simply does not
address this question; its decision is limited
to rejecting the recognition of “joint enter-
prises” in a commercial business relation-
ship.

Significance of the Supreme
Court’s Decision

It may initially seem that the First Public Corp
decision merely cleared up a semantic ambi-
guity, that is, that the courts had used the
terms “joint venture” and “joint enterprise”
interchangeably. However, the significance
of this case is more profound. First, First
Public Corp makes it clear that the Michigan
Supreme Court will not allow the expansion
of this area of the law. When business people
enter into a relationship that one or the other
of them claims rises to the level of a partner-
ship or joint venture, they must prove all of
the elements set forth in the MUPA or the
common law governing joint ventures.

The other significance of this decision is
that it may inadvertently limit the ability of
people outside of a commercial context to
claim that they are engaged in a joint enter-
prise. The supreme court in First Public Corp
may have restricted the applicability of joint
enterprises in a noncommercial setting by
severely limiting the reach of the Berger case.
This can be seen by the court’s interpretation
of the Scarney#4 case as referring to joint ven-
ture or partnership, even though the parties
in Scarney were a group of doctors organized
to provide care to the poor, hardly a profit-
making enterprise.4> The Supreme Court’s
decision could lead to the conclusion that
two for-profit entities engaged in a joint non-
profit project are not engaged in a partner-
ship or joint venture because the critical
“profit” element is missing and that they are
not engaged in a joint enterprise because
Berger only applies when the parties are non-
profit entities. Whether this is the result
remains to be seen.

Perhaps the most important impact of
First Public Corp is to highlight the impor-
tance of having a detailed written agreement
that specifies the relationship between the
parties and what law they intend to apply.
Are the parties forming a partnership or a
joint venture; and if they are forming a joint
venture, do they want partnership law to
apply to fill in the gaps of the contract?
Rather than forming a partnership, the par-
ties to a proposed joint venture should con-

sider organizing the enterprise as a limited
liability company. Businesses can organize a
limited liability company to operate the joint
venture business without being concerned
about being liable for the debts of the part-
nership or joint venture, subjecting the assets
of each parties” businesses to the debts of the
joint venture. The limited liability company,
unlike the partnership or limited partner-
ship, may appoint a manager without expos-
ing the manager to personal liability. Like a
partnership and limited partnership, the
limited liability company may allocate prof-
its, losses, and distributions in a flexible
manner that might appeal to the parties to a
joint venture. Finally, the limited liability
company can be used by C corporations to
organizes less than 80 percent owned
subsidiaries, and still obtain pass-through
tax treatment.46 For all of these reasons, a
limited liability company is an excellent
choice to organize a joint venture.

In the noncommercial context it is even
more important to have a detailed written
contract because the law is even less certain
when the parties are not engaged in a profit-
making enterprise. In the noncommercial
context it would be inappropriate to use the
MUPA to fill in the gaps since the MUPA is
oriented toward the commercial profit-mak-
ing enterprises. As a result, the agreement in
the noncommercial context should strive to
not leave any gaps. In other words, the non-
profit joint venture agreement should be as
complete as possible, and the parties should
consider organizing a nonprofit corporation
or other nonprofit entity to conduct the joint
enterprise to avoid liability and confusion.

The underlying facts of the cases cited in
this article reveal the importance of this
issue. Workers employed by the joint ven-
ture or partnership may attempt to avoid the
exclusive remedy provided by the Worker’s
Disability Compensation Act. One party to
the enterprise may attempt to recover losses
from the other parties. One party is bound
by the acts of the other party to the enter-
prise and may be personally liable for the
injuries caused by or resulting from the
actions of one or more of the other parties.
These matters are too important to leave to
chance or the courts.
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