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The Importance of Complying with
the Uniform Commercial Code’s
“Notice” Requirement When a
Supplier Provides Defective Goods

by John J. Bursch

Introduction

In late 1993, Ford Motor Company notified
American Bumper & Manufacturing
Company that its bumpers were falling off
Ford’s trucks. American Bumper immedi-
ately notified its fastener supplier of the
problem and, a short while later, canceled
the supply contract. In 1995 American
Bumper settled with Ford for payments and
price reductions totaling nearly $10 million.
However, when American Bumper tried to
sue the supplier for breach of warranty and
indemnification, the lawsuit was dismissed
because American Bumper had failed to
give the supplier notice of breach as Section
2-607 of the Uniform Commercial Code
(UCCQ) requires.

The notice requirement of UCC 2-607 is
an often overlooked provision that rarely re-
ceives attention in published cases, but it
can operate as a complete liability shield in
cases involving alleged defective goods.
The Michigan Court of Appeals recently re-
iterated UCC 2-607’s importance when it af-
firmed the dismissal of American Bumper’s
nearly $10 million lawsuit against its parts
supplier.! This article provides an overview
of the UCC 2-607 notice requirement. It then
analyzes the Michigan Court of Appeals” de-
cision in American Bumper & Mfg Co. The ar-
ticle concludes with practical tips for
purchasers when dealing with notice situa-
tions.

Section 2-607’S Notice
Requirement
Section 2-607(3)(a) of the Uniform
Commercial Code states:
Where a tender has been accepted
. . . the buyer must within a reason-
able time after he discovers or should
have discovered any breach notify
the seller of breach or be barred from
any remedy. . . .2
The italicized portions of the above text
highlight three important points. First, a

buyer must give notice “within a reasonable
time” after he or she discovers or should
have discovered any breach. What is “rea-
sonable” in a given case depends on the
facts and circumstances. For example, if a
buyer determines that a shipment of goods
is defective and then destroys the goods be-
fore the seller has a chance to inspect them,
any subsequent notice is likely to be deemed
too late to be effective. The same is true if
the buyer immediately buys replacement
parts without giving the seller an opportu-
nity to cure. The sooner a buyer gives notice,
the more likely a court will conclude that the
notice was given “within a reasonable time.”

Second, the buyer must notify the seller
“of breach,” although it is unclear what kind
of notice satisfies this requirement. The sec-
tion does not say specifically what form this
notice should take, and two different ap-
proaches have developed. The third sen-
tence of Official Comment 4 to Section 2-607
states: “The content of the notification need
merely be sufficient to let the seller know
that the transaction is still troublesome and
must be watched.” Some courts have used
this language to support application of a “le-
nient standard” of notice, i.e., notification
that a transaction is merely “troublesome.”3
Three sentences later, however, the
Comment states that the notice must inform
the seller “that the transaction is claimed to
involve a breach.” This language is consis-
tent with the text of UCC 2-607 and has been
used to support application of a “strict stan-
dard” of notice, i.e., the buyer must notify
the seller not only of a problem with the
goods, but that the buyer holds the seller ac-
countable for the problem and considers the
delivery to be a “breach.”*

Two Michigan Court of Appeal cases
from the 1970s apply what appears to be the
lenient standard.> But the opinions do not
even mention the strict standard, much less
discuss which notice standard is preferable.
The American Bumper court noted the split
in authority between the “lenient” and
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“strict” standards, but it did not decide
which standard applies as a matter of
Michigan law because the court concluded
that American Bumper’s notice to its sup-
plier did not satisfy either standard.c As a re-
sult, it is unclear which standard will apply
to future Michigan transactions.

Third, a buyer’s failure to give notice
bars the pursuit of “any remedy.” UCC
1-201(34) broadly defines remedy as “any re-
medial right to which an aggrieved party is
entitled with or without resort to a tribu-
nal.”7 The American Bumper court relied on
UCC 1-201(34) and interpreted UCC 2-607 to
bar literally “any remedy,” including
American Bumper’s claims for express and
implied indemnity.® Thus, if a buyer fails to
notify a seller of breach within a reasonable
time, it may lose not only its UCC claims but
also other claims, including bargained-for
contract remedies such as indemnity.

The American Bumper Decision

Until last year’s American Bumper deci-
sion, Michigan appellate courts had not
written an opinion squarely addressing the
UCC 2-607 notice issue in over two decades.
The American Bumper dispute began in late
1993 when American Bumper’s bumper as-
semblies began falling off Ford trucks.
American Bumper notified its fastener sup-
plier of the problem and canceled the sup-
ply contract. Early in the investigation into
the cause of the problem, Ford issued a re-
port stating its belief that American Bumper
and its fastener supplier were at fault and
that American Bumper “should bear the fi-
nancial responsibility because it was the end
item supplier.”?

American Bumper and its supplier did
an independent investigation and found
that the cause of the failure was a change in
the coating used on the fasteners. American
Bumper presented its response to Ford in
June 1994. Critically, for purposes of the no-
tice issue, American Bumper “dismissed
each charge against it and [the supplier] and

. clearly stated that the fault was with
Ford and Metal Coatings International be-
cause Ford directed [the supplier] and all
the approved fastener suppliers” to make
the coating change.10

In 1995, American Bumper and Ford en-
tered into settlement negotiations, and
American Bumper settled all recall issues by
absorbing $900,000 in recall costs that
American Bumper had incurred and by giv-
ing Ford a one-time price reduction of $2.2
million. American Bumper did not notify its
supplier of the settlement negotiations or

settlement, nor did it seek contribution fol-
lowing the conclusion of negotiations.
Later, American Bumper made the one-time
price reduction permanent, bringing the
price reductions to a total of about $8 mil-
lion. Finally, in August 1997, more than
three years after American Bumper’s re-
sponse to the Ford report, American Bumper
sued its supplier, claiming that the supplier
was responsible for the design change and
the settlement costs.!!

The trial court dismissed American
Bumper’s lawsuit based on American
Bumper’s failure to give its parts supplier
the UCC 2-607 notice. The Michigan Court
of Appeals affirmed, concluding that
American Bumper’s conduct failed to satisfy
either the strict or the lenient standard for
notice:

Regardless of whether a strict or le-

nient standard is applied, we find

that the notice was not adequate in
this case because the notice did not
satisfy the policies underlying the

UCC’s notice provision and plain-

tiff’s conduct did not satisfy the
UCC’s standard of commercial good
faith.12
In so holding, the court first identified four
purposes of the UCC’s notice requirement:
(1) to prevent surprise and allow the
seller the opportunity to cure the
nonconformance; (2) to allow the
seller the fair opportunity to investi-
gate and prepare for litigation; (3) to
open the way for settlement of
claims through negotiation; (4) to
protect the seller from stale claims
and provide certainty in contractual
arrangements.!3

The court then discussed how American

Bumper’s course of conduct failed to satisfy

those purposes:

Here, rather than allowing [the sup-

plier] to attempt to cure the defect,

plaintiff recommended purchasing
the U-nuts from another manufac-
turer and simply canceled the con-
tract. Once the parties investigated
the problem with the U-nuts, plain-

tiff determined that [the supplier]

was not at fault. Further, there was no

overture to negotiation or settlement be-
tween plaintiff and [the supplier]. . . .

. .. [P]laintiff did nothing more
than initially notify defendants that
there was a problem with the U-

The notice re-
quirement of
UCC 2-607 is
rife with peril
fora
purchaser in
possession of
what it
believes to be
defective
goods.
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When drafting
or reviewing a
“notice” letter
do not
sugarcoat.
Use magic
words like
“breach,”
“fault,” or “we
hold you
responsible.”

nuts, but never notified defendants
that they were in breach. Some courts
have made clear that it is not enough for
the buyer to only notify the seller that it
is having difficulty with the goods.
Clearly, plaintiff’s conduct after the
problem with the U-nuts was dis-
covered is completely contrary to a
finding that plaintiff considered de-
fendants to be in breach.!+
The court also specifically noted that an ini-
tial and adequate notice may be dissipated
by the seller’s later conduct and that it is the
entire course of conduct that must satisfy
UCC 2-607: “[E]ven if adequate notice is
given at some point, subsequent actions by
the buyer may negate its effect[,] and the
buyer’s conduct, taken as a whole, must
constitute timely notification that the trans-
action is claimed to involve a breach.”!5

How To Counsel Your Client When
Dealing With a UCC 2-607 Notice
Situation

There are a number of important lessons
that can be gleaned from the American
Bumper opinion. First, a court will evaluate a
buyer’s entire course of conduct as it relates
to notice. This can create a quandary for a
mid-tier parts supplier, which may find it-
self responsible not only for defects in its
own product but also defects caused by any
of its down-line suppliers. To avoid liability,
the mid-tier supplier must shift all the blame
up-line. In so doing, the mid-tier supplier
must be careful to continue communicating
privately with a potentially responsible
down-line supplier that the down-line still
bears responsibility for the problem.

Second, it remains unclear which stan-
dard of notice a Michigan court will apply to
future UCC actions. It may not be enough
to simply notify a supplier that there is a
“problem” with a shipment. Counsel there-
fore must be consulted to draft or review
“notice” letters when it becomes necessary
to contact a supplier about a problematic
shipment of goods.

Third, there are other policy purposes
underlying a UCC 2-607 notice, including
investigation and settlement. In American
Bumper, for example, the failure to notify de-
prived the supplier of an opportunity to in-
terview Ford and American Bumper
employees about responsibility for the coat-
ing change (the theory of liability American
Bumper ultimately tried to pin on the sup-
plier). In addition, American Bumper settled
its own liability without giving the supplier

notice of or an opportunity to participate
in the settlement negotiations. These facts
likely influenced the Michigan Court
of Appeals’ conclusion that American
Bumper’s notice “did not satisfy the policies
underlying the UCC’s notice provision.”1¢
With these lessons in mind, there are a
number of points a purchaser should con-
sider when dealing with a notice situation:

* A supplier may try to alter the usual notice
rule in its standard terms and conditions
(e.g., must give notice of defects within 30
days of receipt). Study the UCC’s “Battle
of the Forms” rule,!” and be sure to keep
such terms out of the parties’ contract.

* When drafting or reviewing a “notice” let-
ter, do not sugarcoat. Use magic words like
“breach,” “fault,” or “we hold you respon-
sible.”

*Send “notice” letters early and often.
When it is necessary to exonerate your
own business and down-line suppliers to
satisfy an up-line purchaser, continue to
notify down-lines privately that they are
responsible.

* When entering into settlement negotia-
tions with an up-line purchaser, get poten-
tially responsible down-lines involved in
the process. It may not make sense to have
all down-line suppliers involved in the ac-
tual negotiations because the up-line pur-
chaser will undoubtedly try to leverage
the number of participants into a larger
final settlement number. But at a mini-
mum, notify the down-line suppliers that
settlement discussions are taking place
and involve them in presettlement strategy
sessions that make it clear they remain po-
tentially responsible.
When notifying down-line suppliers of
problems, try to describe the alleged
breach of contract with particularity. Some
courts have held that a buyer’s specific no-
tice of one breach is not sufficient to satisfy
the notice requirement for a separate or
different alleged breach.!® The reason is
that when the alleged breach changes (as it
did in American Bumper), the factual inves-
tigation and settlement focus likewise
change. Thus, while there is some inherent
risk in limiting the possible sources for lia-
bility, that risk is likely outweighed by the
risk of losing all claims for a failure to give
proper notice.

Finally, do not destroy problem goods

until the supplier has had a chance to ex-

amine them. Similarly, do not buy replace-
ment goods until you have given the
supplier an opportunity to cure or replace.
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Conclusion

The notice requirement in UCC 2-607 is rife
with peril for a purchaser in possession of
what it believes to be defective goods.
Although notifying the supplier of the de-
fects is often an afterthought, the failure to
pay attention to this important requirement
may result in the loss of all claims for breach
against the supplier. It is critical, therefore,
that counsel be involved at every step once a
problem develops with a shipment of goods.
Conversely, when representing the supplier,
be sure to include “failure to give notice” as
an affirmative defense to any complaint al-
leging defective goods.
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