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Michigan Legal Aid Offices Expand Legal Representation
to Homeowners Facing Foreclosure

By Lorray S.C. Brown, Michigan Poverty Law Program

The Michigan Foreclosure Prevention Project has been
launched by Legal Services of South Central Michigan
through its Michigan Poverty Law Program. The Foreclo-
sure Project partners with legal aid offices, housing counsel-
ors throughout Michigan, and the National Consumer Law
Center. The project has already begun accepting referrals
and providing assistance.

The project’s focus is expanding legal representation to
homeowners facing foreclosure, collaborating with housing
counselors to resolve foreclosures early in the process, and
coordinating statewide policy advocacy. In February, the
project conducted a training session to officially launch the
efforts. The training included approximately 200 housing
counselors, legal aid attorneys, and pro bono attorneys.

The Michigan Foreclosure Prevention Project is funded
by grants from the Ford Foundation, the Michigan State
Bar Foundation, and the Institute for Foreclosure Le-
gal Assistance—a project of the Center for Responsible
Lending—managed by National Association of Consumer
Advocates, and by a contract with the Michigan State Hous-
ing and Development Authority.

The grants will provide funding for nine legal aid
attorneys to specialize in foreclosure prevention across
Michigan. Each region in Michigan will have at least one
legal aid attorney handling foreclosure cases. Areas with
greater needs will have more attorneys.

The legal aid programs participating in this project are
Legal Aid and Defender Association, Legal Aid of Western
Michigan, Legal Services of Eastern Michigan, Legal Ser-
vices of Northern Michigan, Legal Services of South Central
Michigan, Michigan Legal Services, and the Michigan
Poverty Law Program.

Other collaborating organizations are the Michigan
Foreclosure Task Force (convened by Community Econom-
ic Development Association of Michigan) and Lakeshore
Legal Aid/Counsel and Advocacy Law Line.

Homeowners facing foreclosures can now contact the
Michigan Foreclosure Prevention Project. Homeowners
can either call their local legal aid office or visit the Project’s

website at hetp://miforeclosure.mplp.org.
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Michigan Should Adopt the Reasonable
Expectation Test for Determining Breaches of
the Implied Warranty of Merchantability with
Regard to Natural Substances in Food

By Gary M. Victor

Introduction

A customer goes to the drive-through at McDonald’s and purchases a sandwich
containing, among other items, a hamburger patty. While driving along and eating
his sandwich, the customer feels a “pop” at the back of his mouth. Thinking he may
have encountered a bit of gristle, he finishes his sandwich and later notices that the
“pop” at the back of his mouth has resulted in a broken tooth. The customer con-
tacts the restaurant and reports the incident. The restaurant gives him the name and
number of its insurance carrier. The customer simply wants the insurance carrier to
pay the cost of having the tooth repaired, but the insurance company refuses to pay
anything at all. Exasperated, the customer retains an attorney. The attorney also has
unproductive discussions with the insurance carrier and litigation ensues. Given the
atmosphere toward negligence and strict liability in Michigan, the primary theory of
liability in the complaint is breach of the implied warranty of merchantability.

After some initial sparring and a minimal settlement offer, the defendant files
a motion for summary disposition claiming there can be no breach of the implied
warranty of merchantability since the object that caused the tooth to break was most
probability a small amount of bone, and bones are natural to beef. The plaintiff argues
that the appropriate question is not whether the offending object was “natural” to the
food, but whether it should have been reasonably expected by the consumer so that the
consumer could defend against it, and that the issue, therefore, should go to a jury.

This scenario sets up a conflict between two tests which have been applied by
different courts in determining whether there is a breach of the implied warranty
of merchantability when consumers are injured by items in food that are related to
the food (natural), but not intended to be present in the product as presented (un-
expected). This article will examine the law, the two tests, the absence of Michigan
precedent on the issue, and the reasons why Michigan should adopt the “reasonable
expectation” test.

The Applicable Law

MCL § 440.2314, the Uniform Commercial Code section establishing an
implied warranty of merchantability, reads, in pertinent part, as follows:

(1) Unless excluded or modified . . ., a warranty that the goods shall be
merchantable is implied in a contract for their sale if the seller is a merchant
with respect to goods of that kind. Under this section the serving for value
of food or drink to be consumed cither on the premises or elsewhere is a
sale.

(2) Goods to be merchantable must be at least such as

(c) are fit for the ordinary purposes for which such goods are used.
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Under this provision, there is no doubt that the purchase of
food is subject to the implied warranty of merchantability. That
warranty will be breached if the food is not fit for the ordinary
purposes such goods are used—not fit for human consumption.
This is where the two possible tests come into play.

The Two Tests?
The Foreign-Natural Test

Most writers will credit the genesis of what has become
known as the “foreign-natural” test to the 1936 California
Supreme Court case of Mix v Ingersoll Candy Co.* In a case
involving injuries resulting from a customer swallowing a frag-
ment of bone in a chicken pie, the Court stated:

We have no hesitancy in so holding, and we are of the

opinion that despite the fact that a chicken bone may

occasionally be encountered in a chicken pie, such
chicken pie, in the absence of some further defect, is
reasonably fit for human consumption. Bones which

are natural to the type of meat served cannot legiti-

mately be called a foreign substance, and a consumer

who eats meat dishes ought to anticipate and be on

his guard against the presence of such bones.?

Under this “foreign-natural” test, the inquiry is whether the
object that caused the consumer’s injury is natural to one or
more of the ingredients of the food without regard to the fact
that the object would not ordinarily be intended to be part of
the finished product. If the object is natural in that respect, the
defendant is entitled to summary disposition.*

The Reasonable Expectation Test

Not long after the Mix foreign-natural test began to take
hold, another line of reasoning was developing in other states. It
started with the rejection of the proposition that a food-selling
defendant would be entitled to summary disposition simply
because the item that caused the injury was natural, leaving
the question of liability to the jury. One example is the 1942
Pennsylvania Supreme Court case of Bonenberger v Pittsburg
Mercantile Co.> In Bonenberger, the consumer was injured by
swallowing a piece of oyster shell while preparing stew using
canned oysters purchased from the defendant. The Court re-
jected defendant’s argument based on shells being natural to
oysters and held:

We cannot say as a matter of law that the product

furnished the plaintiffs was reasonably fit for human

consumption. The jury should be carefully instructed
that it is their duty to determine from the facts that
question.®

Eventually, courts began to more clearly articulate an
alternative test.” A good example is the 1960 Supreme Court

of Wisconsin case of Betehia v. Cape Cod Corp.® In this chicken-
bone-in-a-sandwich case, the Court stated:

The “foreign-natural” test applied as a matter of law
does not recommend itself to us as being logical or
desirable. It is true one can expect a T-bone in T-
bone steak, chicken bones in roast chicken, pork bone
in a pork chop, pork bone in spare ribs, a rib bone in
short ribs of beef, and fish bones in a whole baked
or fried fish, but the expectation is based not on the
naturalness of the particular bone to the meat, fowl,
or fish, but on the type of dish served containing the
meat, fowl, or fish. There is a distinction between
what a consumer expects to find in a fish stick and in
a baked or fried fish, or in a chicken sandwich made
from sliced white meat and in roast chicken. The test
should be what is reasonably expected by the consum-
er in the food as served, not what might be natural
to the ingredients of that food prior to preparation.
What is to be reasonably expected is a jury question
in most cases; at least, we cannot say as a matter of law
that a patron of a restaurant must expect a bone in
a chicken sandwich either because chicken bones are
occasionally found there or are natural to chicken.’

Under the “reasonable expectation” test, the inquiry was no
longer limited to whether the object that caused the injury was
natural to the food but whether the consumer could reasonably
expect, prepare for, and defend against the danger. Perhaps more
importantly, in all but a very few instances,' this test puts the
issue before the jury.

The Michigan Position or the Absense Thereof

There are no reported Michigan cases discussing the foreign-
natural test and the reasonable expectation test. The case which
appears most closely on point is the 1969 Court of Appeals
case of Martel v Duffy-Mott, Corp."* Martel involved applesauce
consumed by two children, one of whom reported that it did
not smell or taste good. After gagging, their mother took them
to the nearest hospital, where the staff decided to pump the
children’s stomachs. A claim was brought against the manufac-
turer alleging negligence and breach of warranty. The trial court
granted a directed verdict for the defendant on the basis that
there had been no proof showing of anything deleterious in the
applesauce. In reversing, the Court of Appeals stated:

The trial court erroneously assumed that food is nec-

essarily ‘fit for the ordinary purposes’ if it is not dele-

terious. There was indeed no evidence that the apple-
sauce contained any deleterious substance. However,

it was not therefore to be regarded as merchantable as

a matter of law."?

* kX
Continued on next page
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Michigan Should Adopt . ..
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It is the business of juries to determine the credibility
of witnesses, to sift out the conflicting claims and to
decide the disputed issues. If they go too far afield,
it is the trial judge’s and our responsibility to correct
error. We should not deny recovery of just claims
because of fear we cannot recognize and exclude the
malingerer."?

Although the Martel Court did not specifically discuss and
reject the foreign-natural test and adopt the reasonable expecta-
tion test like the Court in Bonenberger v Pittsburg Mercantile Co™
discussed above, the Michigan position appears to be that the
question of whether there has been a breach of warranty of mer-
chantability with regard to food should be left to the jury. On
the other hand, it can be said with relative certainty that there
are no reported Michigan cases citing the foreign-natural test
with approval. Be that as it may, it is time for Michigan courts
to discuss and specifically adopt the reasonable expectation test.
The next section of this article will discuss the reasons why.

Michigan Should Adopt the
Reasonable Expectation Test

Whenever the next opportunity presents itself, the
Michigan courts should adopt the reasonable expectation test
regarding “natural” substances in food which cause injury to
consumers for a number of reasons. First, the test has been
adopted by the only two of our sister states to have considered
the issue. Second, the foreign-natural test has been subject to
much legitimate criticism. Third, the reasonable expectation
test is much more consistent with the intention of the Uniform
Commercial Code.

With regard to our sister states, in Betehia v. Cape Cod
Corp." discussed above, the Wisconsin Supreme Court specifi-
cally rejected the foreign-natural test in favor of the reasonable
expectation test. The Supreme Court of Ohio considered the
two tests in Allen v. Grafton,'® a case involving injuries from
shell fragments in fried oysters. The Court concluded:

We are inclined to agree with the statement in Dick-

erson, Products, Liability and the Food Consumer

(1951), 185, Sections 4.2 and 4.3, that reads:

‘Insofar as these cases rest on the notion of ‘natural-
ness’ in the sense that nothing that is an inherent part
of the raw product itself can be a legal defect, they do
not hold water. * * *

“The better test of what is legally defective appears
to be what consumers customarily expect and guard
against.”"”

Thus, both Ohio and Wisconsin have adopted the reason-
able expectation test. Michigan should join them.

The foreign-natural test has received a great deal of criticism
in both cases'® as has been the subject of legal commentary;"
the same cannot be said for the reasonable expectation test.
For example, in Janes’ Products Liability— The Test of Consumer
Expectation for “Natural” Defects in Food Products,” the author
writes:

In an era of consumerism, the foreign-natural stan-

dard is an anachronism. It flatly and unjustifiably

protects food processors and sellers from liability even
when the technology may be readily available to re-
move injurious natural objects from foods. The con-
sumer expectation test, on the other hand, imposes

no greater burden upon processors or sellers than to

guarantee that their food products meet the standards

of safety that consumers customarily and reasonably

have come to expect from the food industry.?!

If the consumer is injured by food containing poison,
glass, rocks, or any substance not natural to one or more ingre-
dients of the food as served, the seller will be liable for a breach
of the implied warranty of merchantability under either the
foreign-natural test or the reasonable expectation test. Therefore,
it appears that the only function of the foreign-natural test is
to allow the sellers of food to escape liability when whatever
the food contains is natural but unexpected. Such a result is
not only both unfair and plain silly; it is inconsistent with the
intention of the Uniform Commercial Code.

The failure of the foreign-natural test to meet the
intention of the implied warranty of merchantability section
of the Uniform Commercial Code is best summed up in the
following quote from the conclusion of Note’s Breach of Implied
Warranty: Has the Foreign/Natural Test Lost Its Bite?:*

The majority of jurisdictions that have addressed cases
concerning deleterious, naturally occurring substances
in food are moving toward adoption of the reasonable
expectation test. There are jurisdictions, however, that
continue to cling to the antiquated and confusing for-
eign/natural test. It is the failure to recognize the in-
ability of the foreign/natural test to adapt to changing
realities of the consumer marketplace that results in
inequitable decisions and denies recovery to plaintiffs
injured by objects that no ordinary consumer would
expect to find in the finished food dish. This failure
also undermines the reasoning behind adoption of
the breach of implied warranty provisions of the Uni-
form Commercial Code that provide relief for injured
consumers without requiring a showing of negligence
on the part of the manufacturer or supplier.
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Application of the foreign/natural test rather than
the reasonable expectations test evidences a misun-
derstanding of the nature of the implied warranty of
merchantability with respect to food. The foreign/
natural test presumes that the implied warranty refers
to the absence of any foreign substances in the food.
The true nature of the warranty, however, is that it
guarantees that the food will be merchantable, imply-
ing that the food can be consumed without resulting
injury or illness. Therefore, application of the foreign/
natural test does not adequately represent the provi-
sions of the Code because it bases recover on a mis-
statement of the nature of the warranty.”

Conclusion

In this modern age of fasts food restaurants and people
eating out a great deal of time, it is not uncommon for consum-
ers to be injured by substances in food that may be natural to
one or more of the ingredients of the food not intended to be
part of the final product. When such injured consumers bring
claims for breach of the implied warranty of merchantability,
they are often confronted with motions for summary disposi-
tion based on the “naturalness” of the offending substance.
Currently, there are two possible tests in determining whether
food containing substances that are natural but not intended as
fit for human consumption. Under the “foreign-natural” test,
if the offending object is natural to the food, it is presumed
to be fit for human consumption as a matter of law and the
seller is entitled to summary judgment. Under the “reasonable
expectation” test, the question is whether the consumer would
have reasonably expected and been able to defend against the
substance in the food as served. In all but a few situations, this
test puts the question to the jury.

Michigan has no reported cases analyzing the two rules
and choosing a position. The closest case, Martel v Duffy-Mor,
Corp,**appears to leave the question of food fitness to the jury.
This article has argued that whenever the issue is presented to a
higher Michigan court, the court should adopt the reasonable
expectation test. Two of our sister states, Wisconsin and Ohio,
have adopted the test. Also, the foreign-natural test has been
subject to much criticism as outdated and unfair because its
only apparent function is to allow the sellers of food to escape
liability whenever the substance that injures the consumer is
natural but unexpected. Additionally, the foreign-natural test
is inconsistent with the intention of the implied warranty of
merchantability provision of the Uniform Commercial Code,
which is designed to permit consumers a remedy when they
are injured consuming food which is not merchantable—food
which causes injury to an unsuspecting consumer.
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You can find more Consumer Law-related articles on our website
at http://www.michbar.org/consumer/articles.cfm

Here are some of the topics you will find:
Michigan Consumer Protection Act Gutted by Supreme Court "Globe-alization"
Auto Sales and Service
Credit Reporting
Debt Defense
Defending Consumer Cosigners: An Outline of Michigan Cosigner Rights and Issues
Identity Theft
Litigation
Michigan Consumer Protection Act

Mortgages

Attorneys Needed to Identify Accessibility Issues for People with Disabilities

The State Bar of Michigan will be conducting an online survey during the next few months to better understand the current
issues related to access to justice for people with disabilities.

Two attorney populations are asked to participate — attorneys with disabilities, and attorneys who have represented clients with
disabilities within the past two years. If you are a member of either of these populations and are willing to share your experiences
and views, please submit your contact information by clicking on the following link: hzzp:/fwww.michbar.org/participate. cfn.

The aim of the survey is to determine the availability of policies and programs and the responsiveness to accommodation
requests over the past few years, and to formulate strategies that will ensure fairness and accessibility within the justice system.
The survey is a follow up to a study done by the now-defunct Open Justice Commission in 2001. That study's findings can be
found at www.michbar.orglprograms/AT]/pdfs/disabilities. pdf.

Questions about the online survey can be directed to Kathleen Conklin, Justice Initiatives program manager, at (517) 346-
6307 or kconklin@mail.michbar.org.
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Legislative Update: Mandatory Pre-Foreclosure Negotiations

By Lorray S.C. Brown, Michigan Poverty Law Program

Michigan’s most pressing consumer problem is the home
foreclosure crisis. According to data compiled by the Center
for Responsible Lending (CRL), there have been over 19,000
new foreclosure filings in Michigan since January 1, 2009, and
foreclosures will continue to be a major problem for Michigan
without aggressive action. The CRL research projects that
in Michigan there will be 93,800 new foreclosures this year.
Moreover, 312,000 homes are projected to be lost through
foreclosure over the next four years.

On March 11, 2009, in an effort to address the foreclosure
crisis, the Michigan House of Representatives passed House
Bills 4453, 4454, 4455. These Bills are generally referred to as

the “Pre-Foreclosure Negotiations Bills”.

The House Bills have several critical components that will
benefit homeowners, the mortgage holders, Michigan neigh-
borhoods, and stop the avalanche of foreclosures. These com-
ponents are: 1) a mandatory 90-day pre-foreclosure work-out
period; 2) the use of housing counselors during this process;
3) the use of a national standard to determine sustainable
loan modifications; and 4) a judicial foreclosure requirement
if mortgage holders or servicers do not comply with the pre-
foreclosure process.

90-Day Pre-Foreclosure Work-Out Period and the
Use of Housing Counselors

Before initiating a foreclosure by advertisement, the House
Bills require the mortgage holder or servicer to send a written
notice to the borrower that informs the borrower of the default
and the borrower’s options to avoid foreclosure. The notice
must inform the borrower that s/he may request a meeting
with the holder or servicer to negotiate a loan modification
to avoid foreclosure. The holder or servicer must identify the
person with whom the borrower must contact. This person
must have the authority to make agreements and modify the
terms of the loan. Enclosed with the notice should be a list of
housing counselors approved by the Michigan State Housing
Development Authority or the United States Department of
Housing and Urban Development. The notice must also inform
the borrower that s/he may contact a housing counselor so the
housing counselor can assist the borrower with the negotiations.
The written notice must also inform the borrower that s/he

has a right to contact an attorney and provide the telephone
numbers of the State Bar of Michigan’s Lawyer Referral Service
and the number to the local legal aid office. If the borrower
requests a meeting, the holder or servicer cannot initiate the
foreclosure by advertisement process until 90 days after the date
the notice is mailed.

A National Loan Modification Standard:
FDIC Workout Program

To ensure that the loan modification negotiated between
the borrower and the mortgage holder is a sustainable one, the
House Bills require that the loan modification model devel-
oped by the Federal Deposit Insurance Corporation be used
as the standard to determine a sustainable loan modification.
The FDIC model produces a modification that will make the
payments affordable to the borrower and it is financially more
beneficial to the mortgage holder than the foreclosure.

Judicial Foreclosure

The House Bills provide that if the borrower is eligible for a
loan modification under the FDIC program and the holder de-
clines to modify the loan, the holder or servicer cannot foreclose
by advertisement and must instead foreclose by going to court.
If the borrower is not eligible for a loan modification under the
FDIC program, the mortgage holder or servicer may foreclose
on the mortgage by advertisement. Further, the mortgage holder
or servicer will have to foreclose by going to court if the holder
or servicer did not engage in the pre-foreclosure process.

Sunset Provision

If the Bills become law, it will sunset two years after its
enactment.

Epilogue

After passing the House, the Bills went to the Senate Com-
mittee on Banking and Financial Institutions. On March 25,
2009, the Senate Committee passed the Senate substitute ver-
sion of the Bills. In the Senate version, the judicial foreclosure
requirement was removed. Also, the Senate version exempted
from the Act any mortgage holder or servicer who has qualified
aloan under the Home Affordability Modification Program ad-
ministered by the United States Department of the Treasury.
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