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After Apprendi...

“It’'s so complicated. I'm so frustrated. . . . | hate it.”
Caroline Dawn Johnson

By Jerrold Schrotenboer

APPRENDI V NEW JERSEY

Justice O’Connor’s dissent in Apprendi v New Jersey,!
calls Apprendi “a watershed change in constitutional law.’
Using that phrase to compare subsequent Sixth Circuit de-
cisions with Michigan decisions interpreting Apprendi leads
to a rather odd image. On the one side is a raging, flooding
torrent of cases (Sixth Circuit). On the other side is a dry
creek bed (Michigan). Barely a month goes by between
Sixth Circuit opinions applying Apprendi to a new set of
facts. On the other hand, in Michigan, Apprendi has hardly
been noticed at all.

Unfortunately, Apprendi and its progeny are not that
particularly easy to understand. Not only are the concepts
difficult, but the law is also in flux. Recently, the Sixth
Circuit stated that it has “an inordinately complicated
Apprendi doctrine,” and an “Apprendi cacophony.”” This
case summarized the law as follows:

Under our current doctrine, a district judge may

sentence a defendant to a term of imprisonment

which exceeds, but does not equal, the mandatory
minimum of a higher penalty range without con-
cern that such a sentence will raise an inference
that she felt herself constrained by the mandatory
minimum. However, if evidence in the record indi-
cates that the judge thought herself constrained to
sentence the defendant within the higher statutory
range, such evidence will demonstrate a potential

Apprendi violation. A penalty which exactly equals

the bottom of the higher range is probative of such

a perception of constraint.?

Get that? To understand, I merely had to reread Apprendi
and every intervening Sixth Circuit case.

To a certain extent, a lot of this “cacophony” stems
from Apprendi itself. Not only is this subject matter diffi-
cult itself, but the opinion is written in a way that allows, at
times, for varying interpretations. Quite probably, the Su-
preme Court itself does not yet fully understand Apprendi’s
full ramifications.

In any event, given this flood of cases (at least in the
federal court) and the continued flux, this article may easily
be hopelessly outdated by the time that it is published. As I
have not yet completely perfected predicting the future, I
will restrict myself to the opinions that have been released
before I write this article.

Apprendi’s facts themselves are straight forward
enough. By firing some shots into a home, Charles Apprendi
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violated a New Jersey statute which called for a sentence
between 5 and 10 years. He ended up pleading guilty to that
charge. New Jersey, however, has a “hate crime” enhance-
ment provision. If, at sentencing, the judge finds by a pre-
ponderance of the evidence that the defendant committed
the crime intending to intimidate the victim because of race,
then, through this provision, the sentence must be between
ten and twenty years. Given the victim’s race and certain
statements that the defendant had made, the sentencing judge
eventually concluded that the defendant had in fact com-
mitted a hate crime. He then sentenced the him to 12 years,
2 years above the maximum for the underlying offense.

Essential here is understanding that New Jersey’s hate
crime statute is not a separate substantive offense like
Michigan’s felony firearm statute. Instead, it is an enhance-
ment statute like Michigan’s habitual offender statutes. It
would be as if Michigan’s robbery statute merely required
the prosecution to prove robbery, a 15 year felony. If the
judge, however, finds that the defendant was armed, then
the maximum would be life. This extra fact, found by a
mere preponderance, raises the maximum penalty.

In an 5 - 4 decision, the Supreme Court said that this
racial mens rea enhancement aspect is really an element of
the offense that needs to be decided beyond a reasonable
doubt, not merely by a preponderance: “Other than the fact
of a prior conviction, any fact that increases the penalty for
a crime beyond the prescribed statutory maximum must be
submitted to a jury, and proved beyond a reasonable doubt.”

SIXTH CIRCUIT

The federal defense lawyers did not take long to find
the Apprendi motherlode. The federal drug statutes contain
enhancement provisions that classically violate Apprendi. A
maximum sentence may be raised if (1) death resulted, (2)
the quantity is over a certain amount, or (3) the defendant
has prior drug convictions.®> About two months after
Apprendi, the Sixth Circuit released United States v
Rebmann.® There, the defendant pled to distributing heroin,
a 20 year offense. Because a person died, however, the
maximum became life. The judge then sentenced her to 24
years, 4 months, imprisonment. Because the indictment had
not alleged death resulting nor did the defendant admit such
a fact in pleading guilty, the Sixth Circuit found an Apprendi
violation and remanded for resentencing.

At least to me, Rebmann naturally flows from Apprendi.
Other cases as well have properly ordered resentencing under



Apprendi (at least if one ignores certain procedural prob-
lems, to be discussed later). In United States v Page,’ one
of the defendants was convicted of conspiracy to distrib-
ute cocaine base, a 20 year offense. Because of how much
cocaine was involved, however, he received a sentence over
20 years. Because the jury had not decided that particular
element, the drug amount, the Sixth Circuit remanded for
resentencing. Similar cases are United States v Martinez,’
and United States v Graham,’

Other cases have similarly correctly rejected applying
Apprendi to situations too far off the mainstream, so to
speak. In a number of cases, the Sixth Circuit has rejected
any claim that Apprendi applies to mere guidelines calcula-
tions.!" It has also ruled that Apprendi does not apply to
either forfeitures'! or restitution orders.!> Last, it has re-
jected any attempt to expand Apprendi to habitual offender
type statutes.!* Even though Apprendi itself has questioned
this particular exception, it did not overrule it. The Sixth
Circuit has been firm on this point. As stated in Matthews,
“[t]he Supreme Court, however, has recently reminded us
that though its decisions may have cast doubt on earlier
opinions, we should give the Court the opportunity to over-
rule them, and district and circuit courts should not over-
rule its decisions.”!

Unfortunately, in at least three areas, the cases have
been rather difficult to follow. One deals (or dealt) with
mandatory minimums. In cases like United States v Flowal,"
United States v Ramirez,'® United States v Strayhorn,"
Gibson v United States,"® and Humphrey, the Sixth Circuit
remanded for resentencing merely because the amount in-
volved had put a mandatory minimum sentence into effect,
even though the sentence imposed was not over the maxi-
mum penalty for the underlying offense, the mandatory
minimum, was not over the maximum penalty for the un-
derlying offense. These cases, at least on their face, be-
came a little difficult reconciling with United States v
Murioz," United States v Page (three of the defendants),?
United States v Neuhausser,*' and United States v Hough,*
where the Sixth Circuit did not order resentencing even
though the judge had improperly decided a certain fact by a
mere preponderance. They reasoned that Apprendi does
not require resentencing unless the sentence exceeds the
maximum. Matters then became even more complicated
with United States v Garcia,” United States v King,** and
United States v Lucas,” where the Sixth Circuit upheld the
sentences in situations because “nothing indicates that the
district court thought itself constrained by a specific stat-
ute to impose the sentence it did.”*

Humphrey is right. This is a “cacophony.” Fortunately,
the Supreme Court cleared up the matter in Harris v United
States.”” There, the enhancement factor was brandishing a
firearm during the drag trafficking crime, which required a
seven year mandatory minimum, precisely the sentence that
he received. Although much can be said both ways, Harris

(5-4) simplified matters immensely. It said that the Consti-
tution allows a judge to decide facts that merely impose
mandatory minimums without also taking the sentence above
the maximum.

The second confusing area deals with issue preserva-
tion. In Page, the Sixth Circuit said that, because the de-
fendant did not object at sentencing, the court reviews for
plain error only. It then found plain error in the case be-
cause the sentence imposed was not authorized by law.?®
The Apprendi violation had substantially increased the sen-
tence.?’ This becomes confusing when one remembers that
this is not the plain error standard. Plain error concerns
itself with realities, not with whether or not the matter would
have been reversed had the issue been preserved. Fortu-
nately, the Supreme Court cleared up this matter too. In
United States v Cotton,’ the Court unanimously found no
plain error even though the sentence was not authorized by
law simply because the evidence showing this element had
been overwhelmingly established. This is the real plain er-
ror test. Since Cotton, the Sixth Circuit abandoned Page
and correctly found no plain error where, once again, this
particular element had been overwhelmingly shown.?!

The last confusing area deals with the most confusing
case of all, United States v Stubbs,**> which found a quasi-
Apprendi violation in the judge using a guidelines cross ref-
erence provision. The defendant had pled to conspiracy to
use firearms during a drug trafficking crime.** Because of
a guidelines cross reference,** he was sentenced under a
different statute® which called for a consecutive sentence
(though not above the maximum for what the defendant
had pled to). Stubbs ordered resentencing, using the new
discredited Page plain error analysis. At least on its face,
reconciling it with Harris,*® which found no Apprendi vio-
lation in using a cross reference provision, is difficult. Fur-
ther it probably cannot survive the Supreme Court’s Harris
and Cotton decisions.

One more matter. Recently, the Sixth Circuit found an
Apprendi violation in a consecutive sentence situation.®’
Although the court declined to reverse noting that the plea
agreement waived such an issue, it opened up interesting
new vistas to ponder.

In any event, Apprendi has changed the practice. Ei-
ther the prosecutors have begun putting the drug amount
into the indictment®® or they ensure that the defendant’s
plea includes the amount.*

MICHIGAN

The Sixth Circuit’s vast wealth of cases contrasts
sharply with Michigan’s dearth. So far, only two published
cases have even mentioned Apprendi. The first one, People
v Bearss,* merely cites it. The second one, People v Mass,*!
discussed Apprendi at length but, unfortunately, may have
misanalyzed it. In finding that Michigan law requires knowl-
edge of the drug amount as an element for conspiracy, the
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majority relied on Apprendi and Page. Perhaps I am miss-
ing something, but such an analysis baffles me. As Justice
Markman’s concurrence points out, Apprendi says nothing
of the kind. It does not impose any knowledge require-
ment.*> Further, no cases say that the Constitution requires
knowledge of the amount as a conspiracy element.*

SUMMARY

In the end, the confusion and complication probably
stems from no one really knowing where the stream will
take us. To use a hackneyed phrase, these are “uncharted
waters.” As pointed out above, the Supreme Court itself
probably does not yet fully see where Apprendi is taking
us. The next number of years could give us plenty more
cases to ponder.

Jerrold Schrotenboer is both the Jackson County Pros-
ecuting Attorney’s Office Chief Appellate Attorney and a
Special Assistant Attorney General (handling Jackson County
federal habeas cases). He graduated from the UCLA School
of Law in 1981. He has since clerked for the Michigan Court
of Appeals and the U.S. District Court — Eastern District of
Michigan. He handles all of his office s appeals and extradi-
tions.
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