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Introduction
It is a good thing whenever a court, pressed to create a

particular rule or pass on a particular question, begins its
inquiry by asking itself the source of its authority, if any, to
do so. After all, the source of all political power and author-
ity in this country is quickly established in the preamble to
the Constitution: “We the people of the United States...do
ordain and establish this Constitution for the United States
of America.” Sovereignty in the United States is located not
in the government, but in the People, who stand above the
government, the Constitution being a durable expression of
their will as the Supreme Law of the Land, both enabling
and limiting government as their servant.1  So also with state
government; the Preamble to the 1963 Constitution ordains
and establishes the Constitution in the name of “the people
of the State of Michigan,” and Article 1, § 1 provides that
“All political power is inherent in the people.” The judicial
branch, then, is not to exercise political power, but must
certainly exercise that power — the judicial power — that
it does have, fully and fairly.

The Judicial Power and Substantive Criminal Law
The Michigan Constitution of 1963 provides in Article

6, § 1 that “The judicial power of the state is vested exclu-
sively in one court of justice....” The constitution also pro-
vide that one department of government shall not exercise
the powers of another.2  Guidance concerning the reach of
the judicial power can be found in the very case establish-
ing judicial review of statutes with regard to their constitu-
tionality — Marbury v Madison.3  Chief Justice Marshall
observed that the “whole judicial power of the United States”
is vested in the Supreme Court and in those inferior courts
that Congress sees fit to establish. If, held the Court, an act
of the legislature is repugnant to the constitution it is void,
and if it is void, it cannot bind the courts and oblige them to
give it effect, for “It is emphatically the province and duty
of the judicial department to say what the law is.”4  The
province of the judicial department, then, is to “say what
the law is”; the “judicial power” does not encompass law-
making. The creation of substantive law is not within the
rightful authority of the judiciary. Michigan has always been
very clear on the point that the powers of the departments
of government are separate, and that no department or
branch shall exercise power granted to another. While sepa-
ration of powers is a structural concept implicit in the fed-
eral constitution, it is explicit in the Michigan constitution.
An exercise of legislative authority by the judicial branch is
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thus beyond the scope of the judicial power, and at once a
violation of the principle of separation of powers.

The understanding of the proper role of the judiciary
has deep roots in our jurisprudence. In 1859 one of the
greats of Michigan jurisprudence, Justice Campbell, stated
that “By the judicial power of courts is generally under-
stood the power to hear and determine controversies be-
tween adverse parties, and questions in litigation.”5  The
court has also said that “the exercise of judicial power in its
legal sense can be conferred only upon courts named in the
Constitution. The judicial power referred to is the authority
to hear and decide controversies, and to make binding or-
ders and judgments respecting them.”6  Some seven de-
cades later the Court reiterated that “The power given to a
court is judicial power.... ‘to declare what the law is and to
determine the rights of parties conformably thereto’.... ‘to
hear and decide controversies, and to make binding orders
and judgments respecting them.’”7

The preeminent figure in Michigan jurisprudence, Jus-
tice Cooley, made the same observations. Quoting Chief
Justice Marshall from Wayman v Southard,8  Justice Cooley
observed that “‘The difference between the departments
undoubtedly is, that the legislature makes, the executive
executes, and the judiciary construes, the law.’” Further,
“to adjudicate upon, and protect, the rights and interests of
individual citizens, and to that end to construe and apply the
laws, is the peculiar province of the judicial department.”
Distinguishing the construction of positive law from its cre-
ation, Justice Cooley wrote that

...those inquiries, deliberations, orders, and
decrees, which are peculiar to such a depart-
ment (the judicial department), must in their
nature be judicial acts. Nor can they be both
judicial and legislative; because a marked dif-
ference exists between the employment of ju-
dicial and legislative tribunals. The former de-
cide upon the legality of claims and con-
duct, and the latter make rules upon which,
in connection with the constitution, those de-
cisions should be found. It is the province of
judges to determine what is the law upon ex-
isting cases. In fine, the law is applied by the
one, and made by the other. To do the first,
therefore,--to compare the claims of parties
with the law of the land before established,--is
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in its nature a judicial act. But to do the last--to
pass new rules for the regulation of new
controversies--is in itself a legislative act.... 9

The task, then, of the judiciary with regard to substan-
tive criminal law is not one of creation, but discovery and
elucidation. This is so because the power to define crimes
and ordain punishments is a legislative function — a clear
exercise of political authority — and all crimes in Michigan
are statutory.10  As Justice Campbell stated long ago,
“[w]hatever elasticity there may be in civil matters, it is a
safe and necessary rule that criminal law should not be
tampered with except by legislation.”11  It is not surprising
that quite often penal legislation employs terminology with
a common-law meaning12  without elaboration or further
definition, and when this occurs it confers to creative au-
thority on the judiciary, for it has always been the law that
where the legislature employs a term with an established
common-law meaning, then the “legislature intended no al-
teration or innovation of the common law not specifically
expressed.”13  In this circumstance, once the common-law
definition of a term has been determined, then where “the
legislature [shows] no disposition to depart from the
common-law definition,... it remains,”14  for the use of a
common-law term without alteration is as much an enact-
ment of the meaning of that term into statutory law as if the
legislature had spelled out the common-law meaning chap-
ter and verse in the statute.15  Indeed, if the legislature were
to enact a statute defining a crime as “whatever the term
meant at the common law, and however the judiciary de-
cides to alter that common-law meaning in the future” the
statute would be unconstitutional, as an improper delega-
tion of legislative power to the judiciary. And yet this is
precisely what some litigants and some commentators urge
on the court, asking it to modify statutes by rejecting the
common-law understanding of the term at the time the stat-
ute was enacted.16  Our present Michigan Supreme Court
rejects entreaties to alter the meaning of penal statutes, un-
derstanding that its role is one of discovery, not creation; the
recent case of People v Riddle,17  where the court took great
pains to determine the common-law understanding of the
reach of the “no retreat within the dwelling” self-defense
rule, enacted into the murder statute by the legislature by use
of the common-law term “murder” without alteration.18

The Judicial Power and Criminal Procedure
It cannot seriously be argued that the role of the judi-

ciary with regard to criminal procedure is any different than
that with regard to criminal law; that is, that with regard to
criminal procedure the judiciary has the authority to “in-
vent” it apart from discovering meaning in either statutes or
the constitution concerning criminal procedure. For ex-

ample, the preliminary examination is a creature of statute,
not required by the constitution. If the legislature deter-
mined to abolish it, could an argument that the judiciary
could simply impose it possibly pass the laugh test? While it
may be that constitutional provisions and protections are
more difficult to construe than most statutes, the court is
still engaged in a process of construction not amendment;
to do otherwise is to place the court above the People, who
are sovereign in our system of government. The judiciary
has no authority to impose its view of the best policy or
moral philosophy upon the citizenry. As Professor Ely fa-
mously put it while questioning the reliance of some courts
and commentators on theories of moral philosophy in identi-
fying rights that “ought” to be protected, and therefore found
somehow, somewhere, in the constitution: “The Constitu-
tion may follow the flag, but is it really supposed to keep up
with the New York Review of Books?”19 The Supreme Court
in our state also possesses authority over “practice and pro-
cedure,” but of courts, not the other units of government.
The constitutional convention history makes clear that it was
the intent of the drafters, that “practice and procedure” in-
clude an authority in the Michigan Supreme Court to pro-
mulgate “procedural” or “adjudicative” rules, with the power
to promulgate “substantive” rules to remain with the legisla-
ture.20  Where the line is close, of course, the court must
settle on which side of the line a statute or rule falls.

Conclusion
When that great American, Benjamin Franklin, emerged

from the Constitutional Convention after approval of the
Constitution by the delegates, he remarked that the drafters
had given the Nation “a republic, if you can keep it.”21  In a
constitutional democracy, with the People sovereign, the
judiciary is not to exercise political power, imposing its will
on questions of public policy rather than its judgment on
cases brought before it. Sometimes questions are close,
but when a court undertakes the enterprise of judging a
particular matter with one eye on its authority to act, we
are more likely to keep the republic we brought into being
over 200 years ago than when the court believes that its
authority is limited only by its own sense of what is good
and just and best.

Timothy A. Baughman received his B.A. from Albion
College and his J.D. from Wayne State University Law
School.  Mr. Baughman is the Chief of Research, Training,
and Appeals for the Wayne County Prosecutor’s Office.  He
has appeared four times in the United States Supreme Court,
over 50 times in the Michigan Supreme Court, and is the
author of two books and various articles on criminal law
and criminal procedure.  He has lectured for the Michigan
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Judicial Institute, the State Bar of Michigan, the National
College of District Attorneys, and for prosecuting attorneys
associations of various states throughout the country.
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