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HEARSAY AND CONFRONTATION

Cardinal Princple: the Confrontation Clause is implicated
Dwhen an out-of-court statement of an unavailable declarant
is admitted as substantive evidence, AND 2)that statement is
“testimonial” (not that it is used testimonially at trial, but that
it was “ testimonial” in nature when made).

Generally: Historical Development

A.

Wigmore: Wigmore points out that the confrontation clause is
related to the rules concerning hearsay, and that the history of the
hearsay rule began only in the 1500's. Up to that time, though
jury trid had come into beng, it was a common practice for the
jury to obtain information from informed persons not caled into
court. Testimony in open court was a rare event. Testimony in
open court began to develop during the 1500's and 1600's,
reveesng the earlier order, with testimony becoming common,
and consutation by the jury with informed persons not cdled into
court becoming rare.  The question began to aise whether
hearsay was competent evidence in the presentation of evidence
in court.

5 Wigmore, Evidence § 1364

The Trial of Sir Walter Raleigh: the infamous trid of Sr
Wadter Rdegh in 1603 for treason is often thought of as the
father of the conditutional confrontation clause. Raleigh had no
assigtance from counsd, and would not have been dlowed to cal
witnesses had he wished to do so. The only defense of the
accused was that the case agang hm had to be completely
proved. If it was, there was no need of witnesses from the
accused; if it was not, there was likewise no need for witnesses
from the accused—a “catch-22" worthy of Joseph Heller. Raegh
indsted that the case could not be proven unless he faced his
accusers. Reams of depostion tetimony by Rdegh's aleged
accomplice were admitted, depositions which themselves
contained only innuendo and no credible assertions of substance
auffident to support a conviction. Yet Chief Justice Popham
refused to produce the dleged accomplice, Cobham, to testify,
dding that "where no circumstances do concur to make a matter
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probable, then an accuser may be heard in court, and not meredy
by extrgudicial satement, but so many circumstances agreeing
and confirming the accusation in this case, the accuser is not to
be produced.”

5 Wigmore 8§ 1364, p. 16-17
See California v Green, 399 US 149, 26 L Ed 2d 489, 90 S Ct
1930 (1970) (fn 9 and 11, p.507-508)

Modern Development: by the later 1600's and early 1700's, the
rue agangt hearsay had come to be edablished, with the
qudification that it could be used as corroboration, and with
severd exceptions to gpplication of the rule.  Thus, the common
lav rule of confrontation was a rule requiring confrontation,
except where exceptions to the rule of hearsay existed.  In other
words, the right of cross-examination secured by the common
law was not aright devoid of exceptions.

McCormick, Evidence, p. 580-581
5 Wigmore § 1397, p.158

. Rdiability: From Ohio v Rabertsto Crawford v Washington

A.

Ohio v Roberts a prior recorded testimony case-the Court
observed that the Confrontation Clause reflects a “ preference’
for face-to-face confrontation at trid, and that a primary interest
it secures is that of cross-examination. But this preference may
be overcome upon a showing of 1l)necesdty (i.e. unavailability),
and 2) “affident indica of rdigbility.”  Rdiability could be
shown in one of two ways.

é the doaement fals within a “firmly-rooted” hearsay
exception; or

é “paticular guarantees of trustworthiness’ surrounding the
meking of the datement afforded the trier of fact a
aufficient basis to gauge the reiability of the Satement.

Ohio v Roberts, 448 US 56, 65 L Ed 2d 597, 100 S Ct
2531 (1980)

Page2 of 13



Crawford v Washington: the case involved a declaration aganst
pend interest by a nontestifying codefendant that implicated the
defendant in the crime.  Though holding that the statement did not
fdl within a firmly-rooted hearsay exception, the State supreme
court found it admissble as sufficiently reliable give the
crcumgtances  surrounding  its making. After a thorough
higoricd review, the Court, through Justice Scalia, reected the

Roberts principles and reached the following conclusions:

é The Confrontation Clause applies to "witnesses' agangt
the accused—-in other words, those who "bear testimony.”
"Tedimony" is typicdly "[a] solemn declaration or
afirmaion made for the purpose of esablishing or
proving some fact." Included among testimonial
satements are "extrgudiciad datements ... contained in
formdized tedimonia materials, such as affidavits,
depositions, prior tetimony, or confessons” Though the
Court declined to fuly define “testimonid,” one possble
definition it posited was "statements that were made under
circumgtances which would lead an objective witness
reasonably to believe that the statement would be avaldble
for use a alater trid,"

)

Statements taken by police officers in the course of
interrogations  are testimonid under even a narrow
standard. Police interrogations bear a striking
resemblance to examinaions by justices of the peace in
England.

The Framers would not have dlowed admisson of
tetimonid statements of a witness who did not appear at
trid unless he was unavalable to tedify, and the defendant
had had a prior opportunity for cross-examination.

)
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The Court came close to holding—and amost certainly
would hold (in my opinion—tha out-of-court statements
that are not tesimonid are not within the Confrontation
Clause at al (the Court gave as examples business records
and statements in furtherance of a conspiracy).

O

Where nontestimonid hearsay is at issue it is whaly
condgent with the Framers dedgn to afford the States
flexibility in their development of hearsay law.

O

A likdy deviation from these princples is the dying
declaration. The exigence of tha exception as a generd
rue of cimind hearsay lawv cannot be disputed. Although
many dying declarations may not be tedimonid, there is
authority for admitting even those that clearly are. But if
this exception mugst be accepted on higorica grounds, it
iISsui generis.

O

The Court reiterated that when the declarant appears for
cross-examination at trial, the Confrontation Clause
places no condraints a dl on the use of his or her prior
tetimonid dtatements (whether affirmed, repudiated, or
“not remembered”)

[1. Prosecution Use of Declarations Against Penal Interest: Everyone Out of the
Poole?

A. The Rule. Excluded from operation of the hearsay rule is “a
datement which..so fa tended to subject the declarant
to.crimind ligbility.., that a reasonable person in the declarant's
podtion would not have made the statement unless bdieving it to
be true. A datement tending to expose the declarant to crimind
lidbility and offered to exculpate the accused is not admissble
unless corroborating circumstances clearly indicate the
trustworthiness of the statement.”

MRE 804(b)(3)
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Prosecution Use. In Michigan, our Supreme Court held that
where the daement of one defendant fits the foundation
requirements of the rde and implicades a codefendant it is
admissble agang the codefendant, even if arguably the “carry-
ove” portion which incriminates the codefendant is not directly
againg the declarant’s penal interest. The foundation is rigorous,
and it was difficut to meet the foundation with Statements made
in-custody to a police officer, though not impossible.

People v Poole, 444 Mich 151 (1993)

Contra Williamson v United States, 512 US 594, 114 S Ct 2431,
129 L Ed 2d 476 (1994)(interpreting FRE—ot a conditutionaly
basad decison)

The Foundation:

O

Was the statement voluntarily given.

O

Was it made contemporaneoudy with the events.

Was it cugodid, or made to family, friends, colleagues,
or confederates.

e Was it uttered spontaneoudy at the initiation of the

declarant.

ée Did it shift blame or attempt to minimize the role of the
declarant

é Did the declarant have amative to falsify or curry favor.

People v Poole, 444 Mich 151 (1993)
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Lilly v Virginia: Crawford Presaged. In Lilly v Virginia, 527
US 116, 144 L Ed 2d 117 (1999) the Court held that under the
circumstances the daement was not reliadble so as to satisfy
confrontation clause concerns, where made in custody, and the
declarant minmized role and shifted blame. Justice Scdlia,
concurring, expressed his view that what occurred was “a
paradigmatic Confrontation Clause violation.”

Lilly v Virginia, 527 US 116, 144 L Ed 2d 117 (1999)

After Crawford: ThePoolelsOnly Half Empty

1) It is clear that the declaration agang pend interest may
not be used to admit the formd confesson of a
nontestifying codefendant.

2) But if the statement is not a confession to the police, but
meets the Poole factor of having been made to family,
friends, colleagues, or confederates, the Staement is dill
admissble on application of the Poole factors, and
because the datement is not testimonia as defined in
Crawford, the Confrontation Clause is not implicated a
al. The Michigan Supreme Court has aready
disinguished Crawford in this fashion.

People v Deshazo,  Mich__, 679 NW2d 69 (2004)

3) Further, even a declaration by a codefendant made to the
police may not be testimonid under the Crawford
definition. In one case the codefendant, when surrounded,
blurted out “I did it, I'm the shooter.” This is a strong
agument that this statement would be admisshble even
after Crawford.

People v Washington, 468 Mich 667 (2003)(pre-
Crawford, held admissible)
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V.

Futur e Battlegrounds

A.

Other Statements Made to the Police by Unavailable Declarants.

The prosecution may wish to admit datements from unavalable
declarants made to the police where unavailability is not a prerequisite
of admisshbility, as it is with the declaration againg pend interest. The
principal battlegrounds likdy will be excited utterances made to police
officers, and present sense impresson datements made to police

officers. The issue only arises with an unavailable declarant.

declarant testifies, even to repudiate or disavow the out-of-court
then the statement is admissible without Confrontation
Clause concerns so long as it meets the foundational requirements of

statement,

a hearsay exception.

Some Early Developments:

é

(D

(D

State v. Manuel, 685 N.W.2d 525 (WisApp.2004).
Statement of individud to his girlfriend not testimonid;
government not involved a dl.

People v. Sisavath, 118 Ca.App.4th 1396, 13
Cal.Rptr.3d 753, 758 (Cal.Ct.App.2004). Statement was
a videotaped interview with a trained interviewer a Fresno
County's Multidisciplinary Interview Center (MDIC), a
fadlity specidly desgned and daffed for interviewing
children suspected of being vidims of abuse. By that
time, the origind complaint and information had been
filed and a prdiminary hearing had been held. The deputy
digrict attorney who prosecuted the case was present at
the interview, dong with an investigator from the didtrict
attorney's office. The inteview was conducted by a
forensc interview specidist. “Under these circumstances,
there is no serious question but that Victim 2's statement
was 'made under circumstances which would lead an
objective witness reasonably to beieve that the statement
would be avaladle for use at a later trid,”” and it was thus
found testimonid and inadmissible.

State v Snowden, 2005 WL 275752 (Md Ct App, 2-7-

2005): during police invedtigation of cdams by children
of inappropriate touching, children, with detective present,
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0

)

were interviewed by a sexud abuse invedigator for the
county Department of Hedth and Human Services, asked
why they were being interviewed first, each responding
that they knew they were being interviewed as a result of
accusations they had made. They then gave Staements of
the event. Tedimony by invedigator in lieu of testimony
of children held barred by Crawford.

People v Geno, 261 Mich App 624 (2004). A two-year
old child who appeared to have possbly been molested
was interviewed by the Children's Assessment Center. At
the interview, the victim asked the interviewer to
accompany her to the bathroom, and the interviewer
noticed blood in the child's pull-up and asked the child if
de “had an owie?” The child answered, “yes, Dde
[defendant] hurts me here” pointing to her vagind aea
Defendant damed that his confrontation clause rights
were violated by admisson of this saement under MRE
803(24), the "cach-dl" exception, dting the United States
Supreme Court's recent decision in Crawford v
Washington. But the Court of Appeds held that the
childs daement was not "tedimonid" as described in
Crawford--the statement was not made to a government
employee, and the childs answer to the quedion of
whether she had an “owi€’ was not a Statement in the
nature of “ex parte in-court testimony or its functiond
equivdent.” Where "nontestimonial" Statements are at
issue, “it is wholly conggent with the Framers design to
afford the States flexibility in ther devdopment of
hearsay lav — as does Roberts, and as would an approach
that exempted such statements from Confrontation Clause
scrutiny atogether.” Crawford, 541 US a _ , 124 SCt at
1374. With regard to the foundationa requirements of
the hearsay exception itsdf, the court held them met.

Cassdy v. State, 149 SW3d 712 (2004). Hospitd
interview of dabbing victim by police officer one hour
after assault held not testimonial, statement admissble as
excited utterance.

People v. Conyers, 777 N.Y.S.2d 274, 277
(N.Y.Sup.Ct.2004). 911 telephone calls to police held not
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)

tetimonial;  audible on these 911 tapes were the voices
of the vidim and the defendant while the assault was 4l
in progress. “It is clear to this Court, having heard the
panicked and terified screams of Ms. Conyers, that her
intertion in placing the 911 cdls was to stop the assault in
progress and not to consder the legd ramificaions of
hersdf as a witness in a future proceeding.” Cadls hed
admissible as excited utterances.

People v. Moscat, 777 N.Y.S.2d 875, 878 (N.Y.City
Crim.Ct.,2004): “typicd” domestic violence 911 calls not
tetimonid—where “a woman tdls the 911 operator (in
New York City, a dvilian police employee) that her
boyfriend has just shot, stabbed or beaten her (and may be
about to do so agan); usudly, the woman hurriedly
answvers a few quedions from the operator and then asks
the operator to send police officers and an ambulance to
her aid. The present case fits that description.....The 911
cdl--usudly, a hurried and panicked conversation between
an injured vidim and a police telephone operator--is
amply not equivdent to a formd pretrid examination by
ajudtice of the peace in Reformation England.”

State v Powers, 99 P3d 1262 (Wash. App, 2004): victim
cdled 911 to report that defendant had been in her home
in violation of a no-contact order. Police responded and
found hm several blocks away. Tape of 911 cal where
declarant unavalable violated Crawford, where it was not
a cdl for help but a report of a crime (and was not actually
an excited utterance)..

€People v. Cortes 4 Misc3d 575, 781 N.Y.S2d 401
(N.Y.Sup.,2004) Statements a witness to ongoing shooting made

to operator during emergency 911 cal were product of

interrogation and amounted to tesimonia evidence, and thus
introduction of 911 tape into evidence in prosecution for

attempted murder premised on shooting would violate

Confrontation clause under both federal and New York

constitutions, absent ability to cross-examine witness,
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information was €icited from witness in a paticular way and
order in response to questions operator asked in accepted pattern
regarding shooter's location, description, and direction of
movement, and purpose of informaion was for invedigation,
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prosecution, and potential use at judicia proceeding.*

! Operator: Police 1290. Isthis emergency?
Cdler: | just saw aman running with agun a 138th
Operator: What borough?
Cadller: 137 and Cypress. He had ared shirt on *578 ... bald head
Operator: What borough, sir?
Cdler: Pardon me?
Operator: What borough is thisfor?
Cdler: Oh, the Bronx, sorry.
Operator: The Bronx.
Cdller: Yeah, 137, 138 and Cypress. He's got ared shirt on, hispanic, bald-headed
Operator: What direction?
Caller: Towards 138th Street and Cypress.
Operator: 138th Street and Cypress. What was he wearing?
Cdler: A red shirt and he's bald-headed.
Operator: A red shirt and he's bal d-headed.
Cdler: Yeah.
Operator: What about the bottom?
Cdler: En?
Operator: What about the bottom? What kind of pants? Jeans?
(Noise)
Cdler: Oh, he's shooting a him, he's shooting a him.
Operator: OK.
Cdler: Hes shooting a him.
Operator: He's chasing the guy, right?
Cdler: Yup. (Noise) You hear it?
Operator: | hear it. | hear it. OK.
Cdler: Heskilling him, heskilling him, hel's shooting him again.
Operator: He's shooting at him or he shot him?
Cdler: He shot him and now he's running. And he shot him two or threetimes. Yes.
Operator: Where's he running to?
Cdler: He's running toward 138th Street.
Operator: Hold on, let me get a ambulance on line. HMmMmM?
(Ring.)
Male voice: 0709.
Operator: OK. What was that?
Mae: 0709.
Cdler: | gotta hang up because people, people are *579 gonnathink I'm out caling the cops. And
they'll think it'sme.
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People v. Caudillo ,19 Ca.Rptr.3d 574, 590 (Cd.App. 6
Dist.,2004)(rev. grtd): during shooting someone caled
911 and reported "men with guns' a the 7-Eleven. The
anonymous cdler provided a license plate number and a
description of the cars involved, which became
corroborative evidence.  The court held the cal non-
tetimonid as “not..within the "core class of ‘testimonia
satements which is the focus of the Confrontation
Clause. ..The declarant was spesking to a dispatcher who
was dtempting to obtan informaion to assst the police
in responding appropriately, by providing assistance to any
vidims and apprehending the gunman to prevent any
further violence..The 911 cdl was an informal report of
a recent shooting; its purpose was to advise the police of
the stuation so that they could take appropriate action to
protect the community...This was a classc 911 cal, made
immediatdy after a crime was committed. The cdler was
amply requesting hdp from the police by describing what
she saw without thinking about whether her statements
would be used at alater trid.

O

Moreno Denoso v. State, 2005 WL 247427, 11
(Tex.App.-Corpus Christi) (Tex.App.-Corpus
Christi,2005): autopsy report not testimonidl. Same,
Smith v. State, 2004 WL 921748, 8 (AlaCrim.App.)
(AlaCrim.App.,2004)

Prediction: Judice Scdia, the author of Crawford, joined Jugtice Thomas, who joined
without separate opinion in Crawford, in White v. Illinois, 502 U.S. 346, 365, 112 S.Ct. 736,
747 (1992), in his statement concurring there that “the Confrontation Clause is implicated by
extrgudicid datements only insofar as they are contaned in formalized testimonial
materials, such as affidavits, depostions, prior tetimony, or confessons. It was this discrete
category of testimonid materids that was higtorically abused by prosecutors as a means of
depriving crimind defendants of the benefit of the adversary process” The less “formd” the
gtuation, the more likey the datements are nontestimonia, even though made to

Operator: OK. All right sir, no problem. OK. Thank you. | think | got it to relay.
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governmenta employees (such as 911 operators).
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