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CRIMINAL PROCEDURE

|. THE FOURTH AMENDMENT
A. Arrestsand stops

People v Jenkins, _ Mich _ (No. 125141, 2-1-2005) involved a consensua encounter
requiring no levd of cause tha turned into a forcible sop requiring reasonable suspicion.
Officers responded to a complant regarding a loud paty, and one officer engaged the
defendant, who was ditting on dairs leading to one of the housing units, in conversaion. While
this was occurring a woman emerged from that unit and in a profane manner asked defendant
who he was and why he was there.  On hearing this, the officer asked defendant if he lived in
the complex; when he received a negative answer, the offier asked to see some identification,
which the defendant provided. When the officer began to place a cal to the LEIN, the
defendant became nervous, made furtive gestures toward a large pocket on the sde of his
pants, and findly began to wak away though the officer gill retained defendant’s identification
and was tdking to hm.  Though defendant did not live in the complex, severa people invited
him to come in as refuge from the police. The officer and his partner walked aongside the
defendant encouraging him to stay until the LEIN inquiry was finished, but when defendant did
not stop the officer placed a hand on defendant’s shoulder and told him he was not free to go.
The LEIN reveded an outstanding warrant, and a gun was discovered as defendant was being
handcuffed.

The trid court found that defendant was "seized" when he was asked for identification;
the officer tedtified that in his own mind he bdieved defendant was not free to leave a that
point (he would not have let him go). The Court of Appeads mgority agreed. The Supreme
Court reversed. When an officer approaches a person and seeks voluntary cooperation through
noncoercive questioning, there is no restraint on that person’s liberty, and the person is not
seized. No saizure occurred here before the officer laid hands on the defendant and told him
he could not go (in fact, defendant until that time had decided to go and was in the process
leaving). The officer's subjective beliefs unless objectivdly manifested are not redevant. As
the United States Supreme Court has sad on a number of occasions, see eg. Hiibe v Nevada,
542 US _; 124 S Ct 2451; 159 L Ed 2d 292 (2004), “In the ordinary course a police officer
is free to ask a person for identification without implicating the Fourth Amendment.” 542 US
124 S Ct 2458; 159 L Ed 2d 302. By the time the officers seized defendant, held the
court, his conduct gave rise to reasonable suspicion.

A so-caled “knock and talk” resulted in a coerced statement, the court held in People
v Bolduc, 263 Mich App 430 (2004). The question was whether it is a violation of the 4th
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Amendment for the police to prolong a so-called "knock and talk" encounter a a home after
the resdent who is the focus of the investigation has refused to grant permission to search and
has directed the police to leave The didrict court found that the police behavior was
coercive, and suppressed defendant's statements and the marijuana he turned over, and the
Court of Appeds did not find that decison clearly erroneous. Critica to the decison of the
magority was that the police stayed in defendant's home and continued to ask him questions
after he had told them to leave.

In People v Dunbar, 264 Mich App 240 (2004) the stop was based on information
from a confidentia informant, not an anonymous tip. When an investigatory stop is based, at
leest in part, on information from an informant, the criticd inquiry remans whether the
officer's suspicion was reasonable when considered in light of the totaity of circumstances.
In People v Tooks, 403 Mich 568, 575-576 (1978) the court noted three pertinent factors:
“(1) the reidbility of the particular informant, (2) the naure of the particular informaion given
to the police, and (3) the reasonability of the suspicion in light of the above factors” Here,
the officer tedtified that the confidentid informant was known to him and previoudy had been
involved with at least three successful drug buys. Based on the informant’'s information that
defendant had cocaine, the police went to the area where the informant stated defendant would
be and observed defendant meet with the informant. The officer was familiar with defendant
and recognized him as the person the informant sated had cocaine. The informant and
defendant then went behind a building for a short period of time. The Court of Appeds
concluded that "[B]ased on these facts, we find that the trid court did not clearly er in
concdluding that there was suffident indida of rdigbility to provide the police with reasonable
suspicion that defendant had just been involved in crimind activity, which judtified the forcible
stop.”

The United States Supreme Court in Devenpeck v Alford, US|, 125 S Ct 588
(2004) considered a holding by the 9" Circuit that an arrest is not vaid under the Fourth
Amendment when the crimind offense for which there is probable cause to arrest under the
facts known to the officers is not "dosdy related” to the offense stated by the aresting
officer a the time of arrest. A unanimous Supreme Court reversed: "The rule that the offense
edablishing probable cause must be "dosdy related” to, and based on the same conduct as, the
offense identified by the aresing officer a the time of arest is incondsent” with the
principle that it is the objective facts and not the subjective state of mind of the officer that
controls.  "Such a rule makes the lawfulness of an arest turn upon the motivation of the
aresing officer, diminging, as vaidaing probable cause, facts that played no pat in the
officer's expressed subjective reason for meking the arrest, and offenses that are not closely
related to that subjective reason...This means that the conditutionality of an arest under a
given set of known facts will vary from place to place and from time to time,... depending on
whether the arresting officer dates the reason for the detention and, if so, whether he correctly
identifies a generd class of offense for which probable cause exists An arest made by a
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knowledgeable, veteran officer would be valid, whereas an arrest made by a rookie in precisaly
the same circumstances would not. We see no reason to ascribe to the Fourth Amendment
such arbitrarily varigble protection.”

The United States Supreme Court has uphdd a statute meking refusal to identify after
a stop based on Terry circumgtances a crime, finding neither a Fourth Amendment nor a Fifth
Amendment problem with the datute, though in different circumstances a Fifth Amendment
issue could be presented, resolution of which the Court found unnecessary here: "Answering
a request to disclose a name is likdy to be so indgnificant as to be incriminating only in
unusua circumgtances...If a case aises where there is a subgantid dlegation that furnishing
identity at the time of a sop would have given the police a link in the chain of evidence needed
to convict the individud of a separate offense, the court can then consder whether the Fifth
Amendment privilege applies, whether it has been violated, and what remedy must follow.
Those questions need not be resolved here” Hiibel v 6th Judicial Court of Nevada, US|,
124 S Ct 2342, 159 L Ed 2d 292 (2004).

Returning to People v Dunbar, 264 Mich App 240 (2004), after the judifiddle forcible
stop in this case, based on suspicion of drug activity, defendant was holding two clear plastic
baggies in hs left hand when he removed his hand from his pocket. The officer suspected the
bags contained drugs because of the muitiple individud packages within the bags. As he
approached defendant, the officer noticed that the bags contained a green and a white substance
that, based on his experience, he believed to be marijuana and cocaine. "Based on these facts,
the trid court did not dealy er in finding that probable cause exised to arrest defendant
based on the officer’ s reasonable belief that defendant was in possession of narcotics.”

B. Warrantless Searches
@ Arrest; scope of search

A decison that should change Michigan law is the United States Supreme Court
decision in Thornton v United States, _ US _, 124 S Ct 2127, 158 L Ed 2d 905 (2004). The
Court hdd that the Bdton ruledlowing search of the passenger compatment and all
containers in the passenger compatment incident arrest of an occupantHis not limited to
gtuations where the officers first contact with the arrestee occurs while he or she is 4ill in
the vehicle rather, if the individua is observed to depart the vehicle, then, so long as close in
time and geography to that departure, an arrest of the individual will alow the Beton search
of the vehicle (the Court observing that the police may well, as a matter of safety, prefer to
dlow the defendant to get out of the car before approaching to make an arrest). People v
Fernengel, 216 Mich App 420 (1996), where the arrest was made with 25 feet of the car
immediatdy after defendant arrived and dighted from it, appears effectively overruled.



2 Border Inspections

The Government's authority to conduct suspicionless inspections at the border includes
the authority to remove, disassemble, and reassemble a vehid€s fud tank. United States v
Flores-Montano, _ US , 124 SCt 1582, 158 L Ed 2d 311 (2004).

3 Expectations of Privacy

The United States Supreme Court in Illinois v Caballes, _ US  (1-24-2005) held that
use of a trained dog to sniff the exterior of a motor vehide that has been lanfully stopped for
a treffic violation does not violate the Fourth Amendment, and no level of cause is needed for
use of the dog, where the use of the dog does not prolong the stop (the duration of the stop in
this case “was entirely justified by the traffic offense and the ordinary inquiries
incident to such a stop”)..

The defendant in People v Fletcher, 260 Mich App 531 (2004) agreed that the police
were lawfully in his home office and that they lanfully opened the brown expandable envelope
and looked indde, but argued that it should then have been apparent that the contents did not
fdl within the items named in the search warrant, so that the envelop should smply have been
closed. Rdying on People v Custer, the pand sad that tha decison permits the police to
move a lanvully saized object to look at its outer surface or exterior: looking insde the
envelope "is andogous to when the police officer in Custer removed the objects from the
defendant’s pocket and saw from their back that they were photographs and not a blotter acid
cad. Just as the Custer defendant’s privacy interest in the photos became sufficiently
dminished to dlow the officer to examine them by tumning the photos over, defendant’s
privecy interest in the contents of the expandable envdope became sufficiently diminished to
dlow Sergeant Cleyman to make a cursory review of the items contaned in the envelope.
Sergeant Cleyman tedified that he immediaidy recognized the women in the photograph as
digrict court Judge Chrzanowski and the romantic letters contained within the envelope were
on Chrzanowski’s office dationary. Thus, the inciminaing nature of the contents of the
expandable envelope was reedily apparent and in plan view once the contents of the expandable
envelope were exposed. The expandable envelope was lawfully seized, it was lawfully opened,
and its content was lawfully exposed.”

C. Exclusonary rule

Michigan now fdlows the good-faith exception to the exclusonary rule for warranted
searches in the same manner as gpplied in the federal sysem. People v Goldston, 470 Mich
523 (2004). Searches conducted pursuant to search warrant where the judge has made an error
on the probable cause determination will not result in the suppresson of evidence henceforth
in Michigan. The opinion was gplied in People v Hellstrom, 264 Mich App 184 (2004).
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Without appearing to actualy hold the warrant deficient, the mgority applied Goldston to find
that suppresson was not appropriate, as the magidrate's determination of probable cause could
not be said to be wholly unreasonable.

[I. CONFESSIONSFIFTH AMENDMENT
A. Counsdl

People v McRae, 469 Mich 704 (2004) is an involved and rather odd case. Defendant
had been charged with 1st-degree murder after the victim's remains were found on the property
of defendant's former residence. The right to counsd had attached (defendant had been
charged and araigned), and defendant was in the county jal. Defendant asked to speak to a
friend he hadnt seen in 10 years, not knowing this friend was now a reserve officer, and that
the friend had been part of the team present when the body of the victim was recovered. This
friend came to see defendant after his shift as a reserve officer, in full uniform, and a a time
when the generd public would not have been admitted. The friend tedtified to this discusson:

Wedl, firg we just started talkin’, talkin’ about — shook hands and
evarything, you know, like | hadn't seen him in a long, long time.
.. . | asked him about his boy, Marty, ‘cuz his boy Marty is the
same age as my son. . . . | tod him, | sad, “Well, Marty’s in here
from what | understand, too.” And then he showed me pictures of
Marty’s wife and his baby, and we carried on a conversation, like
youor | would. And then | said — | asked John — | said, “John, did
you do what you're charged with here?” And he didn’'t answer me.
So we just went tdkin' agan about, well, more or less about
Marty agan. And | said, “Wel, you know, they think Marty had
something to do with that, you know, with Randy.” And he says,
“Wdl, if they try to pin it on Marty, I'll let ‘em fry my ass” And
that was his words. | said, “John, did you do it?” And he just hung
his head down and said, “Dean, it was bad. It was bad.” That's — we
didn’t discussit any more.

The Supreme Court found a violation of the right to counsd on the following andysis:

é The friendireserve officer was a governmentd officid, and was
purporting to act as such a the time of the "interview,” in tha he
was in full uniform, taking to defendant a a time when the public
would not be alowed in, and brought up the subject of the murder
twice himsdf;



O

The defendant, by asking to spesk to a friend he did not know was
a resarve officer, did not initigte the discusson; dting a four-
justice plurdity in Oregon v Bradshaw that dated that
communications were “initiated” for purposes of the
Edwards/Jackson rule by conversation that “represent[s] a desire
on the part of an accused to open up a more generaized
discusson reating directly or indirectly to the invedtigation,” the
court found no such desire in the conversation here.

B. Miranda | ssues

The United States Supreme Court dedlt with the so-called “cat’s out of the bag” theory
on several occasons this term. In Missouri v Seibert, — US_, 124 S Ct 2601, 159 L Ed 2d
643 (2004) it issued a fractured opinion regarding the circumstance where a “two-stage’
interrogation occurs and the police intentiondly omit Miranda warnings a the firgt
interrogation. Under Oregon v Elstad, 470 US 298, 105 S Ct 1285, 84 L Ed 2d 222 (1985)
a Miranda violation does not preclude admisson of a later Statement taken after proper
warnings. Here, there was a plurdity opinion, and since Justice Kennedy's opinion supplied
the fifth vote, and four judtices dissented, Justice Kennedy's test is actudly the law. He found
that

the plurdity's test —that whenever a two-dage interview occurs,
the poswaning statement's admisshility depends on whether the
midstream warnings could have been effective enough to
accomplish thar object given the case's spedfic facts— cuts too
broadly. The admisshility of postwarning satements should
continue to be governed by Elstad's principles unless the
deliberate two-step dtrategy is employed. Then, the postwarning
datements must be excluded unless curative messures are taken
before they were made. Such measures should be designed to
ensure that a reasonable person in the suspect's Stuaion would
understand the import and effect of the Miranda waning and
waver. For example, a substantial break in time and
circumstances between the prewarning statement and the warning
may uffice in most indances, as may an additiond warning
explaning the likdy inadmisshility of the prewaning statement.
Because no curaive steps were taken in this case, the postwarning
Satements are inadmissible and the conviction cannot stand.

The “cat’s out of the bag” theory arose in a different manner in Fellers v United States,
540 US 519, 124 S Ct 1019, 157 L Ed 2d 1016 (2004). Police officers went to the
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defendant's home after he had been indicted, and questioned him without Miranda warnings, the
defendant making inculpatory satements which he repeated a the dation after Miranda
warnings. The federa court held the unwarned statements at home were inadmissible, but the
later statements were admissible under Oregon v Elstad. The Supreme Court held that the
fird statement was not the result of a Miranda violaion, but rather a 6th Amendment violaion,
as defendant had been indicted and was interrogated without a lawyer and without initisting the
contact. Whether the later statement was suppressible as poison fruit the Court left to the 8™
Circuit on remand, that question beng a different one than the Elstad Mirandaviolation
question.

The interrogation in People v Harris, 261 Mich App 44 (2004) took place after an
assartion of rights but after defendant had been released from custody following that assertion
when he was not identified at a lineup, but later arrested when the victim identified him. This
time defendant waived his rights, never asking for an attorney, and confessed. He dleged his
assertion of the Miranda right to counsd a his fird quetioning barred the second
interrogation. The Court of Appeds disagreed, relying on Kyger v Carlton, 146 F3d 374, 380
(CA 6, 1998). That court found that Edwards does not apply to suspects who, like Kyger, are
not in continuous custody or had received a break in custody. The second interrogation
occurred eleven days after the first interrogation and there was no dispute that defendant was
not in custody during this time period. Edwards thus did not preclude a subsequent vdid waiver
of the right to counsd.

C. Procedure

The Court of Appeds in People v Geno, 261 Mich App 624 (2004) said once again that
there is no conditutional requirement that an interrogation be dectronicaly recorded in some
manner.

I11. COUNSEL AND SELF-REPRESENTATION

A. Right to Counsel

The Michigan Supreme Court has hdd that the conditution does not require
appointment of counsd for a defendant who pleads guilty and wishes to file an gpplication for
leave to appea (People v Bulger), but the sixth drcuit en banc in Tesmer v Granholm, 333
F3d 683 (CA 6, 2003) enjoined certan Saginaw county judges from following the Michigan
datute in this regard, finding the statute uncondtitutional. This leaves the matter in a very odd
gtuation; these judges are enjoined, but the judges in the rest of the state mugt follow the
ruing of the Michigan Supreme Court (even on matters of federal conditutiona law, state
courts are not inferior to federal courts, save one-the United States Supreme Court). The
United States Supreme Court, which had denied certiorari to the defense in Bulger, granted
certiorari in this case, and reversed the 6'" Circuit, but without reaching the merits.  Kowalski
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v Tesmer, US , 125 S.Ct. 564, 567-8 (2004). The Court has now granted certiorari in a
case without the standing issue in order to reach the merits of the issue,

The court in People v Hickman, 470 Mich 602 (2004) held that counsd is not required
a an on-the-scene identification procedure.  "We must determine when the right to counsd
attaches to corporeal identifications. We adopt the analysis of Moore v lllinois, 434 US 220;
98 S Ct 458; 54 L Ed 2d 424 (1977), ad hod that the right to counsel attaches only to
corporeal identifications conducted at or after the initiation of adversarial judicial
crimnal proceedings. To the extent that People v Anderson, 389 Mich 155; 205 NW2d 461
(1973), goes beyond the conditutiond text and extends the right to counsd to a time before
the initistion of adversarial criminad proceedings, it is overruled." Note: the court observed
adso tha "Because the indant case involves a corpored identification conducted prior to the
initiaion of adversarid judicid proceedings, we do not, contrary to the dissent's contention,
address whether a defendant has a right to an attorney after the initistion of adversarial judicial
proceedings during a photographic showup.”

B. Self-Representation

At the beginning of trid, the defendant in People v Russdl, 471 Mich 182 (2004)
informed the trid court that he wanted his trid counsd removed and new trid counsd
agppointed. The trid judge refused (an act within his discretion under the circumstances).
Defendant  continued to indicate that he did not “fed comfortable” with his appointed
atorney’s representation, and the  trid court reminded defendant of the options it had
explaned before—defendant could retain counse or he could represent himself.  The court
sad "..if you want to try your case yoursdlf, by goodness, that's what we're going to do" and
defendant responded "Wadl, that's what you keep ingding that | do, and I'm telling you that
| need competent counsel . . . ." On these facts the mgority determined that the defendant had
not, as the trid court hdd (affirmed by the Court of Appeals), waived his right to counsel by
his conduct. The mgority emphaszed that "dthough the right to counsd and the right of sdif-
representation are both fundamentd conditutionad rights, representation by counsd, as
guarantor of a far trial, is the standard, not the exception, in the absence of a proper waiver."
Because defendant consgently denied that his choice was sdf-representation, the trid judge
should have continued with appointed counsd, even though defendant wanted a subgtitution,
as courts must indulge every reasonable presumption agang the waver of the right to counsd,
and resolve any ambiguity in favor of representation. The mgority concluded that "it does not
logicdly follow that a defendant afirmetivdly waves a fundamentd conditutiond right smply
because he indds on a favorable ruing on something to which he is not entitled.” The dissent
requested the United States Supreme Court to grant certiorari, dting federd drcuits that hold
that an unreasonable indstence on the gppointment of a new attorney operates as a waiver of
the right to counsdl, a view the mgjority rejected. Certiorari has, however, been denied.



But in People v Williams 470 Mich 634 (2004) acceptance of defendant’s assertion
of his right of sdf-representation was found proper. During the prosecutor's case-in-chief,
defendant became unhappy with his atorney’s crossexamination of two prosecution
witnesses, and informed the court that he wished to represent himsdlf:

"I do not wish to adjourn the proceeding, because | know this has
been going on dl dong. But | would like to represent mysdf, in
proper person. . . .

[O]nly if this Court would agree oraly, and a written consent,
please, that [two prosecution witnesses] may be brought back to
court, and alow me to recross-examine [them].

The trid court explaned to defendant the risks he faced in defending himsdf, including
defendant’'s lack of familiaity with the Michigan rules of crimind procedure.  Defendant
answered that he understood the risks involved. He dated that he wished to “confront [his
accusers] and question them” as was his “right by the United States Condtitution.” The trid
court again asked defendant whether he wished to represent himsdf; again, defendant answered,
“Yes, maam.” The tria court advised defendant that he would not later be permitted to apped
aconviction on the bass of his own ineffective assistance of counsd.

Defendant answered, “Yes | read that.” The trid court then asked defendant, “Are you making
this request knowingly, intdligently, and voluntarily?” Defendant answered, “Yes, maam.” The
tria court informed defendant that he would not be permitted to disrupt the

courtroom, and that if he did, his attorney would be brought back to represent defendant.
Defendant answered, “Yesmaam. Thetria court then advised defendant of the sentence

he would face if convicted. Defendant said that he understood. Defendant again stated that he
wished to reexamine two excused prosecution witnesses "The Defendant: Maam, is it dso
on the record, and it will probably be written down, that | will have an opportunity to
recrossexamine the prosecution’s firg two witnesses . . . ." The Court: No, we're not bringing
in those other witnesses, we're continuing with the trial. It's the Court’s opinion that you had
proper representation. . . . You can dill have [your court-appointed attorney] if you want, or
you can continue and represent yoursdf, but you are taking serious risks. . . . Do you
understand that?' Defendant’ s court-appointed attorney remained as standby counsdl.

The Michigan Supreme Court hdd that the standard of review for a waiver of
counsel/assertion of sdlf-representation is.

Although engaging in a de novo review of the entire record . . .,
ths Court does not disturb a trid court's factud findings
regarding a knowing and intdligent waiver of [Sixth Amendment]
rignts “unless that ruling is found to be clearly erroneous”
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Credibility is crucid in deermining a defendat's levd of
comprehengon, and the trid judge is in the best postion to make
this assessment.” Although we review for clear eror the trid
court's factud findings regarding a defendant's knowing and
intelligent waiver of [Sixth Amendment] rights, . . . the meaning
of “knowing and intdligent” is a quedtion of law. We review
questions of law de novo. Thus, the reviewing court is not free to
amply subdtitute its view for that of the trid court, but mugt be
caeful to respect the trid court's role in determining factud
issues and issues of credibility.

The court concluded the waver was unequivoca, knowing, and voluntary, and though defendant
"appeared to condition his initid waver of counsd on the trial court’s agreement to alow him
to recdl and crossexamine two excused witnesses, he subsequently made an inteligent,
knowing, and voluntary waiver of his right to counsel after the trial court rgected defendant’s
request to recal and cross-examine the witnesses.”

The United States Supreme Court conddered waiver of counsd at a guilty plea in lowa
v Tovar, US , 124 S Ct 1379, 158 L Ed 2d 209 (2004). The trid judge a a misdemeanor
OUIL plea conducted the colloquy as required by the state court rules. The court explained that
if defendant pleaded not guilty he would be entitled to a speedy and public jury tria, where he
would have the right to counsd who could hdp him sdect a jury, question and cross-examine
witnesses, present evidence, and make arguments on his behaf. By pleading guilty, the court
cautioned, Tovar would give up his right to a trid and his rights at that trid to be represented
by counsd, to reman slent, to the presumption of innocence, and to subpoena witnesses and
compd ther tesimony. The court then informed him of the maximum and minimum pendties
for an OWI conviction, and explained that, before accepting a quilty plea, the court had to
assure itsdf that Tovar was in fact guilty of the charged offense.  The lowa Supreme Court,
rdying on a 9" Circuit Court of Appeds decision (something which should have raised a red
flag for the court), hdd that when waving counsd a a plea the defendant must be advised
specificdly that waving counsd’s assstance in deciding whether to plead guilty (1) entals the
risk that a visble defense will be overlooked and (2) deprives hm of the opportunity to obtain
an independent opinion on whether, under the facts and applicable law, it is wise to plead quilty.
The United States Supreme Court hdd these wanings are not required. The congitutiona
requirement is sdisfied when the trid court informs the accused of the nature of the charges
agang him, of his rigt to be counsded regarding his plea, and of the range of dlowable
punishments attendant upon the entry of a guilty plea

C. | neffective Assistance
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Defense counsd in Florida v Nixon, _ US  (12-13-2004), faced with a strong case
for the prosecution, decided that the best strategy would be to concede his client's guilt at trid,
and in ths way preserve credibility for the pendty phase. Counse tried several times to
explan this dsrategy to Nixon, but Nixon remaned unresponsive, never verbaly approving or
protesting the proposed strategy. Counsel acknowledged Nixon's guilt during open statement
and urged the jury to focus on the pendty phase. He did the same in his closing. The FHorida
Supreme Court reversed, holding that a defense attorney's concession that his client committed
murder, made without the defendant's express consent, automaticdly ranks as pregudicid
ineffective assstance of counsdl necesstating a new trid under United Sates v. Cronic. The
Supreme Court hdd that the Florida Supreme Court erred in requiring Nixon's afirmative,
explidt acceptance of his attorney's drategy. His client's unresponsveness each time
information was conveyed to him did not suffice to render unreasonable the decison to
concede quilt and to home in on the life or death pendty issue.  Importantly, the Court held
that counsd's effectiveness shoud not have been evauated under Cronic, but under the
standard prescribed in Strickland v.Washington: Did counsd's representation fal below an
objective standard of reasonableness? Although, said the Court, "a concesson of guilt in a run-
of-the-mine trid might present a closer question, the gravity of the potential sentence in a
capital trid and the proceeding's two-phase dructure vitaly affect counsd's drategic calculus.
Attorneys representing  capital  defendants face daunting chalenges in  developing tridl
strategies. Prosecutors are more likely to seek the death pendty, and to refuse to accept a plea
to a life sentence, when the evidence is overwhedming and the crime heinous. Counsd
therefore may reasonably decide to focus on the trid's pendty phase, at which time counsel's
misson is to persuade the trier that his client's life should be spared.” Counsel was thus not
ineffective.

Mogt indffective assistance cases are very fact-specific, and People v Grant, 470 Mich
477 (2004) is no exception. In this excruciaingly fact-gpecific case, the plurdity found
ineffective  assistance of counsd for counsd's “falure to investigate and substantiate
defendant’'s primary defense” a  point regarding which the dissenting judices vigoroudy
disagreed (the Chief Judtice noting that "this fact-specific case has no magority opinion and
therefore lacks any juriorudentid sgnificance....”) .

Reversd was aso found required in People v Dixon, 263 Mich App 393 (2004).
Because the case was close, and credibility important, the court found counsd ineffective both
for faling to lay the proper foundation for admisson of a 911 call where the caler's voice was
important, and for faling to file the required rape-shield notice so as to gain admisson of the
victim's prior consensua sexud conduct with the defendant (the defense to the CSC count was
consent).

V. DISCOVERY
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The defendant in lllinois v Fisher, 540 US 544, 124 S Ct 1200, 157 L Ed 2d 1060
(2004) capiased on bond and was not arrested for 10 years. A discovery request had been made
while the case was active, but eventudly the evidence —drugs— was destroyed pursuant to
routine policy. When the case again because active the state courts found a due process
violaion despite the absence of bad faith. The United States Supreme Court reversed. "We
have never hdd or suggested that the exisence of a pending discovery request eiminates the
necessity of showing bad fath on the part of police. Indeed, the result reached in this case
demondtrates why such a per se rule would negate the very reason we adopted the bad-faith
requrement in the firsd place to 'limi[t] the extent of the police obligation to preserve
evidence to reasonable grounds and confin[e] it to that class of cases where the interests of
justice most clearly requireit.”

V. DOUBLE JEOPARDY

Michigan's “same transaction” test for double jeopardy was overruled in People v Nutt,
469 Mich 585 (2004). It was overruled in favor of the "same dements' test has used in the
federa sysem. Offenses are not the "same' if each requires proof of an eement the other
does not, no mater what the overlap of eements or proofs (Note: collateral estoppd issues
will dill arise if offenses in the same transaction are not tried together and the first
prosecution results in an acquittal).

The jeopardy issue when multiple convictions are obtained a one proceeding (as
opposed to the successve-prosecution jeopardy issue of Nutt) is whether the legidature
intended mulitiple convictions. In People v Ford, 262 Mich App 443 (2004) the court found
that convictions for amed robbery and safe robbery for essentidly the same conduct are
permissble.

Whether conviction for both fdony-murder and the underlying felony is now
permissble is before the Michigan Supreme Court in People v Curvan, 688 NW2d 509
(2004) (order grating leave, not yet argued). The dtuation was dightly different in People
v Williams __ Mich App__ (No. 246706, 1-27, 2005), as the defendant was convicted of both
fdony-murder and premeditated murder, as the larceny underlying the fdony-murder charge.
As required by People v Bigelow, 229 Mich App 218 (1998) the trial judge merged the felony-
murder and premeditated murder theories of fird-degree murder into one conviction. The
dissenting judge, a member of the Bigelow pand, took the view that the court there had not
thought the issue out clearly where there is dso a premeditated murder conviction, and would
have dfirmed the larceny. Though essentidly in agreement, the mgority felt it could not
disregard Bigel ow, though that case had not been concerned with this precise point.

-12-



VI. IDENTIFICATION

The court in People v Hickman, 470 Mich 602 (2004) hdd that counsd is not required
at an on-the-scene identification procedure. "We must determine when the right to counsd
ataches to corpored identifications. We adopt the andyss of Moore v lllinois, 434 US 220;
98 S Ct 458, 54 L Ed 2d 424 (1977), and had that the right to counsel attaches only to
corporeal identifications conducted at or after the initiation of adversarial judicial
criminal proceedings. To the extent that People v Anderson, 389 Mich 155; 205 NW2d 461
(21973), goes beyond the conditutiond text and extends the right to counsd to a time before
the initigion of adversarid crimina proceedings, it is overruled.” Note the court observed
adso tha "Because the indant case involves a corporea identification conducted prior to the
initiation of adversaria judicid proceedings, we do not, contrary to the dissent’s contention,
address whether a defendant has a right to an attorney after the initiation of adversarid judicid
proceedings during a photographic showup.”

The issue was one of suggestiveness of an identification procedure in People v Harris,
261 Mich App 44 (2004). The victim viewed a lineup of suspects in which defendant appeared
as suspect number 9x. Though the recognized number six as the perpetrator she stated "1 don't
know," and defendant was released. Later she cdled the police to say she in fact could
recognize the defendant. The prosecutor met with her and asked if she could identity the
perpetrator, and she sad it had been number six, the defendant. Because the victim's
identification was based on her memory of the incident and because the prosecutor never
made an improper suggestion, implication or assertion to the victim defendant had committed
the crime or that the case would not proceed without her postively identifying defendant, there
was no suggestiveness.

VII. SENTENCING
A. Credit

A conflict-resolution panel was convened in People v Seiders, 262 Mich App 702
(2004) to resolve a sentence-credit issue.  When a paolee is arested for a new crimina
offense, he is hdd on a parole detainer until he is convicted of that offense, and, said the court,
he is not entitled to credit for time served in jal on the sentence for the new offense. A parole
detainee who is convicted of a new crimina offense is entitled, under MCL 791.238(2), to
credit for time served in jal as a parole detainee, but that credit may only be applied to the
sentence for which the parole was granted. A parolee who is sentenced for a crime committed
while on parole must serve the remainder of the term imposed for the previous offense before
he serves the term imposed for the subsequent offense.  The question is what to do if the
defendant was on parole to another state. A defendant is only entitled to a sentencing credit
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under MCL 769.11b if he has been “denied or unable to furnish bond.” MCL 769.11b. Bond
is nether set nor denied when a defendant is held in jall on a parole detainer. The Court
concluded that "a defendant who is on parole from a foreign jurisdiction and held in jail on a
parole detainer, is not entitlted to credit on his Michigan sentence for time served in jal before
sentencing under MCL 769.11b.” People v Johnson, 205 Mich App 144 (1994) was thus
overruled.

B. Guidelinesissues

A question of great practica importance was decided by the Court of Appeds in People
v Hendrick, 261 Mich App 673 (2004)(Iv grted). The pand held that the sentence guidelines
do apply to sentences on probation revocation. Principaly because MCL 771.4 provides that
“If a probation order is revoked, the court may sentence the probationer in the same manner
and to the same penalty as the court might have done if the probation order had never been
made,” the pand found the guiddines gpplicable The question remans whether trid judge
may cite the violation as an objective and verifidble substantid and compelling reason to depart
from the guiddines (the pand itdf sad that "when resentencing a defendant after revoking
his probation, the trid court may condder the seriousness and severity of the drcumstances
surrounding the probation violaion in determining whether there is a substantid and
compelling reason to depart from the guiddines’). This question was included in the grant of
leave.

Hugdy important federdly and in some other jurisdictions, but not as yet, in Michigan,
is the United States Supreme Court decision in  Blakely v Washington, ~ US|, 124 S Ct
2531, 159 L Ed 2d 403 (2004). The Washington State sentencing scheme is one of
determinate sentencing, with no parole. By application of guiddines, a tight range for the
determinate sentence is reached —here, it was 49-53 months. Thus, by datute the maximum
sentence the judge could impose, based solely on the verdict and the facts contained in the
verdict (or admitted by a defendant & a plea) was 53 months. By "judicd factfinding” the
sentencing court had authority to enhance the maximum by a finding of subgantid or
compelling reasons. The judge did so, sentencing the defendant to 90 months. The Supreme
Court hdd that a sentencing scheme that dlows enhancement of the statutory maximum based
on judicid fedfinding (other than the fact of prior convictions for habitua purposes) is
uncondiitutiona—facts which enhance the datutory maximum mugt be found by the jury (or
judge a a bench trid) beyond a reasonable doubt.

Blakely is of no impact as yet in Michigan because the Michigan Supreme Court in
People v Claypool, 470 Mich 715 (2004) hdd that it does not apply to Michigan's
indeterminate-sentencing scheme.  As to the remainder of the opinion, it is somewhat difficult
to discern a rule of law from the various opinions. Justice Taylor, joined by Justice Markman,
stated the question as "whether it is permissble for Michigan trid judges, sentencing under the
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legidaive sentencing guidelines pursuant to MCL 769.34, to consder, for the purpose of a
downward departure from the guiddines range, police conduct that is described as sentencing
manipulaion, sentencing entrgpment, or sentencing escdation. These doctrines are based on
police misconduct, which, done, is not an appropriate factor to consder at sentencing. Rather,
we hold that, pursuant to People v Babcock, 469 Mich 247; 666 NW2d 231 (2003), if it can
be objectivdy and veifisbly shown that police conduct or some other precipitating cause
altered a defendant’s intent, that dtered intent can be consdered by the sentencing judge as
a ground for a downward sentence departure” (NOTE: why police attempts to see how much
someone is willing to sdl, or why multiple escdating buys, where the sdlers often wish to
engage in smdler sades before making larger ones, should be called "police misconduct” of any
sort is mydifying). They held remand required because the trid judge appeared to depart not
because the defendant's intent was "dtered,” but because of dissatisfaction with the conduct of
the policee The Chief Justice and Justice Young wrote concurring/dissarting opinions agreeing
with remand because the reasons given for departure were not substantial and compelling but
dissgreaing totdly with the "sentencing escdation/entrgpment” doctrine (Justice Young in
particular took apart in devastating fashion the examples given in the Taylor/Markman opinion):

The examples proffered by the mgority aptly illustraie the
inconsstency of its holding. Condder the firsd example, in which
there is evidence tha a defendant sdls more of an illegd
substance than he was initidly prone to sell because the buyer has
pleeded for more. It is entirdy beyond me how such evidence
demondtrates that the defendant’s intent was “dtered” by externd
factors. Rather, the defendant, at the time he committed the
offense, intended to =l whaever amount of the illegd
subgtance he, in fact, sold; the buyer's pleas smply provided a
motivation for the defendant’s decison to commit the crime of
«dling a lager amount. Under the magority’s view, the
defendant’s presentation of a videotape depicting him reluctantly
pulling the trigger of a gun and killing a victim in response to an
accomplice’s urgings would presumably support a downward
departure from a mandatory sentence or from the sentencing
guiddinesrange. | cannot subscribe to such an extreme view.

In the second example proffered by the mgority there is evidence
that the defendant, after assaulting the victim, secures medica
assstance. | am a a loss to understand how this evidence of the
defendant’s post-crime behavior demondrates that his intent in
committing the aime was dtered. Again, as in the prior example,
the defendant intended to do precisdy what he did at the time he
committed the crime. Rather, this example seems to approve of
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sentencing condderation of remorse, a factor tha the Fields
Court specificaly held lacked objectivity. ..Morever, the fact
that a defendant dials 911 after dashing a victim's throat would
catanly not “keenly” or “irresdtibly” grab this writer’s attention.

Justice Cavanagh would have dfirmed; though agreeing generadly with the Taylor opinion, he
wrote tha there is a difference between sentence manipulation and sentencing entrapment, and
appears would jettison subgtantid and compdling review entirdy ('l agree with the mgority’s
concluson that a sentencing judge may consider whatever individualized

factors the judge believes are relevant”). Judice Weaver dso would have affirmed, saying
"I would consder dl rdlevant factors, including police conduct, when determining whether

there is a substantid and compeling reason to depart from the sentencing guiddines ranges,
and | would not limit how the factor of police conduct may be conddered.” Justice Kely
wrote that she agreed with Justice Cavanagh.

The manner of preservation of guidelinesscoring issues required by datute was
consgdered in People v Kimble, 470 Mich 305 (2004). OV 16 should not have been scored
for defendant, but was. He did not raise the issue in any way before the trid court, by way of
motion for resentencing or motion to remand, but smply raised it in the Court of Appeds,
which considered the issue under the unpreserved plain-error standard and granted relief. The
statute, MCL 769.34(10), provides:

If a mnmum sentence is within the appropriate guiddines
sentence range, the court of appeds dhdl afirm that sentence and
ghdl not remand for resentencing absent an error in scoring the
sentencing  guiddines or inaccurate informaion relied upon in
determining the defendant’s sentence. A party shall not raise on
appeal an issue challenging the scoring of the sentencing
guidelines or challenging the accuracy of information reied
upon in determining a sentence that is within the appropriate
guidelines sentence range unless the party has raised the issue
a sentencing, in a proper motion for resentencing, or in a proper
motion to remand filed in the court of gppeds.

The mgjority held that a party may raise the issue nonetheless where, if the party is correct, the
sentence is therefore outside the agppropriate guidelines range.  The mgority found that
because the "firsd sentence of 8§ 34(10) provides that a sentence that is within the appropriate
guiddines sentence range is not gppedable unless there was a scoring error or inaccurate
information was relied upon...[T]he necessary corollary of this statement is that a sentence
that is outside the appropriate guiddines sentence range is gppedable. The second sentence
of 8 34(10) provides that, even though a sentence that is within the appropriate guidelines
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sentence range can be agppeded if there was a scoring error or inaccurate information was
relied upon, it can only be appeded if the issue was raised a sentencing, in a motion for
resentencing, or in a motion to remand. In other words, the second sentence smply describes
how a paty must preserve a chalenge to a sentence that is within the appropriate guidelines
sentence range; it says nothing about a chalenge to a sentence that is outsde the appropriate
guidelines sentence range.”

The vdidity of departure reasons was considered in People v Geno, 261 Mich App 624
(2004). In this case involving a CSC on a 2-year-old child, the "tria court’'s reasons for the
upward departure included the fact that : the guiddines did not give sufficient weight to the
danger defendant posed to young children; this conviction was defendant's fourth CSC
conviction involving young children (and his second one involving a two-year-old child); that
defendant was an adult and, despite the fact that a subgtantid amount of time had passed since
his previous convictions, nothing had changed because he was now commiting the same
offense agan;, and that an upward departure was necessary for ‘future protection of andl
children." The departure was upheld.

People v Hendrix, 263 Mich App 18 (2004) is a rather complex departure-issue case.
MCL 769.34(2)(a) states:

If the Michigan vehicle code, 1949 PA 300, MCL 257.1 to
257.923, mandates a mnimum sentence for an individua
sentenced to the jurisdiction of the department of corrections and
the Michigan vehide code, 1949 PA 300, MCL 257.1 to
257.923, authorizes the sentencing judge to impose a sentence
that is less than that minimum sentence, imposing a sentence that
exceeds the recommended sentence range but is less than the
mandatory minimum sentence is not a depature under this
Section.

The Michigan Vehide Code, a MCL 257.625(8)(c) dtates

(o) If the [OUIL] violaion occurs within 10 years of 2 or more
prior convictions, the person is guilty of a fdony and shal be
sentenced to pay a fine of not less than $500.00 or more than
$5,000.00 and to either of the following:

(i) Imprisonment under the jurisdiction of the department of
corrections for not less than 1 year or more than 5 years.

(i) Probation with imprisonment in the county jall for not less
than 30 days or more than 1 year and community service for not
less than 60 days or more than 180 days. Not less than 48 hours
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of the imprisonment imposed under this subparagraph shdl be
served consecutively.

Thus, MCL 257.625(8)(c)(i) mandates that, for any person imprisoned under the jurisdiction
of the Depatment of Corrections, the minimum term is one year. But as further provided in
MCL 769.34(2), the datute aso “authorizes the sentencing judge to impose a sentence that
is less than that minmum sentence” i.e, the probation, county jal imprisonment, and

community service pendties of MCL 257.625(8)(c)(ii). The trid court exercised its
discretion to choose the other option afforded by the datute and sentenced defendant to one
year county jal probation under MCL 257.625(8)(c)(ii). This sentence was permissible

under the statute, and not a departure from the guiddines range of 11 months, given the options
provided by statute. The Supreme Court, however, issued an order on application holding that
“we MODIFY in part the judgment of the Court of Appeals. Former MCL 257.625(8)(c) [now
MCL 257.625(9)(c)] provides two dternste mandatory minimum sentences, ether of which
may be imposed. The provisons of MCL 769.34, including MCL 769.34(2), apply to a
sentence imposed under MCL 257.625(9)(c). The Court of Appeas erred to the extent it
concluded otherwise.”

Unlike the judicdd guiddines the legidaive guiddines apply to habitud offender
sentences.  In People v Houston, 261 Mich App 463 (2004) defendant's scoring error claims
would have changed the guidelines from 180 to 375 months or life (111-B) to 162 to 337
months (11-B). He was sentenced to life, and argued that because a life sentence is not listed
as an dterndive sentence in the II-B box of the “M2’ sentence guideines grid, the life
sentence the trid court imposed exceeded the appropriate guiddines range. The panel
disagreed, finding the sentence to be within the guiddines, and therefore affirmance
mandatory.

The Legidature has provided that second-degree murder “shall be
punished by imprisonment in the date prison for life, or any term
of years, in the discretion of the court trying the same” ..The
sentence guiddines grid that applies here is MCL 777.61; and it
permits the imposition of a life sentence in an appropriate case.
If we accept defendant’s proposed guiddines scoring as correct,
the appropriate sentencing guiddines range in this case is prior
record variable levd “B” and offense varidble levd *“II.”
Defendant argues that when MCL 777.21(3)(a) is applied because
of his datus a second fdony offender, the 11-B range changes
from a recommended minmum sentence of 162 to 270 months
to a range of 162 to 337 months and the trial court does not have
the option to impose a life sentence without aticulaing a
subgstantid  and compdling reason for departing from the
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conditute physicd injury under OV 3.

guiddings range. MCL 769.34(3). The second-degree murder
habitud sentence quiddines grid found in the Sentencing
Guiddines Manud, March 1, 2003, p 86, supports defendant’s
postion. But the Sentencing Guidelines Manual explicitly
acknowledges tha it has no force of law...[and] the Legidature
has not provided separate guiddines grids in Stuations where the
habitud offender act agpplies. Rather, the Legdature has only
directed that the upper level of the appropriate recommended
mnmum  sentence range for an indeterminate  sentence be
increased in proportion to whether the convicted offender has
one (25%), two (50%), or three (100%) prior felony or
attempted fdony convictions. MCL 777.21(3). Nevertheless, the
Legidature has provided clear guidance as to when it is
appropriate to impose a life sentence within the guiddines range.
Without adjusment under MCL 777.21(3), each of the possible
sentence guiddines loci (12 of 18) where the upper range of the
recommended minmum sentence is 300 months or more permits
a life sentence as an dtenaive sentencee MCL 777.61. We
conclude that whether a life sentence is within guideines is
therefore a function of the upper limt of the recommended
minmum sentence range for an indeterminate sentence. Where
the upper range is 300 months (25 years) or more, a life sentence
iS an appropriate dterndtive sentence within  the guiddines
recommendation....

In sum, we hold a life sentence for second-degree murder is
outdde the guiddines where the appropriate guiddines locus is
11-B, and MCL 777.21(3) does not apply. But, where MCL
777.21(3)(a) applies to increase the upper limit of locus II-B to
337 months, then a life sentence is within the appropriate
guidelines range.

Severa opinions conddered the scoring of paticular variables. The pand in People
v Cathey, 261 Mich App 506 (2004) hdd tha pregnancy as a result of a sexua assault may
The scoring of OV 19, which is scored if the defendant
"interfered with or attempted to interfere with the adminidration of justice” was before the
court in People v Barbee, 470 Mich 283 (2004).
interference with the adminidration of judice to provide lav enforcement officers with a false
name. The invedtigation of crime is criticd to the adminidration of jusice. Providing a fdse
name to the police conditutes interference with the administration of jusice, and OV 19 may
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be scored, when applicable, for this conduct." People v. Ddine, 254 Mich App 595 (2002)
was disapproved.

The defendant in People v Brown, _ Mich App__ (No. 250016, 1-27-2005) was
convicted of driving with license suspended causing death, and was scored 100 points for OV
3. This was eror, as 100 points are scored only “if death results from the commisson of a
caime and homicide is not the sentencing offense” MCL 777.33(1)(a) and (2)(b). “The
proper score for OV 3 in cases where a victim is killed, but the sentencing offense is
homicide not faling under MCL 777.33(2)(c), is zero points.”

People v Morson, 471 Mich 248 (2004) is a complex case involving the scoring of
OVs 1, 3, and 9. Pat of the difficulty in this case, which fractured the court, is caused by the
languege of the quiddines themsdves, which ae confusng if not contradictory here.
Defendant admitted to the police that she and a confederate saw a lady waking with her purse
and discussed robbing her. The confederate got out of the car while defendant drove to a gas
dation; defendant supplied her with a gun. The companion completed the robbery, and shot a
man who atempted to aid the victim. Defendant picked up her confederate and they tried
unsuccessfully to use the victim's credit car. Defendant was convicted of armed robbery,
conspiracy to commit armed robbery, and two counts of felony-firearm. The confederate was
sentenced fird, and received fifteen points on OV 1 and zero points on OV 3. Defendant at her
sentenced argued she should receive the same scoring as the confederate, but the court
assessed defendant  twenty-five points on OV 1 and twenty-five points on OV 3 when scoring
defendant’'s armed robbery conviction. OV 1 assesses points for the aggravated use of a
weapon, MCL 777.31, and OV 3 assesses points for physica injury to a victim. The firg
question was scoring of these variables when multiple offenders are involved.

MCL 777.31 provides in part:

(1) Offense vaiddle 1 is aggravated use of a weapon. Score offense
vaidble 1 by deermining which of the following apply and by assigning
the number of points attributable to the one that has the highest
number of points
(& A fiream was discharged a or toward a human being or a
vicim was cut or stabbed with a knife or other cutting or stabbing
weapon......25 points

+* * *
(c) A firearm was pointed a or toward a victim or the victim had
a reasonable apprehenson of an immediate battery when
threatened with a knife or other cutting or stabbing
weapon................ 15 points
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(d The wvidim was touched by any other type of
WeapoN........ccceeee. 10 points

(e) A weapon was displayed or implied.......5 points

(f) No aggravated use of aweapon occurred......... 0 points

(2) All of thefollowing gpply to scoring offense variable 1.

(@ Count each person who was placed in danger of injury or loss
of lifeasavictim.

(b) In mutiple offender cases, if 1 offender is assessed points
for the presence or use of a weapon, all offenders shall be
assessed the same number of points

(c) Score 5 points if an offender used an object to suggest the
presence of aweapon.

() Do not score 5 points if the conviction offense is a violation
of ... MCL 750.82 and

MCL 777.33 providesin part:

(1) Offense vaiddle 3 is physcd injury to a victim. Score
offense varidble 3 by determining which of the following apply
and by assigning the number of points attributable to the one
that has the highest number of points

(& A victimwaskilled........... 100 points

(b) A victimwaskilled........... 50 points

(c) Life threatening or permanent incapacitating injury occurred
to avictim........25 points

(d) Bodily injury requiring medicd treatment occurred to a
victim........ 10 points

(¢) Bodily injury not requiring medica treetment occurred to
victim........... 5 points

(f) No physical injury occurred to avictim............. 5 points

(2) All of thefallowing gpply to scoring offense variable 3:

(& In muitiple offender cases, if 1 offender is assessed points
for death or physical injury, all offenders shall be assessed the
same number of points.

For scoring the defendant’s armed robbery conviction the court assessed defendant twenty-five
points on OV 1 for the shooting of the one victim, though having scored the actud shooter at
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fifteen points. And for OV 3 defendant was assessed twenty-five points for the shooting, while
her confederate, the shooter, received zero paints.

The prosecution argued that the scoring was vdid because the statute requires the court
to assess the "highest number of points' and should not be bound by an inaccurate scoring for
a codefendant who was sentenced fird. The mgority held that the "plan language of
subsection 2 requires that defendant, when scored on the armed robbery conviction, be
assessed the same scores on OV 1 and OV 3 that [the codefendamt] was previoudy assessed
on those variables...." Complicating matters even further is that the mgority agreed that the
"sentencing court should not be bound to apply an erroneous score in the multiple offender
context,” but observed that "the prosecution does not characterize [the codefendant's] scores
on OV 1 and OV 3 of her amed robbery conviction as inaccurate or erroneous. In fact, the
prosecution acknowledged in its brief that [these scores] were not disputed by the prosecution
a sentencing....Consequently, in the absence of any clear argument that the scores assessed
to [the codefendant] under OV 1 and OV 3 were incorrect, the sentencing court should have
assessed defendant the same number of points that were assessed to [the codefendant] for OV
1 and OV 3 when her armed robbery conviction was scored...."

With regard to OV 9, that varigble assesses points based on the number of victims under
MCL 777.39. Defendant was assessed ten points by the sentencing court for two victims, the
armed robbery vidim and the man who was shot. The Court of Appeals reversed this scoring,
but the Supreme Court found it to be correct. "Pursuant to the plain language of the datute, the
sentencing court is to count 'each person who was placed in danger of inury or loss of life' as
avictim. The bystander who heeded the robbery victim's cal for help and responded, to be shot
by the codefendant, was aso “placed in danger of injury or loss of life’ by the armed robbery”
so that the scoring was correct.

A defendant is to receive ten points for OV 4 if “[serious psychologicd injury
requiring professona trestment occurred to a victim” MCL 777.34(1)(a). But in People v
Drohan, 264 Mich App 77 (2004) the court observed that points are to be scored if treatment
is "required," even if not sought: "the fact that treatment has not been sought is not
conclusive” MCL 777.34(2) (emphasis added). The court found the scoring supported where
the vidim told the presentence invedigator that her life had been "terrible since the incidents
She dates that she has a lot of nightmares, problems in her marriage, problems at work, and in
just a@out every other facet of her life She dates that this whole Stuation has been a
nightmare, and again has [alffected every area of her life. She indicates that she has not sought
trestment as of this writing date, however, she plans to do so in the future.” Also, defendant
received fifteen points for OV 10, which is s0 scored if “[p]redatory conduct was involved.”
MCL 777.40(1)(a). "Predatory conduct” is defined as “preoffense conduct directed a a victim
for the primary purpose of victimization.” MCL 777.40(3)(a). Thetria court noted that:
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Vulnerablity, dealy this wvictim, anyone who observed her
demeanor on the stand would assess or attest to her vulnerability.
She was what | would cdassify as readily susceptibility [dc] of a
vidim. To persuason, to psychologicad injury based on her past.
Accordingly, if | beieve the defendant's dory, she consstently
went to the defendant with complaints about her marriage, the fact
that she couldn't handle it. All these factors are not conclusive
but in this court’s mind and based on dl the testimony hear[d] in
this trid, conddering the 404-B conduct, this is an extremely
appropriate scoring. Predatory conduct is exactly how | would
describe the defendant in this case.

The Court of Appeds found no abuse of discretion.

VIIl. POSTCONVICTION REMEDIES

The defendant in People v Boyd, 470 Mich 363 (2004) answered a number of questions
during interrogation, but when asked*When you last saw her [the victim], how many times did
you have sex with her?’” sad “I am taking the fifth on that one” The officer immediately ended
the interrogation. Defendant moved in limine to exclude that portion of his statement in which
he asserted his Miranda right to reman dlent, and the trid judge denied the motion. But the
prosecutor did not put it into evidence, and defendant did not tedify. He claimed, without any
record support, that he stayed off the stand for fear of impeachment with his assertion of the
Fifth Amendment. The Supreme Court, applying the rule of People v Finley, 431 Mich 506
(1988), hdd that in order to preserve the issue (remember that the prosecutor did not put the
evidence in in the casein-chief) with regard to impeachment use of this evidence the
defendant mugt take the stand and actudly be impeached, for otherwise the entire issue is
gpeculdtive (indeed, in some circumstances, the use of the evidence would be proper; for
example, if the defendant tedtified that he tried to tell the police "everything” but wasn't alowed
to, his exercise of the Fifth Amendment would then be admissible).

In People v Fett (On Remand), 261 Mich App_638 (2004) the defendant was convicted
of driving while visbly impared. The prosecutor cross-examined the defense expert on the
results of a prdiminay breath test (PBT). But MCL 257.625a(2)(b) provides that evidence
of PBT results is admissble “if offered by the prosecution to rebut testimony elicited on
cross-examination of a prosecution witness tha the defendant's breath acohol content was
lower at the time of the charged offense than when a chemical test was administered . . . .” But
the court found the error harmless. The prosecutor presented results of two Data-Master
tests.. The defense disputed the accuracy of both Datamaster and the PBT test, and the court
found that "there is litle reason to beieve that the jury would have chosen to bdieve the
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defense expet's testimony that the DaaMaster was inaccurate while disbdieving his
tetimony that PBT's are completdy unreliable. Indeed, it is obvious that the jury discounted
both the DataMaster and PBT results because defendant was not convicted of operating with
an unlawful acohol leve," but rather of the lesser offense of impaired driving.

The Court of Appeds in People v Hawthorne, _ Mich App__ (No. 250144, 1-27-
2005) fdt precluded from gpplying the harmless error standard of People v Lukity, 460 Mich
484 (1999) by case law reverdng in a dmilar gStuation, but before Lukity was decided.
Defendant was charged with murder, and damed the trigger-pull was accidentd, so that, under
the circumstances, he was guilty of involuntary mandaughter but not murder. The trid judge
ingructed on involuntary mandaughter, but did not give a specific accident ingruction (not as
exculpating entirdy, but here mitigating or reducing). The jury convicted of murder. Were it
not for earlier cases (see People v Lester, 406 Mich 252, 254-255 (1979)), the pand would
have afirmed under Lukity, but felt it could not apply Lukity under these
circumstances, though inviting the Supreme Court to revisit the
question.
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CRIMINAL LAW

|. OFFENSES AGAINST CHILDREN/SEXUAL OFFENSES

A sexud encounter occurred between a 12-year old and a 13-year old at school. The
school adminigtrator and principd reported the event to the State Police and the parents, but
not to the Family Independence Agency (FIA). They were charged with a violaion of MCL
722.623, which requires certain individuds to report child abuse or neglect to the FIA if
reasonable cause to suspect abuse or neglect exists. The pand in People v Wojcik, 263 Mich
App 408 (2004) concluded that under MCL 722.622(e) the definition of “child abuse” means
that "mandated reporters are only required to report child abuse — which indudes nonaccidentd
physcd or mentd injury, sexud &ouse, sexud exploitation, or mdtreatment — “when the
suspected perpetrator is a parent, lega guardian, teacher, teacher’'s aide, or other person
respongble for the child's hedth and welfare” No duty to report exists where the suspected
perpetrator is another child.

The question in People v Tombs, 260 Mich App 201 (2003)(Iv granted) was whether
defendant could be found to have distributed child sexudly abusve materid in violaion of
MCL 750.145¢c(3) smply by returning to his employer a laptop computer that contained within
it chid sexudly abusve materid. The panel held that under the statute this conduct did not
condtitute ditribution. Leave has been granted in this case.

People v Maynor, 470 Mich 289 (2004) concerns the intent required for first-degree
child abuse, with the court reaching a somewhat peculiar concluson. The court held that "first-
degree child abuse requires the prosecution to establish, and the jury to be indructed that to
convict it must find, not only that defendant intended to commit the act, but also that defendant
intended to cause serious physicd harm or knew that serious physicd harm would be caused
by her act." But no specific intent instruction should be given: "The recommended standard
jury ingruction for firs-degree child abuse, CJi2d 17.18, correctly focuses the jury by
directing it to this method of analyss. We find it is unnecessary for the jury to be given further
indruction on 'specific intent,” such as that found in CJI2d 3.9. The need to draw the common-
law diginction between 'specific’ and 'generd’ intent is not required under the plain language
of the datute, as long as the jury is indructed that it must find that defendant either knowingly
or intentiondly caused the harm.”

Two quedions concerning assault with intent to commit CSC involving penetration
(there is no such caime as “assault with intent to commit CSC 1") were answered in People v
Nickens, 470 Mich 622 (2004). First, the CJ and current casdlaw on assault with intent to
commit CSC involving penetration are wrong. There are only 2 dements an assault, and an
intent to commit penetration. Nether an "aggravating circumdance' nor a "sexud purpose’ are
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to be indructed on. Second, CSC 1 is different than most offenses in that it has dternative
edements. Tha is, the offense is aggravated to CSC 1 in a number of different ways. The
Michigan Supreme Court hdd here that where CSC 1 is charged as having occurred through
force or coercion, assault with intent to commit CSC involving penetration is a Cornell-
included offense, so that an ingtruction is appropriate when a rationd factfinder could find the
lesser (i.e. penetration didn't occur) rather than the greater, based on the evidence.

In People v Matuszak, 263 Mich App 42 (2004) defendant was charged with one count
of CSC | (count 1) and one count of CSC Il (count Il), each count predicated on one act of
penetration, but charged on different theories (the CSC | was force or coercion, the CSC IlI
that the vicim was between 13 and 16). Before trid, defendant pleaded guilty to count I,
admitting that the victim was between 13 and 16 years old and that he had engaged in one act
of sexual penetration with her on the trunk of his car. The plea was not the result of
negotiations, and the prosecution requested that the trid court take the plea under advisement
because it intended to proceed to tria on count I, but the trial court denied the prosecution’s
request and accepted defendant’s plea on count Defendant went to tria without objection, was
convicted, and dleged on appeal that the conviction by plea for the CSC Il should have barred
the trid. The panel concluded that [T]he rule against successive prosecutions does not apply
where a defendant requests separate trids on related offenses...because defendant pleaded
guilty on count Il and stated no objection to proceeding to trid on count I, his guilty plea
should be treated as a request for separate proceedings on the two charges.” Moreover,
though at the exam the vidim tedified to only one penetration, at tria the victim tedtified to
beng sxudly penetrated multiple times by the defendant. "Thus, because the Legidature
intended to punish separately each crimind sexua penetration, had the defendant proceeded
to trid on both the CSC | and CSC 11l charges and not pleaded guilty to CSC I, the prosecution
would not have been required to submit the case to the jury on only one count with aternative
theories....The fact that the vidim tedified to only one sexud penetration at the preliminary
examindion is irrdevant, dnce the fact that the evidence adduced at the preliminary
examingion may have been insuffident to warrant a bindover on two separate CSC counts is
not a ground for vecating or reverang a subsequent conviction where the defendant received
a far trid and was not otherwise prgjudiced by the error.” Helpful was the fact that "the case
was presented to the jury for decison without a speciad verdict form from which we can
determine which of the aleged sexua penetrations led the jury to return a verdict of guilty,
(and) defendant presents no evidentiary support for the contention that his convictions for CSC
| and CSC IIl were based on the same sexual penetration. As such, no double jeopardy violation
has occurred and there was no plain error.”

I[I. CONTROLLED SUBSTANCES

The defendant in People v Thomas, 260 Mich App 450 (2004) claimed that he should
have been resentenced under the amended sentence provisons of MCL 791.234 and MCL

-26-



333.7401(2)(a)(iii), which was amended &fter his offense and his sentencing. The court held
that People v Schultz, 435 Mich 517 (1990) does not mandate this result. When amending the
satute the legidature d so amended MCL 791.234 by adding paragraph (12), which dates:

An individud convicted of violding or conspiring to violae
section 7401(2)(a)(iii) or 7403(2)(a)(iii)) of the public hedth
code . . . before the effective date of the amendatory act that
added this subsection is digible for parole after sarving the
minmum of each sentence imposed for that violation or 5 years
of each sentence imposed for that violation, whichever isless.

Because MCL 791.234 specificaly provides tha individuds previously convicted under MCL
333.7401(2)(a)(iii) may become digible for parole “after serving the minimum sentence of
each sentence imposed for that viodlation or 5 years of each sentence imposed for that
violation, whichever is less it is clear that the legidature has provided the form of rdief it
desires for those convicted before the amendment of the penalty scheme.

And in People v Doxey, 263 Mich App 115 (2004) the panel noted that on March 1,
2003, 2002 PA 665 became effective and amended the sentencing provison of MCL
333.7401. The old language of MCL 333.7401(3) dated as follows in relevant part: "[a] term
of imprisonment imposed under subsection (2)(@) or section 7403(2)(@)(), (i), (iii), or (iv)
shall be imposed to run consecutively with any term of imprisonment imposed for the
commisson of another fdony." The amended language changes the "shdl” to "may.” The pand
reviewed People v Shultz, where the Supreme Court found that ameliorative amendments to
the sentencing provisons of the act that went into effect after the offense and conviction were
to be gpplied not only to acts committed before that time, but to sentences imposed before that
time, if the case was pending on appeal. The pand found Shultz distinguishable, for 2002 PA
665 not only amelioratively amended the sentencing provison of the datute, but "also changed
the breakdown of the prohibited conduct contained in the statute, including the addition of a
new cime of delivery of over 100 grams, 2002 PA 665(2)(a)(i), a new crime of delivery of
450 to 1000 grams, 2002 PA 665(2)(a)(ii), a new crime of delivery of 50 to 450 grams 2002
PA 665(2)(a)(iii), and a new crime of delivery of less than 50 grams, 2002 PA 665(2)(a)(iv).
Fanly, unlike Shultz and Scarborough, the amended satutes do not proscribe the same
conduct as does the former drug law.” The court began with the propostion that “[a]mendments
of datutes are gengdly presumed to operate progpectively unless the Legidature clearly
manifets a contrary intent,” and found nothing to overcome this presumption--"a fair and
practica interpretation of the companion legidation, namely 2002 PA 665, 2002 PA 666, and
2002 PA 670 requires us to interpret that 2002 PA 665 be applied prospectively only, and only
to offenses committed on and after the effective date of the legislation, March 1, 2003."
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Hndly, in People v Cardenas, 260 Mich App 801 (2004) a conflict-resolution pane
convened and overruled People v Matelic, 249 Mich App 1 (2001). These cases invalve the
interpretation and agpplication of MCL 791.234(10), which expedites by 2% years parole board
dighility for an offender convicted and sentenced to life imprisonment under MCL
333.7401(2)(a)(i), when the sentencing court determines on the record that the offender “has
cooperated with law enforcement.” The conflict-resolution pand found that, contrary to the
Matelic pane’s opinion, a trid court is not required to conduct an evidentiary hearing to
determine compliance with MCL 791.234(10) upon a defendant’'s mere representation that he
is willing to cooperate with law enforcement. Rather, MCL 791.234(10) requires a defendant
to edablish cooperation with law enforcement before filing a motion for judicial
determination of cooperation. A defendant's mere representation that he is willing to
cooperate with law enforcement officdas does not entitle a defendant to an evidentiary hearing
to determine whether he could provide law enforcement with relevant and useful information.
The pand said that:

Giving the phrases “has cooperated” and “have cooperated” ther
plan meming, then, it is clear that the Legidature intended that
the prisoner’s cooperation must have occurred at some time prior
to the prisoner's application for parole release under subsection
10. Smilaly, the phrase “had no rdevant or useful information
to provide” when given its plan meaning and consgdered in
relaion to the present perfect tense clause “have cooperated[” )]
expreses the Legidaures intent that the prisoner must have
lacked information prior to the prisoner’s application for
trestment under subsection 10, in order to be found as a matter of
law to have cooperated.

Under the datute, then, the offer of “std€’ information in an
atempt to qudify for subsection 10 trestment would fal if the
evidence edablished that the prisoner possessed the information
and could have offered it to law enforcement when it was not
dae, i.e. rddevant and useful, but did not do so. Such a
determination must be made in the fird indance by the lower
court....

By the plan terms of the statute, a defendant’s cooperation may
not occur after the filing of a motion for a judicid determination
of cooperation. Cooperation may be edtablished by showing that
a defendant provided information reaing to his unlawful activity
that was rdevatt and ussful to law enforcement officials.
Cooperation may aso be edablished by demondrating that the
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defendant never possessed informétion reaing to his unlawful
activity that was rdevant and useful to law enforcement. But a
defendant has not cooperated with law enforcement and, as a
metter of lav is not entitted to early parole under MCL
791.234(10), if the defendant possesses information that was
once rdevant and useful to law enforcement, but is now stale and
irrelevant.

1.  HOME INVASION

The conditutiondity of the dtatute was chdlenged in People v Sands, 261 Mich
Appl58 (2004). The clam was that the home invason fails clearly to define that conduct that
will devate an offense from third-degree home invason to fird-degree home invason. Home
invasion in the firg-degree is defined in the Satute:

(2) A person who bresks and enters a dwdling with intent to
commit a fdony, larceny, or assault in the dwdling, a person who
enters a dwdling without permisson with intent to commit a
fdony, larceny, or assault in the dwelling, or a person who breaks
and enters a dwdling or enters a dwdling without permission and,
a any time while he or she is entering, present in, or exiting the
dwdling, commits a fdony, larceny, or assault, is guilty of home
invason in the first degree if at any time while the person is
entering, present in, or exiting the dwelling ether of the
following circumstances exists.

(& The person is armed with a dangerous weapon.

(b) Another person is lawfully present in the dwelling.

For home invasion in the third-degree:

(4) A person is guilty of home invason in the third degree if the
person does either of the following:

(& Breaks and enters a dwedling with intent to commit a
misdemeanor in the dwelling, enters a dwelling without
permisson with intent to commit a misdemeanor in the dwdling,
or breaks and enters a dwdling without permisson and a any
time while he or she is entering, present, or exiting the dwdling,
commits a misdemeanor. [MCL 750.110g]
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The dam was that if the underlying act is a misdemeanor assault, then it is unclear whether the
offense is fird or third-degree home invason. The court held that it is not unclear; by the plain
text of the statute any assault is an underlying aime that elevates a home invason to first-
degree home invason under MCL 750.110a(2), including a misdemeanor assault, where the
person is either armed with a dangerous weapon or someone is a home.

IV.HOMICIDE

Inaufficiency of the evidence was the dam in People v Bulls, 262 Mich App 618
(2004). Defendant clamed that he aided only in the underlying felony but not the murder. The
pand disagreed. "A jury may infer that the defendant aided and abetted the killing by
paticipating in the underlying offense. ... Here, the evidence demonstrated that defendant and
D-Mack forcefully entered the victim's home while D-Mack held the gun to the victim's head
and that defendant and D-Mack waked the victim around the house a gunpoint while searching
his home for vduables. The jury could infer that by peforming these actions, defendant
asssted D-Mack in perpetrating the murder. The prosecution, therefore, presented sufficent
evidence to satisfy the firt Riley dement. Likewise, we conclude that the prosecution
presented sufficient evidence to establish malice..A defendant's maice, sometimes described
as acting in wanton and wilful disregard of the possbility that deeth or great bodily harm would
result, ... can be inferred from evidence that the defendant intentiondly set in motion a force
likdy to cause death or great bodily harm..... Here, defendant indigated the crimind
transaction by going to D-Mack's house, inviting him to paticipate in the robbery, and
encouraging D-Mack to use a dangerous weapon during the robbery, as discussed below. The
jury could conclude that this series of events, set in force by defendant, was likely to cause
death or great bodily harm." Further, maice may be inferred from use of a deadly wegpon, and
though defendant did not hande the firearm, he knew it was being employed, and this is
sufficient.

The odd decison of the Court of Appeds was reversed in People v Holtschlag, 471
Mich 1 (2004). The Court of Appeds here hdd that mandaughter is committed either by the
doing of a lawful act in a grosdy negligent manner, or the doing of some unlawful act not
anounting to a fdony, causng death, but cannot be proven by proof of an unlawful act
amounting to a fdony, done in a grosdy negligent manner.  Thankfully, the Supreme Court
reversed this oxymoronic holding that mandaughter cannot be proven on the ground that there
is"too much" evidence.

In this case severa young women's drinks were spiked with GHB, causing the death of
one of them. Because the poisoning of the drink was unlawful, and aso a felony, the pand held
that act could not be mandaughter. The Supreme Court, in a thorough higtorical analyss,
reversed, holding that mandaughter is the "catch-al" of homicide, and is "the unlawful and
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fdonious killing of another without mdice, ether express or implied” Thus, "the rdevant
guestion in determining whether a homicide is murder or involuntary mandaughter is whether
it occurred with mdice, and not whether it occurred during the commisson of an unlawful
act—fdony or not." As to involuntary mandaughter, "it is posshble to determine, on the bass
of the specific facts at issue, that the act committed by the defendant that resulted in death was,
for ingtance, not only unlawful, but aso committed with a mens rea of gross negligence.”

V. NONSUPPORT

Severa important felony-nonsupport cases were decided this year. In People v
Monaco, 262 Mich App 596 (2004) the court hdd that the failure to pay is a continuing event,
and thus though the responshility to pay accrued outsde of the limitaions period, the crime
of faling to pay continues each day the amount owed is not paid. As amended 750.165 no
longer contains language that the defendant must be shown to have left the sate and that he "he
refused or neglected to pay child support.” The defendant in People v Westman, 262 Mich App
184 (2004) cdamed that dnce arearage accrued before the amendment of the dtatute,
goplication of the amendment to him violated ex post facto principles. But the court observed
that the failure to pay is a continuing event—the defendant failed to pay both before and dter
the amendment, and thus the amended statute gpplied to hisfalure to pay after that time.

The prosecution in People v Adams, 262 Mich App 89 (2004) wished to exclude
evidence of inability to pay on the pat of the defendant in this felony-nonsupport case. The
trid judge refused, but the Court of Appedls reversed. The court held that the amended Statute,
MCL 750.165, has no mens rea dement, but pendizes a falure to pay as ordered (the court
noted post-conviction procedures afforded under subpart 3 of the Statute as amended—‘once
the defendant is convicted, subsection (3) of 8 165 authorizes the court to suspend the
sentence if the defendant files a bond conditioned on compliance. If the defendant fails to
comply with the bond, it then gives the defendant additional opportunities to show cause why
he has gill not complied with the support order or other condition on the bond. Given these
post-conviction chances for redemption before punismet is imposed, the Legidaure
prudently decided that no additiond culpable menta intet need to be shown before a
conviction could be entered").

VI.  OUIL

That crcumdantiad evidence may prove the “operating” dement for OUIL was
demonstrated in People v Stephen, 262 Mich App 213 (2004). Defendant was found adeep
in his truck at the county fairgrounds. The truck was wedged on a parking log, with the tires
barely touching the ground. Defendant was in the passenger seat covered by a deeping bag, his
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head leaning over onto the passenger seat. The truck’s engine was not running, the automatic
transmisson was in park, and the keys to the truck were inside defendant’s pocket. The police
officer awakened defendant, and observed that he smdled drongly of intoxicants, and was
confused and unaware of his surroundings. Defendant explained that he had been at a bar earlier
that evening, had too much to drink, and drove to the fairgrounds to deep because he was too
intoxicated to drive home. The Court of Appeds reversed dismissal of the OUIL charge.
Under a change in the statutory scheme, a peace officer may arrest a person without a warrant
if the officer has reasonable cause to beieve a misdemeanor punisheble by more than ninety-
two days imprisonment occurred, and reasonable cause to believe the person committed it.
MCL 764.15(1)(d) (effective August 21, 2000). An arest for OUIL is a misdemeanor that can
result in imprisonment for ninety-three days, one day more than the ninety-two day
requirement imposed by the Legidaure in MCL 764.15(1)(d). Further, an officer does not
have to observe a defendant operating a vehide for the defendant to be arrested and prosecuted
for OUIL under this exception. In the instant case, the police officer had reasonable cause to
arest defendant. Defendant then admitted to the police officer that he drove on public
roadways to the fargrounds where he was arrested, to deep off the effects of having too much
to drink.
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VIl. PERJURY
MCL 750.423 isadefinitiona provison for perjury:

Any person authorized by any datute of this state to take an oath,
or any person of whom an oath shall be required by law, who shdl
wilfuly swear fdsdy, in regard to any matter or thing,
respecting which such oath is authorized or required, shal be
guilty of perjury, a fdony, punishable by imprisonment in the
state prison not more than 15 years. [Emphasis added.]

Because of this language, the Michigan Supreme Court in People v Lively, 470 Mich 248
(2004) hdd that maeridity is not an dement of a perjury charge, as the statute defines perjury
as "a willfuly fase statement regarding any matter or thing, if an oath is authorized or
required. Noticeably absent from this definition is any reference to materidity.” The court
noted that there are fase-statement statutes that do require materiaity, so that the term appears
when the legidaure wishes the prosecution to be required to prove it. See MCL 28.422a,
32,1131, 168.729, 257.254, 324.5531(2), 380.1003, 500.2014, 500.4509, 600.8813,
764.1e(2), and 765.25.5.

VIIl. RESISTING AND OBSTRUCTING/FLEEING AND ELUDING

Under MCL 750.479, the right to resst an unlanful arrest is, in essence, a defense to
the charge of redsing arrest, because the legdity of the arrest is an eement of the charged
offense. But on May 9, 2002, MCL 750.81d was enacted:

(1) Except as provided in subsections (2), (3), and (4), an individud who
assaults, batters, wounds, resists, obstructs, opposes, or endangers a person who
the individud knows or has reason to know is peforming his or her duties is
guilty of a fdony punishable by imprisonment for not more than 2 years or a
fine of not more than $2,000.00, or both.

In People v Ventura, 262 Mich App 370 (2004) the Court of Appeds held that under this
datute "A person may not use force to resst an arrest made by one he knows or has reason to
know is performing his duties regardless of whether the arrest is illegd when charged pursuant
to MCL 750.81d."

MCL 750.81d provides that one cannot resst or obstruct someone "who the individua
knows or has reason to know is performing his or her duties...." The panel in People v Nichals,
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262 Mich App 408 ( held that this portion of the statute ("knows or has reason to know") is not
unconditutiondly vague.

In People v Thomas, 260 Mich App 450 (2004) the defendant was stopped for a traffic
violation, and attempted to start his vehicle and leave. The officer reached into the truck with
his rignt arm to prevent defendant’'s escape and became entangled in the steering whed as
defendant drove the truck away. As the truck appeared to be headed for a tree, the officer
extricated himsdf, and did across the pavement, driking his head against a curb. In addition
to various scrapes, bruises, and abrasons, the officer’s left knee was sprained and a spind
vertebra bone in his neck was broken. The sprain to the left leg was described by the officer's
treeting physcian as “severe” The officer was unable to wak without crutches for severa
weeks and missed gpproximately two and a hdf months of work. The bone that was broken in
the officer’'s neck did not involve any nerve components and thus the extreme injuries tha
could have occurred (pardyss or death) did not result. But the treating phydcian tedtified that
there was a fifty-fifty possbility that future problems could develop as a result of the broken
vertebral bone.

MCL 750.81d(3) provides that "An individud who assaults, batters, wounds, ressts,
obstructs, opposes, or endangers a person who the individud knows or has reason to know is
performing his or her duties causing a serious impairment of a body function of that person
is guilty of afeony punishable by imprisonment for not more than 15 years or afine
of not more than $10,000, or both." The Court of Appedls, congruing the meaning of "serious
imparment of a body function,” rejected use of the no-fault act, noting that the statute provides
its own definition of a “serious impairment of a body function” by reference to MCL 257.58c,
which provides:

“Serious imparment of a body function” includes, but is not
limited to, 1 or more of the following:

(& Lossof alimb or loss of use of alimb.

(b) Loss of a foot, hand, finger, or thumb or loss of use of a foot,
hand, finger or

thumb.

(c) Lossof an eyeor ear or loss of use of an eye or ear.

(d) Loss or subgtantid impairment of a bodily function.

(€) Serious vighle disfigurement.

(f) A comatose date that lasts for more than 3 days.

(9) Measurable brain or menta imparment.

(h) A skull fracture or other serious bone fracture.

(1) Subdura hemorrhage or subdural hematoma.

(j) Loss of an organ.
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Finding that an injury need not be long lasting to be considered a serious impairment, the court
concluded that the loss of the use of the officer's left leg for several weeks, and to a more
limited extent for severa months, was suffident under the statute, which does not specify a
time period.  While "[T]his imparment was certainly less extreme than what would have been
the case had the officer been rendered comatose... it was far more long lasting than the three
days that would have been auffident had a comatose sate resulted. We conclude that this
lesser imparment, itsdf within the datutory lig, suffered for a much greater time than
required for a more serious injury within the lig, is properly consdered as fdling within the
'serious impairment’ category.”  Regarding the broken neck bone, the court observed that the
datute ligs “a skull fracture or other serious bone fracture” as well as hemorrhages or
hematomas that are “subdurd.” A subdura injury is one that is “located or occurring beneath
the dura mater” which is, in tun, defined as the membrane “that covers the brain and the spina
cord.” "Thus the datutory liding consders any hemorrhage or hemaoma that involves the
spinal cord to be a 'serious impairment.’” We conclude that this same specid datus should be
afforded bone fractures if they involve the spind cord; any vertebrd bone fracture is properly
considered a'serious impairment of a body function’ under the satute.”

The fleang and duding statute was considered in People v Green, 260 Mich App 710
(2004). Here an officer on foot approached defendant’s vehicle and told defendant to stop.
Defendant tried to place his vehide in gear to leave the scene, but the car kept salling.
Redizing that defendant was trying to leave, the officer “ran right up dong his car, as he was
backing away, and told him repeatedly, ‘Stop, Police’” Defendant placed the vehicle in gear
and drove right in front of the officer's patrol car. The officer pursued defendant on foot, then
entered his patrol car and stopped defendant approximately six or seven blocks away. The
court hdd that the in response to a visud or audible sgna which may occur by hand, voice,
emergency light or sren, one must sop ther vehide. The signd need not be given from
within a police vehide. Where it is from within a vehicle, that vehicle must be marked as
described in the Statute, but one must obey the order from a uniformed officer who is outsde
of the vehicle aswll.

IX.  ROBBERY AND CARJACKING

A fractured Michigan Supreme Court in People v Randolph, 466 Mich 532 (2002)
rgected a "transactiond" agpproach to the crime of robbery, holding that force must be
employed at the time of the taking, and not to prevent the vicim from retaking the property,
or in ad of escape. That decison has been “legidaivdy overruled” by amendment of the
statute thisyear. MCL 750.530 as amended provides:

(1) A person who, in the course of committing a larceny of any
money or other property that may be the subject of larceny, uses
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force or violence aganst any person who is present, or who
assaults or puts the person in fear, is guilty of a felony punishable
by imprisonment for not more than 15 years.

(2) As usad in this section, “in the course of committing a
larceny” includes acts that occur in an atempt to commit the
larceny, or during commisson of the larceny, or in flight or
attempted flight after the commisson of the larceny, or in an
attempt to retain possession of the property.

X. WEAPONS

In a felon-in-possession case, the Court of Appeds in People v Perkins, 262 Mich App
267 (2004)(Iv grtd) held that "The prosecutor must prove that the defendant’s right to possess
a firearm has not been restored only if the defendant produces some evidence that his right has
been restored. MCL 776.203; see dso People v Pegenau, 447 Mich 278, 290-292; 523
NW2d 325 (1994), and People v Henderson, 391 Mich 612, 616; 218 NW2d 2 (1974) (the
prosecution is not required to prove that the defendant has no license to carry a conceded
weapon until the accused puts on some evidence to the contrary). Here, defendant produced
no evidence that his right to possess a fiream had been restored; therefore, the prosecution
was not required to prove the contrary beyond a reasonable doubt.” (also, the court held that
larceny from the person is a specified felony).

Another felon-in-possession issue was consdered in People v Sessions, 262 Mich
App 80 (2004). The issue here was whether, for purposes of the felon in possession dtatute,
a defendant can “successfully complete dl conditions of probation” imposed for a conviction
despite pleading quilty to probation violation." The pane held not-the statute does not refer
amply to the termination or completion of probation, but the successful completion of Al
conditions of probation, and where one has violated a condition, one, even if probation is later
closed, has not successfully completed dl conditions.

The Michigan Supreme Court in People v Harris and Moore, 470 Mich 56 (2004)
overruled People v Johnson, 411 Mich 50 (1981), which hdd that in order to aid and abet a
fdony-firearm one has to ad and abet in the obtaining or retention of the weapon. The court
hedd smply that "ordinary” ading and abetting principles goply. While it is not enough smply
to ad and abet in the predicate fdony, one can ad and abet a felony-firearm if he or she
"performed acts or gave encouragement that asssted in the commission of the felony-firearm
violaion, and that the defendant intended the commisson of the fdony-fireerm violation or
had knowledge that the principa intended its commisson at the time that the defendant gave
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ad and encouragement.” Encouraging the principd to shoot someone is sufficient to show
ading and abetting felony-firearm.

In People v Bulls, 262 Mich App 618 (2004), gpplying this new decison, the panel
found auffident ading and abetting for fdony-fiream. "Defendant ..went to D-Mack's house,
proposed that they rob the victim, and asked D-Mack whether he had any heat. This evidence
establishes counsding of another person in the carrying or possesson of a fiream during the
commisson or the attempted commisson of the robbery sufficdent to find defendant guilty
as an aider and abetter."

The Supreme Court rendered a per curium (in lieu of granting leave) decision in People
v Laney, 470 Mich 267 (2004). An undercover deputy and a minor went to defendant's gun
store.  The minor perused some wegpons. The defendant said he could not sdl to a minor.
After a gun was sdlected, the minor tried to give the money to the defendant, who said, "no, the
money has to come from him," pointing to the undercover deputy. The minor gave the money
to the deputy who gave it to the defendant. Defendant filled out a required form saying that he
had s0ld the gun to an digble licensee (the deputy). The Court of Appeals, on the People's
apped, hdd that a question of fact was presented on these facts as to whether the gun was sold
to the minor or the qudified individua. The Supreme Court reversed, finding that because the
deputy was an digible purchaser, and he handed the money to the defendant, the statute was not
violated (this would clearly gpply also to sdes of acohol or tobacco products through an adult
to a minor who, in the presence of the clerk, supplies the money for the purchase). The court
regjected the "straw-man" doctrine, which amply podts that on these facts there is a question
of fact regarding to whom the sale was made.

XI1.OTHER

In People v Jackson, 262 Mich App 669 (2004) the Michigan Supreme Court directed
the Court of Appedls to consder whether "the obstruction by disguise statute, MCL 750.217[ ]
aoplies only to physcad disguise and whether providing a fase or fictitious name to a police
officer is conduct that comes within the purview of the datute” The pand concluded that
gving a police officer a fdse name when stopped for a traffic violation is not "obstruction by
disguise” the plan meaning and ordinary usage of “digguise’ including the dement of physcd
concealment. This does not mean defendant's conduct was not unlawful: MCL 257.324(1)(h)
provides that it is unlawvful to "[flurnish to a peace officer fdse forged, fictitious, or
mideading verbad or written information identifying the person as another person, if the person
is detained for a violation of this act or of a local ordinance subgtantidly corresponding to a
provison of thisact. [MCL 257.324(1)(h).]."
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XII. EVIDENCE
A. Hear say

In a semind hearsay/confrontation clause decison, the United States Supreme Court
hdd in Crawford v Washington, 541 US ___, 124 S Ct 1354, 158 L Ed.2d 177 (2004) that
“tedimonid” datements of an unavaldble declarant are not admissble unless they have been
subjected to cross-examination. Though declining to provide a definition of “testimonid,” the
Court gave examples indicating that these are formd and solemn daements given in
anticipation of  litigation. A dedaation agang pend interest—equiring an unavailable
declarant-made to the police as pat of forma interrogation, is "testimonid” in its naure (the
circumgtances of its making), and no inquiry into reliability is permitted by the Confrontation
Clause. These datements are not admissble against the accused. NOTE: this does not
preclude declarations against pena interest made to other than the police, or Satements made
to the police that do not fdl into this category of "tetimonid" dSatements-eg. excited
utterances, dying declarations, and other established hearsay exceptions. This is where the
future battles will be and are being fought.

For example, in People v Deshazo, 469 Mich 1036 (2004) the Michigan Supreme
Court, in lieu of granting leave to appeal, reversed an order granting a motion to suppress a
declaration againg pend interest by a codefendant not made to a law-enforcement officer. The
court sad: “The expected testimony, that a non-tedtifying co-defendant told the witness that
defendants hired him to kill the vicim, is admissble as a statement against penad interest under
MRE 804(b)(3). The co-defendant's statement bears adequate indicia of rdiability, in that it
was voluntarily given to a friend or confederate, and was uttered spontaneoudy without
prompting or inquiry. The datement was not made to lav enforcement officers. Although the
crcuit court found that the Statement was not rdiable because the co-defendant minimized his
role in falling to pay the witness for helping dispose of evidence and because co-defendant had
a maotive to lie about this in order to avoid paying the witness, these considerations are
irrdevant to the question whether the co-defendant was probably spesking the truth when he
dlegedly confessed to the witness that he participated in a murder. People v. Poole, ...; People
v. Washington, .... Moreover, the hearsay in question is not "tetimonid” and so is not barred
by Crawford v. Washington, --- U.S. ----, 124 S.Ct. 1354, 158 L.Ed.2d 177 (2004).”

Crawford was found ingpplicable in People v Geno, 261 Mich App 624 (2004). A two-
year old child who appeared to have possbly been molested was interviewed by the Children’s
Aseessment Center. At the interview, the vidim asked the interviewer to accompany her to the
bathroom, and the interviewer noticed blood in the child's pull-up and asked the child if she
“had an owie?” The child answered, “yes, Dde [defendant] hurts me here” pointing to her
vagind area.  Defendant clamed that his confrontation clause rights were violated by
admisson of this statement under MRE 803(24), the "catch-all" exception, citing Crawford.
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But the Court of Appeds held that the child's statement was not "testimonid" as described in
Crawford-the datement was not made to a government employee, and the child's answer to
the question of whether she had an “owi€’ was not a statement in the nature of “ex parte in
court tesimony or its functiond equivdent” Where "nontesimonid” datements are at issue,
“it is whaly consgent with the Framers dedgn to afford the States flexibility in ther
development of hearsay law — as does Roberts, and as would an approach that exempted such
datements from Confrontation Clause scrutiny dtogether.”  With regard to the foundationa
requirements of the hearsay exception itsdf, the court held them met.

Application of Crawford was rejected in People v McPherson, 263 Mich App 124
(2004) for a different reason. Defendant implicated his co-perpetrator as the shooter. The
prosecutor on cross asked:

Q. And you had known tha before you gave your datement to
Investigator Fisher on November twenty-forth [sic] a 3:30 in the
afternoon that day, you aready knew that Mr. King had ratted you
out, isn't that true?

A. He ended up telling methat hesaid that | didit . . . .

Defendant's dam of a violation of his right to confrontation under Crawford v Washington
was regjected, as the use of the co-perpetrator's confesson was not testimonid. The Statement
was not introduced for its substance, but instead was introduced to show that defendant was
aware of King's statemert in light of defendant's testimony that King was the shooter and as
part of the prosecutor’s theory that defendant changed his story severa times and could not be
believed. Because the statement was not offered for the truth of what it contained, Crawford
was not implicated at dl.

But in People v Bdl, 264 Mich App 48 (2004) reversa was compelled by Crawford
where the nontestifying codefendant's confession employed as substantive evidence.

In People v Shepherd, 263 Mich App 665 (2004) in a fleeng and duding case
defendant testified in a manner indicating that her boyfriend could not have been driving. The
boyfriend was convicted, and aso pled guilty to subornation of perjury. The plea transcript was
admitted in defendant's perjury trid, and is admissble under no hearsay exception theory. The
magority found this error not harmless beyond a reasonable doubt; the dissenting judge would
have found it harmless given the other evidence of perjury, finding it clear tha without the
error araiond jury would still have convicted.
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On the other hand, statements made by the boyfriend to friends vigting a jal and
overheard by jal guards, where he admitted being the driver, were properly admissble as
declarations againgt pend interest, and not testimonia under Crawford.

Witnesses in People v Moorer, 262 Mich App 64 (2004) were dlowed to testify that
the murder vicim, Armour, told them the defendant had threatened him. The court held that
datements that Armour had a confrontation with defendant; that defendant wanted to kill
Armour; that defendant had threatened to kill Armour; that defendant said he had a bullet for
Armour; and that defendant was looking for Armour with a gun did not fal within MRE 803(3).
The error, however, was held harmless given other evidence.

B. Relevance

In People v Houston, 261 Mich App 463 (2004) the court held that evidence that the
defendant possessed a weapon dmilar to that used in a crime before (or after) the crime is
rdlevant, and is not MRE 404(b) evidence requiring notice: "Defendant’'s argument regarding
MRE 404(b) dso fals. Andyss under MRE 404(b) is ingpposte because the evidence that
defendant possessed a .380-cdiber pistol three days before the crime did not operate through
an intermediate inference.”

C. Uncharged Misconduct/Similar Acts

The panel in People v Drohan, 264 Mich App 77 (2004) quoted from People v Sabin
that:

[E]vidence that the defendant has committed uncharged crimina acts that are
gmila to the charged offense may be rdevatt if these acts demonstrate
cdrcumdantidly that the defendant committed the charged offense pursuant to
the same design or plan he or she used in committing the uncharged acts. Unlike
evidence of uncharged acts used to prove idertity, the plan need not be unusua
or diginctive; it need only exis to support the inference that the defendant
employed that plan in committing the charged offense.

Under the facts of this case, the court upheld prior sexua assaults on this theory of
admissbility.
XIIl. GUILTY PLEAS

The lowa Supreme Court had held that when waiving counsel a a plea the defendant
mugst be advised specificdly that waving counsd’s assgtance in deciding whether to plead
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guilty (1) entails the risk that a viable defense will be overlooked and (2) deprives him of the
opportunity to obtain an independent opinion on whether, under the facts and applicable law,
it is wise to plead quilty. The United States Supreme Court held these warnings are not
required. The conditutiona requirement is satisfied when the trid court informs the accused
of the nature of the charges againgt him, of his right to be counsded regarding his plea, and of
the range of dlowable punishments attendant upon the entry of a guilty plea lowa v Tovar,
_US  ,124 SCt 1379, 158 L Ed 2d 209 (2004).

The defendant in People v Patmore, 264 Mich App 139 (2004) pled nolo, then moved
to withdraw the plea before sentencing, after the dleged vidim of the assault essentidly
recanted her preiminary examination testimony, which congtituted a subgtantid portion of the
factud bads for defendant’'s plea. The court observed that the applicable standard is MCR
6.310(B):

On the defendant’s motion or with the defendant's consent, the
court in the interest of justice may permit an accepted plea to be
withdrawn before sentence is imposed unless withdrawa of the
plea would subgantidly prgudice the prosecutor because of
reliance on the plea If the defendant's motion is based on an
error in the plea proceeding, the court must permit the defendant
to withdraw the pleaif it would be required by MCR 6.311(B).

The trid court granted the motion to withdraw. The Court of Appeals reversed. The trid court
did not apply the correct legd standard in ruling on defendant’s motion, as rather than placing
the burden on the defendant of edablishing a far and just reason the court indicated that
withdrawa of the plea was appropriate if there was “aly quesion” about the verecity of the
plea. The court concluded that for recanted testimony, which provided a substantid part of the
factud bass undelying a defendant’'s no-contest plea, to conditute a far and just reason for
dlowing the defendant to withdraw his plea, "a a minmum, the defendant must prove by a
preponderance of credible evidence that the origind testimony was indeed untruthful. If the
defendant meets this burden, the tria court must then determine whether other evidence is
auffident to support the factua bass of the defendant’s plea. If the defendant fals to meet this
burden or if other evidence is aufficet to support the plea, then the defendant has not
presented a far and just reason to warrant withdrawa of his no-contest plea. Even if the
defendant presents such a far and just reason, prgudice to the prosecution must ill be
considered by the trid court.” The court found that the defendant had faled to meet this
standard here, adopting the notion from motions for new trid that recantations are viewed with

suspicion.

XIV. INSTRUCTIONS
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The defendant in People v Apgar, _ Mich App__ (No. 247554, 11-9-2004) was
origindly charged with one count of first-degree CSC (CSC 1), MCL750.520b(1)(e) (person
armed with a weapon or an object that the vicim believes is a weapon), and one count of CSC
I, MCL 750.520b(1)(d) (person is aided or abetted by one or more other persons and uses
force or coercion to accomplish the sexua penetration). After the jury was sdected, the
prosecutor oraly moved to amend the felony information to include a charge of CSC |1, MCL
750.520d(1)(a) (person at least thirteen years of age and under sixteen years of age). The trid
judge denied the request, but gave the indruction on theory of it being an included offense.
The Court of Appeds found this theory incorrect, finding, under Cornell, that CSC 3 is not
included within CSC 1, a least on the theories charged here, but the mgority found no harm:
"We conclude that defendant’'s due process rights are not implicated by the CSC Il jury
indruction because dl dements were proven, and such evidence was admitted without
objection. In this respect, we diginguish Cornell because of the unique facts presented. CSC
11, MCL 750.520d(1)(a), is a drict liability offense, and defendant has not been denied the
opportunity to defend againgt the accusations. One judge concurred, asking the Supreme Court
to revist Cornel, while another dissented. Note: but Corndl is a rde of datutory
congruction for determining when an offense is, in the teems of the datute, "inferior” to
another offense, when the legislature has not explicitly so said. Where one offense is
explidtly a degree of an offense inferior to another (the crime is CSC, and CSC 3 is an
inferior degree of that offense to CSC 1) Cornel arguably should have no applicability, and
the statute itself puts the defendant on appropriate notice).

XV. JURY

Severa issues regarding jury-selection procedures were considered during the year.
In People v Fletcher, 260 Mich App 531 (2004) defendant argued that the jury-selection
procedure was not random because a computer-generated list of potential jurors had pre-
selected numericd desgnations from which the court seated the prospective jurors assigned
to replace jurors dismissed in the sdection process, arguing that this violated People v Green
(On Remand), 241 Mich App 40 (2000), where the court had disspproved of a smilar
procedure. But in that case the court aso said that under MCR 2.511(A), a deviation from the
standard jury selection practice may condiitute a “far and impartid” means of selecting a jury.
The problem in Green was predictability of the next juror to be cdled to the box because the
parties had access to the list. Here, the attorneys did not have access to this information, so
the process could not be manipulated. Thus, "the mere fact the random selection took place
before the parties were assembled in the courtroom did not impinge on defendant’s right to a
far trid and far jury sdection. The sdection process here did not conditute a 'struck jury
method' or impede defendant’s right to peremptory chalenges. Instead, it provided defendant
afar and impartia means of picking ajury, asdirected by MCR 2.511(A)(4)."
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The trid judge in People v Bdl (On reconsideration), 259 Mich App 583 (2003)(leave
granted) precluded defense counsel from exercisng two peremptory chalenges on the ground
they were raddly motivated, but did not give counsd an opportunity to provide a neutral
reason tha the judge could then assess as to whether it was genuine or pretextual, collapsing
the three-step Batson inquiry into one step. The pand found this to be eror, requiring no
showing of prgudice for reversa; two members of the pand urged the Supreme Court to grant
leave, ther view being where the jury chosen is impatia no prgudicial eror occurs, but
feding bound by prior precedent. The Supreme Court obliged, and the case is waiting decison.

The prosecutor in People v Eccles, 260 Mich App 379 (2004) successfully chalenged
the seating of four members of the jury array under MCR 2.511(D)(11), which provides that
it is grounds for a chdlenge for cause that a person “is or has been a party adverse to the
chdlenging party or atorney in a avil action, or has complained of or has been accused by that
party in a criminal prosecution,” because each had been prosecuted for a misdemeanor by the
very office trying the case. The Court of Appeals agreed that the chdlenges were appropriate
under therule.

People v Fletcher, 260 Mich App 531 (2004) also concerned a jury “experiment.”
According to a TV broadcast, the "hold-out juror" in this case became convinced of the
defendant's quilt after the jury used the gun that killed the victim to engage in severd
"reenactments’ of the events about which tesimony was offered. Defendant clamed this was
juror misconduct. The Court of Appeals held that this is not "extringc evidence' that can be
used to impeach the verdict: "The reenactment was closdly intertwined with the deliberative
process and was not premised on awthing other than the jurors collective account of the
evidence presented in open court. The jurors were free to consder and discuss any matter they
believed important to the resolution of this case, induding a discusson on where the gun
should have landed if Leann shot hersdf. That one juror apparently smulated a fdl off of a
table in the jury room and dropped the gun during this smulaion is smply an outgrowth of
such mentd hypothesizing...Where, as here, the jury bases its ddiberation on their collective
recal of the tetimony presented at trid, the jury’s verdict will not be set aside for dleged
misconduct Imply because the jury’s interpretation of the evidence resuted in questionable
or arguably faulty assumptions.”

XVI. TRIAL

The question was venue in People v Webbs, 263 Mich App 531 (2004). Defendant was
charged in Grand Traverse County with larceny of $1,000 or more by false pretenses. It was
dleged that the defendant, identifying himself as James Hardy, applied for and received a loan
in the amount of $5200 from Beneficid Consumer Finance (Household Bank) in Wayne
County. James Hardy is a resdent of Grand Traverse County. The complaint identified Grand
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Traverse County as the location where the offense occurred. There was no evidence that any
act done in perpetration of the offense occurred in Grand Traverse County; the prosecutor
conceded that he did not “have proof of the Defendant commiting some act that has some
direct nexus to Grand Traverse County.” Reying on MCL 7628, which provides that
"Whenever a felony consists or is the culmination of two or more acts done in the perpetration
thereof, the fdony may be prosecuted in any county in which any one of the acts was
committed," the prosecutor argued that venue was proper in Grand Traverse County because
there were “effects’ there on the vicim of the acts committed in perpetration of the felony.
The pand rgected this argument, noting that "The Legidaure did not draft MCL 7628 to
provide for venue in the county where the 'effects of the acts done in perpetration of a fdony
were committed,” but only where an "act" in the perpetration of the crime occurs. The court
diginguished two cases, People v Fisher, 220 Mich App 133 (1996) and People v Flaherty,
165 Mich App 113 (1987), but dso took the postion that the reasoning in these cases does
"not comport with the plain language of MCL

762.8."





