
 

Michigan Environmental Law Journal 
ENVIRONMENTAL LAW SECTION State Bar of Michigan 

  

Vol. 26, No. 1, 2008  Winter/Spring 2008 Issue 78   
Susan Hlywa Topp, Chairperson   
Topp Law PLC 
213 East Main P.O. Box 1977  
Gaylord, Michigan  49734  
(989) 731-4014  

Robert L. Schroder, Editor  
Robert L. Schroder, PLLC  
8921 Margo Drive  
Brighton, Michigan  48114  
(810) 229-0326  

Peter D. Holmes, Assistant Editor   
BorgWarner Inc. 
3850 Hamlin Road  
Auburn Hills, Michigan  48326  
(248) 754-0889  

Table of Contents 
 
Articles: The State of Medical Monitoring Damages in Michigan after Henry v. Dow 

Chemical Co.  ……………….…………………………………………………………… 3  
   Alternate Dispute Regulation in Environmental Law – MDEQ v. Vreba-Hoff LLC .. 8

The Regulation of Ballast Water Discharges in the Great Lakes – Winner 
Environmental Law Essay Contest ........................................................................ 15

Committee Reports:  
Environmental Law Section Council Meeting Minutes, September 14, 2006 …...…. 28
Environmental Law Section Council Meeting Minutes, February 3, 2007 …............. 30
Environmental Law Section Council Meeting Minutes, June 16, 2007 ……….......... 33
Environmental Law Section Council Meeting Minutes, September 27, 2007 …....... 37

 
 
 
 
 
 
 
 
Cite this publication as 26 Mich Env L J No 1, p  (2008) 

 



 

Cite this publication as 26 Mich Env L J No 1, p  (2008) 
 

The text of the journal is also at the Environmental Law Section's page at www.michbar.org. The views expressed in the Michigan 
Environmental Law Journal are those of the authors and do not necessarily reflect the position of the State Bar of Michigan, the 
Environmental Law Section, or any governmental body. The publication in the Journal of articles, committee reports and letters do 
not constitute an endorsement of opinions or legal conclusions which may be expressed. The Journal is published with the 
understanding that the Environmental Law Section is not engaged in rendering legal or professional services. Readers are invited to 
submit articles, comments or opinions to the editors. Publication and editing are at the discretion of the editors. Because of time 
constraints, galleys or proofs are not forwarded to the authors.  
The Journal is published three times per year, to inform members of Section activities and other matters of interest to  
environmental lawyers. Subscription is without charge to members and law student members of the Environmental Law Section. 
Subscription price is $40.00 (U.S.) per year for non-members. Single issues, as available, may be purchased for $14.00 per issue. 
To subscribe or purchase single issues please remit funds directly to: State Bar of Michigan, Michigan Environmental Law Journal, 
Michael Franck Building, 306 Townsend Street, Lansing, Michigan 48933-2083. Copyright 2008 by the Environmental Law Section of 
the State Bar of Michigan. All rights reserved.  



Vol. 26, No. 1, 2008                                        Michigan Environmental Law Journal                                                  Page 3                                          

The State of Medical Monitoring Damages in Michigan after Henry v. 

Dow Chemical Co. 

By Ernest P. Chiodo, Donnelly W. Hadden, and Steven H. Huff* 

In Henry v. Dow Chemical Co., 473 Mich. 63 (2005), the Michigan 
Supreme Court placed a limitation upon who can claim medical monitoring 
as damages but did not absolutely eliminate medical monitoring as 
damages.  Prior to Henry v. Dow Chemical, the law in Michigan concerning 
medical monitoring had been described in Meyerhoff v Turner Construction 
Co (On Remand), 210 Mich App 491, 534 NW2d 204 (1995).  In 
Meyerhoff, the Court of Appeals ruled that "medical monitoring expenses 
are a compensable form of damages where the proofs demonstrate that 
such surveillance to monitor the effect of exposure to toxic substances, 
such as asbestos, is reasonable and necessary."  210 Mich App 491, 495; 
534 NW2d 204 (1995).  The court then enumerated factors to be 
considered in determining whether they are reasonable and necessary.  
These factors were: (1) the significance and extent of the exposure; (2) the 
toxicity of the substance; (3) the seriousness of the diseases for which the 
individuals are at risk; (4) the relative increase in the chance of onset of 
disease in those exposed; and (5) the value of early diagnosis.  This is the 
same test for medical monitoring that was earlier applied in Ayers v. 
Township of Jackson, 106 N.J. 557, 525 A.2d 287 (1987).  The Third 
Federal Circuit interpreted Pennsylvania law In re Paoli Railroad Yard PCB 
Litigation, 916 F.2d 829 (1990), as requiring plaintiffs seeking medical 
monitoring expenses to prove the following elements to a reasonable 
degree of medical certainty: (1) plaintiff was significantly exposed to a 
proven hazardous substance through the negligent actions of the 
defendant; (2) as a proximate result of exposure, plaintiff suffers an 
increased risk of contracting a serious latent disease; (3) that increased 
risk makes periodic diagnostic medical examinations reasonably 
necessary; (4) monitoring and testing procedures exist which make the 
early detection and treatment of the disease possible and beneficial.  See  
Boston & Madden, Law of Environmental and Toxic Torts: Cases, 
Materials and Problems, (St. Paul, Minn: West Publishing Co. 1994). p. 
186;  Eggen, Toxic Torts in a Nutshell. (St. Paul, Minn.:  West Publishing 
Co. 1995),  pp 213-22. 

In 1998, the Michigan Supreme Court made the following ruling in 
Meyerhoff v. Turner Constr Co., 456 Mich 933 (1998):  “The factual record 



Vol. 26, No. 1, 2008                                        Michigan Environmental Law Journal                                                  Page 4                                          

is not sufficiently developed to allow a [sic] medical monitoring damages.  
Accordingly, that portion of the Court of Appeals decision which holds that 
medical monitoring expenses are a compensable item of damages is 
vacated.”  (Emphasis added).  Although the second sentence indicated 
that Meyerhoff had been vacated in terms of allowing for medical 
monitoring damages, because of the first sentence, many plaintiffs, 
including the Henry plaintiffs, had continued to argue that a factual record 
could, in some circumstances, be “sufficiently developed” such that a 
medical monitoring damage claim would be supported. 

Henry v. Dow Chemical Co. was a case where the plaintiffs sought medical 
monitoring damages but they had no present manifestation of disease.  

“The only injury alleged by the putative representatives of the medical 
monitoring class - and, consequently, the only injury that might satisfy the 
damages requirement of a negligence claim - is ‘the losses they have and 
will suffer as they are forced to monitor closely their health and medical 
condition because of their exposure to Dow’s Dioxin [sic] pollution.’ From 
this description, however, it is apparent that plaintiffs do not claim that they 
suffer from present injuries. Rather, they allege that they may develop 
dioxin-related illnesses in the future. At best, then, the only injury from 
which plaintiffs suffer at present is a fear of future illness. They seek an 
‘equitable remedy’ of a medical monitoring program not in order to redress 
actual or present injury to their persons, but instead to screen for possible 
future injury. In this way, plaintiffs’ claims depart from the principles 
articulated by Justice Cooley and by Prosser and Keeton.”       

Henry, 473 Mich at 477 (underlined emphasis added).  The Michigan 
Supreme Court insisted that “actual harm - an injury that is manifest in the 
present-is required in order to state a viable negligence claim.”  Id.  It was 
concerned that allowing persons without a present injury or evidence of 
disease to seek and receive medical monitoring costs “would create a 
potentially limitless pool of plaintiffs.”  Henry, 473 Mich at 483.  Plaintiffs 
(and the dissent) argued that the economic expense associated with a 
need to monitor one’s health due to an increased risk of disease was a 
sufficient damage or injury with respect to a common law negligence 
claim.1 However, the majority insisted (citing Larson v. Johns-Manville 
Sales Corp, 427 Mich 301, 314; 399 NW2d 1 (1986) (an asbestosis case)) 
that “Michigan law permits recovery in a negligence-based tort only when 
the plaintiff can demonstrate a present injury in addition to economic 
losses that result from the injury.”  473 Mich at 478.   
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   The Henry plaintiffs argued specifically that they were not seeking 
compensation for physical injury or “for the enhanced risk of future physical 
injury.”  In Michigan, the lead case allowing recovery for fear of cancer or 
serious disease is Stites v Sunderstrand Heat Transfer, Inc, 660 F Supp 
1516, 1527 (WD Mich 1987).  In order to recover such non-economic 
damages, the plaintiff must demonstrate some present manifestation of 
disease attributable to their exposure or to the anxiety arising from their 
exposure.  This is consistent with section 436A of the Restatement 2nd of 
Torts which proposes the following general rule:  

“If the actor’s conduct is negligent as creating an unreasonable risk of 
causing either bodily harm or emotional disturbance to another, and it 
results in such emotional disturbance alone, without bodily harm or other 
compensable damage, the actor is not liable for such emotional 
disturbance.” 

It is also consistent with Daley v. LaCroix, 384 Mich 4, 12-13; 179 NW2d 
390 (1970), and Wargelin v. Sisters of Mercy Health Corp, 149 Mich App 
75, 81; 385 NW2d 732 (1986) (negligent infliction of emotional distress 
case), cited by the Henry majority.   

Again, in Henry v. Dow Chemical Co., the plaintiffs had not suffered any 
present manifestation of disease but rather only exposure causing 
increased risk of disease.  As noted by the Henry Court:  

Here, the only noneconomic injury alleged by plaintiffs is their fear of future 
physical injury.  This fear, however reasonable, is not enough to state a 
claim of negligence.  Our common law recognizes emotional distress as 
the basis for a negligence action only when a plaintiff can also establish 
physical manifestations of that distress.  Thus, even taking into account 
these economic losses, plaintiffs have not established a present, legally 
cognizable injury. 

Henry has, therefore, fully clarified that it is impossible to claim economic, 
Meyerhoff-type medical monitoring damages where there is an increased 
risk of disease but no present manifestation of the disease or illness.  In 
the absence of any present, physical manifestation of a disease or illness, 
those types of prospective medical monitoring costs are clearly no longer 
recoverable under Michigan case law.  Of course, in their presence, the 
former damages were already allowed (prior to Meyerhoff) as expenses for 
future treatment of disease or illness.  However, based upon a careful 
reading of Henry, it also appears that Michigan law would allow for 
economic medical monitoring damages in a toxic tort case sounding in 
negligence, without physical manifestation of a disease or illness due to 



Vol. 26, No. 1, 2008                                        Michigan Environmental Law Journal                                                  Page 6                                          

exposure, as long as the first prong of the test for non-economic fear of 
cancer damages is met, i.e., present manifestation of fear or distress 
attributable to an exposure.  

In conclusion, under Michigan law, economic, “medical monitoring”2 
damages are allowed in Michigan in toxic tort cases as long as plaintiffs 
can demonstrate that there has been some physical manifestation of either 
(1) illness or disease due to exposure or (2) any emotional distress related 
to an increased risk of disease from exposure.  On the other hand, 
Meyerhoff-type medical monitoring damages, which eliminated any need to 
show current physical injury or manifestation, but included multiple factors 
in determining whether medical monitoring, a current economic injury, was 
reasonable and necessary, are gone. 

 

*Ernest P. Chiodo, M.D., J.D., M.P.H., C.I.H. is a physician, attorney and 
industrial hygienist with a medical and legal practice focused upon toxin 
exposure issues. Dr. Chiodo received his medical and legal degrees from 
Wayne State University and his Master of Public Health from Harvard. He 
is the former Medical Director of the Detroit Health Department. He is a 
member of the Environmental Law Council and is the Vice Chairman of the 
Environmental Litigation and Administrative Practice Committee. 

Donnelly W. Hadden, J.D. has practiced toxic tort and environmental law 
for over four decades. He has been lead counsel in a number of landmark 
cases in Michigan including a recent case concerning architectural liability. 
He received his Juris Doctor from the University of Michigan. Mr. Hadden 
is a former Chairman of the Environmental Law Section of the State Bar of 
Michigan. 

Steven H. Huff, J.D. received his undergraduate and legal education at the 
University of Michigan. He is a member of the Environmental Law Council 
and is the Chairman of the Environmental Litigation and Administrative 
Practice Committee. He maintains an active practice in toxic tort and 
environmental law.  
 
                                                 
1 Among other things, the dissent argued that “merely because an illness is latent does not 
meant that plaintiffs have not been injured and suffered damages.”  Citing to a California 
case, the dissent pointed out that when someone is an auto accident, many diagnostic tests 
may be ordered with respect to checking for unobservable internal injuries.  Even if it 
later turns out that those tests are negative, the costs of those tests are recoverable 
because they would not have been ordered but for the accident.  The dissent argued that 
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diagnostic tests that otherwise would not be necessary should also be recognized as items 
of damages in the context of a toxic exposure and the accompanying increased risk of 
disease or illness. 
 
2 Practice Tip: In order to avoid a knee-jerk dismissal of a medical monitoring damage 
claim, it might be a good idea to refer to “medical surveillance” and/or “future medical 
treatment (including surveillance or monitoring)” in the “Damages” or “Relief” section of 
a complaint and avoid using only “medical monitoring.” 
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Alternative Dispute Resolution in Environmental Law 

Michigan Department of Environmental Quality vs. Vreba-Hoff Dairy LLC 
A Case Study  

 
By Paul Zugger 

 
 
INTRODUCTION 
 
Alternative dispute resolution (ADR) has not traditionally been used to resolve 
environmental disputes, but that is now changing.  This paper will review the mediation 
process used in a recent case involving the Michigan Department of Environmental 
Quality (DEQ) and Vreba-Hoff Dairy LLC, Hudson, Michigan (Vreba-Hoff). 
 
THE RULES 
 
All civil cases are subject to alternative dispute resolution processes unless otherwise 
provided by statute or court rule. MCR 2.410(A)(1).  ADR is any process designed to 
resolve a legal dispute in place of court adjudication, and includes settlement 
conferences, case evaluation, mediation, and other procedures provided by local court 
rule or ordered on stipulation of the parties. MCR 2.410(A)(2).   
 
At any time, after consultation with the parties, a court may order that a case be 
submitted to the appropriate ADR process. MCR 2.410(C)(1).  The order will generally 
specify the ADR provider, set time limits for the ADR process, and make provision for 
the payment of the ADR provider. MCR 2.410(C)(2).   
 
In Mediation, a neutral third party facilitates communication between parties, assists in 
identifying issues, and helps explore solutions to promote a mutually acceptable 
settlement.  A mediator has no decision-making power. MCR 2.411(A)(2).  If the 
mediation process does not result in an agreement, the parties are free to pursue 
resolution through the court.  In this event, all discussions that took place during the 
mediation sessions are to be held confidential and cannot be used in any subsequent 
legal proceedings. MCR 2.411(C)(5).  Likewise, by agreement of the parties any written 
notes or other documents developed throughout the process are usually destroyed.  A 
mediator may be selected by agreement of the parties, or appointed by the court from 
the approved list of mediators.  MCR 2.411(B). 
 
THE CASE 
 
On December 22, 2004, the DEQ and Vreba-Hoff entered a Consent Judgment in the 
30th Judicial Circuit Court, in settlement of alleged violations of Part 31, Water Resources 
Protection, of the Natural Resources and Environmental Protection Act (NREPA), 1994 
P.A. 451, as amended, MCL 324.3101 et seq. The settlement placed certain obligations 
on Vreba-Hoff relative to its waste treatment operations.  On January 19, 2007, the court 
granted DEQ's motion to require Vreba-Hoff to appear on January 19, 2007 and show 
cause why it should not be held in contempt for alleged violations of the December 22, 
2004 Consent Judgment.  
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The hearing was adjourned to January 29, 2007 and then again to February 15, 2007.  
In lieu of proceeding with the hearing, a scheduling conference was held in which Circuit 
Judge James R. Giddings,  suggested the dispute proceed through an ADR process.  
Judge Giddings also used this opportunity to give his perspective on the case and the 
benefits of mediation.  The parties agreed to mediation, resulting in a March 9, 2007, 
Order Referring Case to Facilitative Mediation.  (See Appendix A.)  The parties 
stipulated that retired Circuit Court Judge Larry Glazer should be requested to mediate 
the dispute.  Judge Glazer was contacted and agreed to mediate the case.    
 
Judge Glazer arranged a conference call during which dates were established for the 
first mediation sessions and the mediator fee was set.  At his request both parties 
submitted documentation consisting of position papers and relevant court documents.  
While the Order Referring Case to Mediation provided an opportunity for the parties to 
stipulate to conduct discovery before proceeding with mediation, the parties elected to 
proceed directly to mediation. 
 
The first mediation session, held February 26, 2007, was a joint session with mediator 
Glazer, the parties and legal counsel present.  The DEQ was represented by Richard 
Powers, DEQ Water Bureau Chief, and various Water Bureau staff.  Legal counsel for 
the DEQ was provided by Assistant Attorney General Alan Hoffman.  Vreba-Hoff was 
represented by Willie van Bakel, with legal counsel by Jack A. VanKley (VanKley and 
Walker, LLC, Columbus, OH) and Francis J. O’Donnell (Honigman, Miller, Schwartz & 
Cohn).  
 
Judge Glazer outlined how the mediation process would function and established the 
ground rules.  The discussions were to be held in an informal manner, with all 
participants encouraged to engage in the discussions.  The mediator outlined his view of 
the issues based on his review of the documents, and provided the parties with 
opportunity to clarify the issues he had identified and add additional issues. 
 
The issues suggested by the mediator and agreed to by the parties included: 
• Compliance Activities related to the Land Application of Liquid Agricultural Waste 

(Paragraph VIII of the December 22, 2004 Consent Judgment) 
• Wastewater Treatment Construction and Implementation (Paragraph IX of the 

December 22, 2004 Consent Judgment) 
o Enhanced Wastewater treatment with the Press Treatment System 
o Enhanced Wastewater Treatment with the EarthMentor Treatment Systems 
o Remedies for Failures of Treatment Systems 

• Reporting (Paragraph XI of the December 22, 2004 Consent Judgment) 
• Notices (Paragraph XIV of the December 22, 2004 Consent Judgment) 
• Delays in Performance, Extension Requests and Force Majeure (Paragraph XVI of 

the December 22, 2004 Consent Judgment) 
• Dispute Resolution (Paragraph XVII of the December 22, 2004 Consent Judgment) 
• Reimbursement of Costs and Payment of Civil Fines (Paragraph XVIII of the 

December 22, 2004 Consent Judgment) 
• Stipulated Fines (Paragraph XIX of the December 22, 2004 Consent Judgment) 
 
The mediator and the parties proceeded to discuss the issues in detail through a series 
of face-to-face meetings. Without the constraints of legal proceedings, and with 
knowledge that the discussions could not be used in litigation or any other proceedings, 
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the parties, legal counsel and the mediator were able to engage in free and open 
discussions.  The mediation sessions were generally at least a full day in length, and at 
times continued over two or three consecutive days.  The mediator began each session 
as a joint session. During the course of discussions, he would suggest separate 
sessions with one party or the other when he thought that would be beneficial.  
Examples included upon reaching impasse or when the mediator determined that a 
specific idea could be further developed more easily in the privacy of a separate session.  
Discussions and information exchanged in the separate sessions would be held 
confidential unless the participating party agreed to share it with the other party.  
 
The parties also found it beneficial on occasion to meet without the mediator to discuss 
and clarify specific points, usually of a technical nature. 
 
Using this process, substantive agreement was reached on a number of the issues, and 
the mediator would capture these in a written summary.  However, there were several 
critical issues which remained in dispute.  To help move these to resolution, the parties 
agreed to have Judge Glazer develop a potential resolution for each one, and compile 
these along with the agreed-to issues into a proposed settlement.  Judge Glazer 
provided this proposed settlement to both parties and to Judge Giddings, with the 
understanding that any points that were not acceptable to either party would be taken to 
the judge for disposition.   
 
After reviewing the proposed settlement, the DEQ and Vreba-Hoff agreed to the 
proposed settlement, which was incorporated into a June 6, 2007 Interim Order of the 
Court. 
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APPENDIX A 



Vol. 26, No. 1, 2008                                        Michigan Environmental Law Journal                                            Page  12                                              

 



Vol. 26, No. 1, 2008                                        Michigan Environmental Law Journal                                            Page  13                                              

 



Vol. 26, No. 1, 2008                                        Michigan Environmental Law Journal                                            Page  14                                              

 



Vol. 26, No. 1, 2008                                        Michigan Environmental Law Journal                                                  Page 15                                        

  
ENVIRONMENTAL LAW ESSAY CONTEST 

2007 WINNER 
 
 

Each year the Environmental Law Section of the State Bar of Michigan sponsors an 
environmental law essay contest open to all students enrolled in any U.S. or Canadian 
law school.  The winning essay receives a cash prize and the opportunity to be 
published in the Michigan Environmental Law Journal. 
 
The 2007 winning environmental law essay, published below, was written by Carolyn 
Krieger, a law student at Ave Maria Law School, Ann Arbor, Michigan.   
 

The Regulation of Ballast Water Discharges 
in the Great Lakes 

 
By Carolyn Krieger 

 
INTRODUCTION 
 
Few environmental threats pose a larger risk to Michigan than that of aquatic invasive 
species (AIS) in the Great Lakes.  Sometimes called biological pollutants, AIS are 
considered by some experts to be “the most serious threat to the ecology and health of 
the Great Lakes today.”1  Yet the threat posed by AIS is not limited to ecological harm; a 
great number of individuals, businesses, industries, local and state economies are 
dependent upon the health and viability of the Great Lakes, making AIS a threat of 
enormous economic impact as well.   
 
Essential to minimizing this risk posed by AIS is preventing the introduction of new 
invasive species into the Great Lakes ecosystem.  Ballast water discharges from 
oceangoing freighters are widely considered to be the primary source of AIS 
introductions in the Great Lakes and the rest of the world.2  The magnitude and severity 
of the AIS problem in the Great Lakes has thus brought the issue of ballast water 
regulation to the forefront of environmental law in Michigan.   
 
Federal efforts to regulate ballast water discharges in the Great Lakes have been in 
place since 1993.  However, these regulations do not appear to have solved the problem 
as new invasive species are still being found in the Great Lakes at the rate of one 
approximately every eight months.3  Motivated by what it perceived to be an inadequate 
response by the federal government, the Michigan legislature recently took matters into 
its own hands, and became the first Great Lakes state to pass ballast water discharge 
regulations in 2005.4  These regulations just went into effect on January 1, 2007.5   
 
Then, on March 15, 2007, a group of shipping associations filed suit against the 
Michigan Department of Environmental Quality (MDEQ) in the U. S. District Court for the 
Eastern District of Michigan, asking the court to declare Michigan’s new ballast water 
discharge regulations unconstitutional.6  The outcome of this litigation has important 
implications for the future of the Great Lakes and the region’s economy.  Accordingly, it 
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is an apt time to revisit the debate over the regulation of ballast water in light of recent 
changes in the legal landscape.   
 
Part I of this paper will proceed by first giving an overview of the impact that invasive 
species have had on the Great Lakes to put the legal issues in perspective.  Part II will 
then discuss the history of federal regulations of ballast water discharges.  Part III will 
cover Michigan’s efforts to regulate ballast water discharges under state law, and Part IV 
will evaluate the constitutionality of Michigan’s ballast water discharge regulations.  
  
I. THE IMPACT OF AQUATIC INVASIVE SPECIES IN THE GREAT LAKES  

 
As mentioned earlier, ballast water is considered to be the primary means by which new 
AIS are introduced into the Great Lakes.  Ballast water is water that is carried by ships in 
tanks and cargo holds in order to give them greater stability and maneuverability when 
traveling with little or no cargo.7  Ships generally fill their ballast tanks while still in port 
after they have finished delivering cargo and are departing with less cargo or no cargo.8  
This water is then released when the ship reaches the next port where it takes on 
cargo.9  In this way, living organisms picked up along with the ballast water in one port 
are deposited in another port when the water is discharged, and the introduction of an 
invasive species in the port of discharge may result.10 
 
The National Oceanic and Atmospheric Administration (NOAA) has to date identified 186 
aquatic non-indigenous species in the Great Lakes.11  Of these, NOAA definitively 
attributes 58 of them to introduction through ballast water, including many of the most 
problematic species: the infamous zebra mussel, the round goby, the Eurasian ruffe and 
the spiny waterflea.12   
 
When nonnative species arrive in the Great Lakes, they often have no natural predators 
or diseases to limit their population, and so they are able to out-compete native species 
and take their food and habitat space, or even become a predator of native species.13  
For these reasons, invasive species have the potential to seriously decrease, or even 
eliminate, a native species, with resulting harm to the rest of the ecosystem as well as 
economies dependant on that species (such as commercial fishing).14  In addition, 
foreign species often carry with them foreign viruses, bacteria, fungi and parasites, all of 
which can have devastating effects on native species.15   
 
In addition to damaging the ecosystem, invasive species in the Great Lakes have 
enormous economic impacts as well.  The income generated from water-related 
business in the Great Lakes, including recreational activities and tourism, is valued at 
$15 billion per year, of which $6.89 billion is related to the fishing industry.16  Sport 
fisheries in the Great Lakes support approximately 75,000 jobs, and commercial 
fisheries provide an additional 9,000 jobs.17  Invasive species, which pose a threat to all 
of these industries, could potentially have broad economic and societal impacts on the 
entire Great Lakes region.  
  
Another cost associated with aquatic invasive species in the Great Lakes is the damage 
they cause to property.  One prominent example is the zebra mussel, which colonizes on 
all types of submerged surfaces, including boats, docks, piers, buoys, and pipes.  Zebra 
mussel fouling is expected to cost $5 billion over the next ten years.18  Of particular 
concern is the zebra mussels’ tendency to clog water intake and discharge pipes, and to 
damage submerged structures and equipment.  The cost of zebra mussel prevention 



Vol. 26, No. 1, 2008                                        Michigan Environmental Law Journal                                                  Page 17                                        

and remediation for electrical generation, water treatment, and industrial facilities alone 
is estimated at $100 million a year.19 
 
Yet the impact of aquatic invasive species in the Great Lakes does not end there.  
Invasive species also pose a threat to public health through the introduction and spread 
of disease, contamination of drinking water, fouling of swimming waters and beaches, 
and other harmful human health effects.20  Invasive species also impact the quality of life 
for Great Lakes residents and visitors by altering water quality and clarity, causing weed 
infestations in swimming areas, and littering beaches and shorelines with zebra mussel 
shells.21 
 
The necessity of preventing any further introduction of invasive species in the Great 
Lakes cannot be over emphasized.  Once an aquatic invasive species establishes itself 
in a large ecosystem like the Great Lakes, eradication is next to impossible.22  All that 
can be done is to attempt to keep the population low, prevent it from spreading, and limit 
the damage as much as possible.23  However, these measures are extremely difficult 
and rarely effective.24  Moreover, the enormous expense associated with management 
and control efforts places a huge burden on our state budget.  During the 1999 fiscal 
year alone, the State of Michigan spent $4.2 million on invasive species activities, $3.4 
million of which was spent just on controlling invasive species.25 
 
The cumulative impact of aquatic invasive species on the Great Lakes is obviously 
profound.  The Michigan Department of Environmental Quality has even said that, “[t]his 
biological form of pollution has altered the ecosystem more than pollution by chemical 
contaminants ever has.”26 
 
With these facts in mind, it is time to turn to the law. 
 
II. FEDERAL REGULATIONS OF BALLAST WATER DISCHARGES 
 

a. The Coast Guard 
 
Ballast water discharges in the United States were almost entirely unregulated until the 
1990s, when the U.S. Congress finally took action and passed the Nonindigenous 
Aquatic Nuisance Prevention and Control Act of 1990 (NANPCA), as reauthorized and 
amended by the National Invasive Species Act of 1996 (NISA).  Under these statutes, 
the Secretary of Transportation is authorized to issue regulations “to prevent the 
introduction and spread of aquatic nuisance species into the Great Lakes through the 
ballast water of vessels.”27  The Secretary of Transportation has delegated this 
responsibility to the U.S. Coast Guard.28  
 
The Coast Guard has set regulations which require that vessels carrying ballast water 
and operating in the Great Lakes or on the Hudson River employ one of the following 
ballast water management options: (1) carry out an exchange of ballast water in waters 
more than 200 miles from shore (beyond the U.S. Exclusive Exonomic Zone) and more 
than 2,000 meters deep; (2) retain ballast water on board; or (3) use an alternative 
environmentally sound method of ballast water management that has been approved by 
the Coast Guard.29  However, the Coast Guard has yet to approve any alternative ballast 
water management methods.30  
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Unfortunately, these regulations suffer from two prominent inadequacies.  First, they only 
apply if a vessel “carries ballast water.”  Thus vessels that declare to have “no ballast on 
board” (called “NOBOBs”) are not required to perform the ballast water exchange or any 
other ballast water treatment.  The Coast Guard has recently established voluntary best 
management practices for NOBOB vessels, but these guidelines are not mandatory.31  
This is problematic because NOBOB vessels can still carry aquatic invasive species in 
their ballast tanks.  While their ballast water tanks are pumped out to the extent possible, 
there is still some residual water and sediment left in the tanks, and it is often a 
significant volume.  A recent NOAA survey of NOBOB vessels in the Great Lakes found 
ballast residuals (water plus sediment) as large as 200 metric tons.32  When this residual 
water was tested by NOAA, it was found to contain large numbers of live or viable 
organisms.33  Thus, NOBOB vessels clearly have the capability of introducing aquatic 
invasive species into the Great Lakes, and permitting them to go unregulated is a 
significant deficiency in the Coast Guard regulations.  This deficiency is of even greater 
concern considering NOAA’s estimate that over 90% of the overseas vessels that enter 
the Great Lakes are characterized as NOBOBs, and many of those vessels with 
declarable ballast had some empty (and thus unregulated) tanks as well.34 
 
The second deficiency in these regulations is that open ocean ballast water exchange is 
not necessarily an effective means for eliminating aquatic invasive species in the ballast 
water.  The requirement that vessels exchange their ballast water 200 miles from shore 
at a depth of more than 2,000 meters is based on research showing that organisms 
living in the open ocean, where salinity levels are high, are typically not suited to live in 
freshwater.35  Vessels typically take in ballast water while still in port, and this coastal 
water tends to have a lower salinity.  Consequently, the organisms living in this 
environment have a better chance of successfully making the transition to a freshwater 
habitat than those accustomed to living in high salinity water.  Thus, exchanging low 
salinity ballast water for high salinity ballast water is thought to reduce the risk of 
transporting aquatic invasive species capable of surviving into the Great Lakes.   
 
However, this process is of questionable effectiveness, because some of the original 
water and sediments can remain in the tank.36  While the higher salinity level will kill 
most remaining organisms, it does not kill them all.  A study conducted by the Canadian 
government found live zooplankton capable of living in the Great Lakes in 33% of the 
ballast water samples from vessels that had conducted a mid-ocean exchange.37   
 

A. The Environmental Protection Agency 
 
While the Clean Water Act (CWA) appears to give the Environmental Protection Agency 
(EPA) the authority to regulate ballast water discharges, the EPA has never done so.  
The CWA prohibits the discharge of pollutants from a point source into the navigable 
waters of the United States without a National Pollutant Discharge Elimination System 
(NPDES) permit.38  Vessels which discharge ballast water into waters of the United 
States are expressly included within the CWA’s definition of a “point source,” which is 
broadly defined as, “any discernible, confined and discrete conveyance, including but not 
limited to any pipe...or vessel or other floating craft, from which pollutants are or may be 
discharged.”39  However, in 1973, the EPA issued a regulation exempting from the 
NPDES permit requirements discharges “incidental to the normal operation of a 
vessel.”40  Because the discharge of ballast water falls within this exemption, the EPA 
has never chosen to regulate ballast water discharges. 
 



Vol. 26, No. 1, 2008                                        Michigan Environmental Law Journal                                                  Page 19                                        

But this could be changing shortly.  In January 1999, a number of environmental groups 
petitioned the EPA to repeal this exemption, arguing that it conflicted with the CWA.  In 
response, the EPA acknowledged that ballast water could be covered by the CWA, and 
promised to “explore options” for regulating ballast water.41  However, the EPA ultimately 
denied this petition in September 2003, citing policy considerations and Congress’ 
preference that the Coast Guard regulate ballast water discharges.42 
 
In response, several environmental groups and six states, one of which was Michigan, 
filed a citizen suit against the EPA pursuant to the CWA.43  In 2005, a federal district 
court in California held that the EPA must regulate ballast water discharges under the 
CWA, and ordered the EPA to repeal the ballast water exception, after concluding that 
ballast water discharges do constitute a “discharge” of “pollutants” (because it can 
contain biological materials) into the navigable waters of the U.S. from a “point source.”44  
The court also found that although NISA directed the Coast Guard, and not the EPA, to 
oversee the development of regulatory requirements for ballast water, NISA was clearly 
not intended to limit the CWA with respect to ballast water discharges.45  In fact, NISA 
explicitly states that “the regulations issued under this subsection shall…not affect or 
supersede any requirements or prohibitions pertaining to the discharge of ballast water 
into waters of the United States under the Federal Water Pollution Control Act.”46  The 
court set a two-year deadline for EPA action, and thus the exemption for ballast water 
will be set aside as of September 30, 2008.47  Although the EPA has filed an appeal48, it 
also appears to be complying with the court’s order, as it recently issued a notice that it 
is developing NPDES permits for the discharge of pollutants incidental to the normal 
operation of vessels.49 
 
 
III. MICHIGAN STATE LAW REGULATIONS OF BALLAST WATER DISCHARGES 
 
In 2005, the Michigan Legislature amended Part 31 of the Michigan Natural Resources 
and Environmental Protection Act—the section regulating water pollution—so as to 
include the regulation of ballast water discharges as a water pollutant.50  Under this 
statute, the MDEQ is responsible for developing and managing the ballast water 
discharge permits.51  To obtain a permit, the statute requires the applicant to either: (1) 
“demonstrate that the oceangoing vessel will not discharge aquatic nuisance species,” or 
(2) “if the oceangoing vessel discharges ballast water or other waste or waste effluent, 
that the operator of the vessel will utilize environmentally sound technology and 
methods, as determined by the [MDEQ], that can be used to prevent the discharge of 
aquatic nuisance species.”52   
 
In accordance with this statute, the MDEQ issued a Ballast Water Control General 
Permit in October 2006.  The permit, which as of January 1, 2007 is required before 
oceangoing vessels are authorized to engage in port operations in Michigan,53 requires 
that vessels either (1) certify that they do not discharge ballast water into Michigan 
waters and comply with notification and reporting requirements, or (2) discharge ballast 
water treated by one or more of the ballast water treatment methods determined by the 
MDEQ to be environmentally sound and effective in preventing the discharge of aquatic 
nuisance species.54 
 
The MDEQ pre-approved methods for treating ballast water are: (1) Hypochlorite 
treatment; (2) Chlorine Dioxide treatment; (3) Ultra Violet Light Radiation treatment 
preceded by suspended solids removal; and (4) Deoxygenation treatment.55  These 
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treatment methods were selected for approval by the MDEQ based on findings that they 
“have the highest success rates among available treatment methods of destroying 
aquatic nuisance species.”56  Each of these pre-approved methods was carefully studied 
and rigorously tested to ensure that it is consistently effective at killing at least 95% to 
99% of certain “indicator” organisms in the ballast water.57  However, a vessel owner is 
not limited to these methods.  The owner may apply for an individual permit to use other 
treatment methods as long as the owner demonstrates that they are at least as effective 
in preventing the discharge of aquatic nuisance species.58   
 
Unlike the Coast Guard regulations, NOBOB vessels are not exempt from regulation 
under the Michigan statute.  Furthermore, Michigan’s regulations do not rely on open 
ocean ballast water exchanges to purify ballast water.  Instead, the Michigan regulations 
require vessels to use treatment methods which have been shown to be an effective 
means of preventing the discharge of aquatic invasive species.  Thus the Michigan 
statute addresses the major shortcomings of the Coast Guard’s regulations. 
 
IV. THE CONSTITUTIONALITY OF MICHIGAN’S BALLAST WATER REGULATIONS 
 
While Michigan’s ballast water regulations appear to be the long-awaited protection from 
invasive species that the Great Lakes so desperately need, there remains the question 
of whether a state even has the authority to enforce such regulations.  While states 
generally have broad discretion to enact laws regulating the introduction of exotic 
species, there are two constitutional limitations to states’ authority which could cause 
Michigan’s ballast water regulations to be struck down by a federal court: the Supremacy 
Clause and the Commerce Clause.59  
 

A. The Supremacy Clause 
 

It is well established that each state has the authority to enact laws regulating areas 
affecting the health, safety and welfare of its citizens pursuant to the police powers of the 
state.60  However, because the Supremacy Clause of Article VI of the U.S. Constitution 
declares that federal law is the supreme law of the land, states’ laws may be preempted 
by federal law.61  State laws are preempted by federal law if: (1) Congress expressly 
stated an intent to preempt state law, (2) Congress implicitly indicated an intent to 
preempt state law by occupying a given field of regulation, or (3) the state law actually 
conflicts with federal law.62 
 
It is unlikely a court would find that Michigan’s law conflicts with any federal law.  Conflict 
preemption occurs “when compliance with both state and federal law is impossible, or 
when the state law ‘stands as an obstacle to the accomplishment and execution of the 
full purposes and objective of Congress.’”63  However, compliance with both the Coast 
Guard’s and Michigan’s ballast water discharge regulations is not impossible, as 
Michigan simply requires a similar, but more stringent, version of the Coast Guard’s 
requirements.  Neither is the Michigan statute an obstacle to the accomplishment and 
execution of the full purposes and objective of Congress.  Courts deciding whether a 
state statute is an obstacle consider both whether the ultimate goal of the state and 
federal laws are the same and whether the state law “interferes with the methods by 
which the federal statute was designed to reach this goal.”64  Both Congress and the 
Michigan legislature have the same goal of preventing the introduction of non-native 
species in the Great Lakes through ballast water discharges.  Moreover, Michigan’s 
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regulations do not interfere with the Coast Guard’s regulations, but rather supplement 
them. 
   
It is likewise unlikely a court would find that the field of ballast water discharge regulation 
is occupied exclusively by federal law, thus preempting Michigan’s statute.  A field of 
regulation is considered to be preempted by Congress when “federal law so thoroughly 
occupies a legislative field ‘as to make reasonable the inference that Congress left no 
room for the States to supplement it.’”65  However, the Coast Guards’ ballast water 
discharge regulations, which arguably preempt Michigan’s regulations, were 
promulgated under NISA; and NISA specifically provides for concurrent federal and state 
regulation.  Evidence of this is most clearly found in the statute’s savings clause, which 
states that “nothing in this title shall affect the authority of any State or political 
subdivision thereof to adopt or enforce control measures for aquatic nuisance species, 
or diminish or affect the jurisdiction of any State over species of fish and wildlife.”66   
 
In addition, NISA also specifically reserves the authority of the EPA to regulate ballast 
water discharges under the Clean Water Act where it states that no regulations 
promulgated by the Coast Guard may “affect or supersede any requirement or 
prohibitions pertaining to the discharge of ballast water into waters of the United States 
under the [Clean Water Act].”67  This provision has the effect of reserving the States’ 
authority under the Clean Water Act as well, because the Clean Water Act contains its 
own savings clause which allows a State to “adopt or enforce (A) any standard or 
limitation respecting discharges of pollutants, or (b) any requirement respecting control 
or abatement of pollution” as long as the standard is no less stringent than any standard 
in effect under the Clean Water Act.68 
 
Further evidence that NISA was not intended to preempt state regulations of ballast 
water discharges can be found in the Coast Guard’s 2004 notice announcing mandatory 
ballast water requirements nationwide, where it stated that, “Congress clearly intended 
for a Federal-State cooperative regime and not for Federal preemption of State 
requirements.  Thus, each state is authorized under NISA to develop its own regulations, 
including its own research programs, if it believes that Federal regulations or programs 
are not stringent enough.”69  Similarly, in the Coast Guard’s “Notice to Mariner” for the 
first week in March 2007, the Coast Guard advised vessel owners of ways in which they 
could comply with both the new Michigan ballast water discharge regulations and NISA’s 
existing requirements.70 
 
It is my opinion that the Michigan’s ballast water regulations are not preempted by 
federal law, and would be upheld in a challenge brought under the Supremacy Clause. 
 

B. The Commerce Clause 
 

The Commerce Clause of the U.S. Constitution provides that Congress has the authority 
“[t]o regulate Commerce with foreign Nations, and among the several States, and with 
the Indian Tribes.”71  In addition, the U.S. Supreme Court has repeatedly held that the 
Commerce Clause also contains “a further, negative command, known as the dormant 
Commerce Clause,” which prohibits states from discriminating against non-residents or 
unduly burdening interstate commerce. 72   
 
State laws which discriminate on their face against out-of-state entities are subject to 
strict scrutiny, and will only be upheld if they are directed toward achieving legitimate 
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legislative goals, rather than economic protectionism of in-state entities, and if “such 
goals cannot adequately be achieved through nondiscriminatory means.”73  However, 
where the state regulation in question is not facially discriminatory, but only creates an 
incidental effect on interstate commerce, the Court applies a less-scrutinizing balancing 
test, as summarized in Pike v Bruce Church, Inc.74:   
  
Where the statute regulates even-handedly to effectuate a legitimate local public 
interest, and its effects on interstate commerce are only incidental, it will be upheld 
unless the burden imposed on such commerce is clearly excessive in relation to the 
putative local benefits.  If a legitimate local purpose is found, then the question becomes 
one of degree.  And the extent of the burden that will be tolerated will of course depend 
on the nature of the local interest involved, and on whether it could be promoted as well 
with a lesser impact on interstate activities. 
 
Michigan’s ballast water legislation will most likely be subject to the Pike balancing test 
because it regulates even-handedly by requiring permits of all oceangoing vessels that 
engage in port operations in Michigan.  Thus the first question will be whether Michigan’s 
ballast water regulations serve a legitimate local public interest.   
 
Given the wealth of data demonstrating the severe environmental and economic harm 
already caused by aquatic invasive species in the Great Lakes, and research indicating 
that ballast water is the primary vector by which these species are introduced, a court is 
almost certain to find that Michigan’s ballast water statute serves a legitimate local public 
interest.  A similar argument was accepted by the Supreme Court in Maine v Taylor.75  In 
that case, the Court upheld a Maine statute which prohibited the importation of live 
baitfish into the state out of fear that non-native fish would disrupt Maine’s aquatic 
ecology and harm the state’s “unique and fragile fisheries” by introducing foreign 
parasites.76  The Court concluding that Maine has a legitimate interest in protecting its 
waters from foreign baitfish, even despite a lack of conclusive evidence that these fish 
posed a serious environmental threat to Maine’s waters, reasoning that, “Maine has a 
legitimate interest in guarding against imperfectly understood environmental risks, 
despite the possibility that they may ultimately prove to be negligible.”77   
 
If Michigan’s ballast water statute is found to serve a legitimate purpose, the question 
then becomes whether the burden placed on interstate commerce is “clearly excessive 
in relation to the putative local benefits.”78  This determination depends on “the nature of 
the local interest involved, and on whether it could be promoted as well with a lesser 
impact on interstate activities.”79   
 
The gravity of the local interest involved here is difficult to overstate.  It is well 
documented that aquatic invasive species in the Great Lakes have already impacted 
everything from the ecology of the lakes to the economy of the region and the ability of 
citizens to enjoy recreational water activities.  Unlike the uncertain environmental impact 
at stake in Maine v Taylor, here the impact of aquatic invasive species in the Great 
Lakes is well known, and it is reasonable to infer that future introductions of invasive 
species would have similarly devastating results.  
  
The question of whether this interest could be promoted as well in a way that is less 
burdensome to interstate activities is more speculative, but is it certainly relevant that the 
Coast Guard’s regulations have been in place for over a decade, and yet invasive 
species continue to be introduced through ballast water.  This is rather convincing 
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evidence that stricter ballast water discharge regulations are in fact necessary to achieve 
the state’s legitimate interest.   
 
While it could be argued that some other method for ballast water treatment could be 
developed that would be less burdensome but equally effective at killing living organisms 
in ballast water, this alone would not invalidate Michigan’s statute.  As the Supreme 
Court held in Maine v Taylor, the mere possibility of developing a new method does not 
qualify as an available, less-burdensome alternative for purposes of the Commerce 
Clause.80  While “[a] State must make reasonable efforts to avoid restraining the free 
flow of commerce across its borders, …it is not required to develop new and unproven 
means of protection at an uncertain cost.”81 
 
The burden placed on interstate commerce by Michigan’s ballast water discharge 
regulations does not appear to be “clearly excessive” compared to the enormous benefit 
they provide.  First of all, the regulations only apply to ocean-going vessels that engage 
in port operations in Michigan, which is only a small subset of the ships traveling the 
Great Lakes.82  The statute requires these vessels to obtain a permit which requires 
submitting a three-page application and paying a $75 application fee.83  A Certificate of 
Coverage is then issued, usually within ten to thirty days (although the MDEQ has 
issued a Certificate in one to two days when needed by a vessel owner).84  Thereafter, 
the vessel owner only needs to pay a fee of $150 annually.85 
 
The vessels affected by Michigan’s ballast water discharge regulations can further be 
broken down into two categories: those which certify that they will not discharge ballast 
water at Michigan ports, and those that do plan to discharge.  The vast majority of 
affected ships fall into the first category; the MDEQ expects that only four or five vessels 
per year will need to discharge ballast water at Michigan ports.86   
 
For ships certifying that they will not discharge ballast water at Michigan ports, the 
burden imposed by Michigan’s statute is quite small.  The only thing the permit requires 
them to do is to provide ten simple pieces of information on their status to the State of 
Michigan twenty-four hours before port operations.87  This information allows the State of 
Michigan to track vessels capable of discharging ballast water to help ensure that they 
do not in fact discharge, and to evaluate the risk of invasive species introductions if they 
do.88  While some of this information is also required by the Coast Guard, and thus 
presents a slight burden for vessel owners because they must submit this information 
twice, it is still a relatively minor inconvenience.89  Moreover, it is the only way for 
Michigan to gather this information, as the Coast Guard currently does not permit states 
to access its database.90 
 
In light of these facts, it seems highly unlikely that a court would find that the burden 
imposed by Michigan’s statute on non-discharging vessels to be “clearly excessive” in 
relation to the local benefits.  An Ohio statute that imposed a very similar burden on 
interstate commerce was upheld by the Sixth Circuit Court of Appeals in Ferndale 
Laboratories, Inc v Cavendish.91  At issue in that case was a statute requiring 
wholesalers of prescription drugs to register with the State of Ohio by paying a $100 fee 
and submitting a two-page application.92  The Court found that Ohio had a “legitimate 
interest in keeping track of prescription drugs entering the State,” and concluded that 
“the burdens, if any…are not substantially in excess of the benefits that Ohio derives 
from” the information gathered.93  In reaching this decision, the Court looked to the fact 
that the information required to complete the application “should be readily available 
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without an extensive search or study … to anyone familiar with an applicant’s business 
operations,” that “[r]egistration does not require the applicant to change its business 
practices in any way,” and that the $100 fee was not burdensome at all.94 
 
With respect to the approximately four or five vessels that do discharge at Michigan 
ports each year, the burden imposed by Michigan’s permit requirements is more 
significant.  Before discharging ballast water at a Michigan port, these vessels are 
required to treat their ballast water with one or more of the treatment methods 
determined by the MDEQ to be environmentally sound and effective in preventing the 
discharge of aquatic nuisance species.95  Compliance with these regulations will require 
ballast discharging vessels to install new equipment, retrofit existing equipment, and 
train personnel, in addition to the cost of purchasing the new equipment.  Of the four 
MDEQ pre-approved treatment methods, Michigan estimates that the cost of these 
systems ranges from $177,000 to $450,000.96  A court could potentially find that all of 
these costs rise to the level of a significant burden on interstate commerce.  
  
However, while these systems are by no means cheap, they do not require changes to 
the structural design of the vessel, and can be installed without removing the vessel from 
the water.97  They are also all currently commercially available, and three of the four 
have already been installed on oceangoing vessels.98  In addition to these four methods, 
vessel owners are free to use an alternative treatment method of their choice upon 
approval by the MDEQ.99 
   
The ultimate inquiry is whether the burden on interstate commerce is “clearly excessive 
in relation to the putative local benefits.”100  Here, the costs incurred by ballast 
discharging ships are certainly significant; but compared to the potential costs that would 
be incurred by the entire Great Lakes region if more invasive species were introduced, 
this burden is not likely to outweigh the statute’s benefit.  Moreover, given the relatively 
small number of vessels expected to discharge ballast water at Michigan ports, the 
overall burden on interstate commerce is likely to be quite small. 
 
In light of the great importance of protecting the Great Lakes from invasive species, and 
the relatively low burden placed on interstate commerce, it seems highly unlikely that a 
court would conclude that Michigan’s ballast water discharge regulations violate the 
Commerce Clause.  As the Supreme Court stated in Maine v Taylor: 
 
The Commerce Clause significantly limits the ability of States and localities to regulate or 
otherwise burden the flow of interstate commerce, but it does not elevate free trade 
above all other values.  As long as a State does not needlessly obstruct interstate trade 
or attempt to ‘place itself in a position of economic isolation,’ it retains broad regulatory 
authority to protect the health and safety of its citizens and the integrity of its natural 
resources. 101[A1] 
 
CONCLUSION 
 
The regulation of ballast water continues to be a difficult task.  While the Coast Guard 
has made a noble effort to regulate ballast water discharges in the Great Lakes, these 
regulations do not appear to be adequately preventing the introduction of new AIS.  If 
Michigan’s ballast water regulations are upheld in federal court, these regulations could 
pave the way for stronger protections for the Great Lakes ecosystem.   
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The peculiar nature of the invasive species problem supports the necessity of tough 
ballast water regulations, even if they come at a high economic cost to society.  Unlike 
many other environmental hazards, invasive species are virtually impossible to eradicate 
once they become established in an environment.  Dioxins become dilute when added to 
large quantities of water, and oil breaks down over time, but invasive species only 
multiply the longer they remain in an environment.  Moreover, the extremely high costs 
associated with efforts to keep their populations in check, attempting to prevent them 
from migrating, and repairing the damage they cause is astronomical compared to the 
relatively small cost of preventing their introduction in the first place.   
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ENVIRONMENTAL LAW SECTION COUNCIL MEETINGS 
 
 
 

MEETING MINUTES – September 14, 2006 
 

 
Present:   
 
Chuck Barbieri, Kurt Brauer, John Byl, Mike Caldwell, Chris Dunsky, Peter Holmes, 
Scott Hubbard, Steve Huff, Lee Johnson, Anna Maiuri, Dustin Ordway, Pat Paruch, Bob 
Schroder, John Tatum, and Grant Trigger. 
 
1. Minutes.  Minutes of the June 18, 2006 meeting were approved. 

2. Secretary-Treasurer’s Report:  Peter Holmes presented the Secretary-
Treasurer’s Report.  He reported that there is a balance in the Section’s account 
of approximately $52,000. 

3. Standing Committee Reports: 
 

A. Membership.  Dustin Ordway reported that the Environmental Law 
Section directory will be available shortly.  He also requested approval for 
a survey website known as “monkeysurvey.com” for purposes of 
conducting and recording the results of a survey for members.   A motion 
was unanimously passed to approve the $20 per month expenditure for 
this website service.   

 
B. Program Committee.  Kurt Brauer reported that there will be a 25th year 

celebration on November 9 that will include Governor Milliken, Attorney 
General Frank Kelley, Professor Joseph Sax, and MDEQ Director Steve 
Chester.  It will be held at 2:00 p.m. on November 9 at the Kellogg Center 
in East Lansing.  More information will follow.  Kurt also reported that 
there will likely be an Environmental Boot Camp in February at a ski 
resort in northern Michigan.   

 
C. Michigan Environmental Law Journal.  Bob Schroder introduced the 

winner of the essay contest, Tara Spoon, who joined us for the meeting 
and the dinner following the meeting.  Bob Schroder also transferred 
responsibility for editing the Environmental Law Journal to Lee Johnson. 

4. Subject Matter Committee Reports.  Ernest Chiodo reported that the 
Environmental Litigation and Administrative Practice will hold a program on 
Wednesday, September 20 from 12:00 to 1:30 at his office, which is located at 
35770 Harper Avenue, Clinton Township, Michigan.  It will be a program on 
carbon monoxide and an industrial hygiene company will bring instruments that 
are used to test for the presence of carbon monoxide. 
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5. Proposed Bylaws Amendments.  Chairperson Peter Holmes summarized the 
proposed bylaws.  A motion to approve the amendments to the bylaws was 
passed unanimously.  The current bylaws, as revised by these amendments, are 
attached to the Minutes.  Please be sure to replace your existing bylaws with the 
attached bylaws for your records.  Note that the amendments do not become 
effective until they are approved by the Board of Commissioners of the State Bar. 

6. Nominating Committee Report.  Chairperson Holmes first presented plaques to 
outgoing Council members:  Tom Phillips, Lee Johnson, and Chuck Barbieri.  
Chairperson Holmes then summarized the Nominating Committee report.  A 
motion was passed unanimously to approve the recommendations in the 
Nominating Committee report, which includes:  Susan Topp for Chairperson-
elect; Chuck Barbieri for Secretary/Treasurer; Christopher Dunsky, Scott 
Hubbard and Timothy Lozen for a second three-year terms as members of the 
Council; and Ernest Chiodo and James O’Brien for their first three-year terms as 
members of the Council.   

 
7. Meeting Adjourned. 
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ENVIRONMENTAL LAW SECTION COUNCIL MEETINGS 

 
 
 

MEETING MINUTES – February 3, 2007 
 

   
 
Present: Anna Maiuri, John Byl, Scott Hubbard, Chris Dunsky, John Tatum, Charles Toy, 

Dustin Ordway, Steve Kohl, Ernest Chiodo, Grant Trigger, Lee Johnson, Chris 
Bzdok 

 
On Phone: Pat Paruch, Tim Lozen, Joe Quandt, Dennis Donohue, Susan Topp, Steve Huff 
 
Meeting called to order at 10:30 a.m. 
 
1. MINUTES:  
 

The minutes of the November 9, 2006 meeting as corrected were approved. 
 
2. SECRETARY-TREASURER'S REPORT:  
 

Chuck Barbieri presented the Secretary-Treasurer's Report.  He reported that Section's 
account as of this meeting had a balance of over $51,000 based on the State Bar 
records. 

 
3. STANDING COMMITTEE REPORTS:   
 

A. Membership.   
 

Report by Dustin Ordway.  Ordway passed out a summary of survey responses 
of Environmental Law Section Council members.  Ordway indicated that the 
survey provided positive feedback on the programs offered by the Section.  The 
survey also revealed that members were generally pleased with communications 
through Listserve.  He also reported that the members which responded were 
primarily members of law firms.  Discussion focused on increasing membership 
of government attorneys and students. Several participants urged the adoption of 
a new fee structure which would require bylaw changes for membership.  A 
consensus developed on establishing a student fee of $10.00, a fee for nonprofit 
and governmental attorneys of $20.00, and a $30.00 fee for all other 
practitioners.  During this discussion, the participants also recommended that the 
treasurer prepare a budget. 

 
Discussion then turned to Listserve.  John Tatum outlined some of the options for 
providing announcements and procedures for subscribing and unsubscribing to 
the Listserve. 
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B. Program Committee. 
 

Susan Topp reported that a winter environmental seminar would include a 
number of topics, including environmental due diligence, administrative 
law, environmental insurance, dispute resolution, water quality, mineral 
extraction, citizen suits, natural resource damages and other topics was 
planned for March 2, 2007 at the Otsego Club in Gaylord.  President John 
Byl noted that the annual Higgins Lake meeting would occur on June 16-
17 and that a program was being developed. 

 
C. Michigan Environmental Law Journal. 

 
Lee Johnson reported that he did not have enough articles yet for the 
next issue.  Johnson also raised the possibility of reviving the State of the 
Law Summary which has been abandoned in recent years.  Johnson 
proposed that he would secure commitments from the Section's subject 
matter committees and the State's law schools to help in reviving the 
State of the Law Summary. 

 
D. Technology. 

 
This topic was discussed during the membership committee report.   

 
E. Desk Book. 

 
Council members were told that a few chapters of the Desk Book have 
been submitted.  Consideration is being given for blogs and podcasts to 
be added as a feature of the Desk Book effort. 

 
4. SUBJECT MATTER COMMITTEE REPORTS: 
 

A. Air. 
 

Lee Johnson reported that the program of February 3, 2007 would focus 
on several significant United States Supreme Court cases, 
Massachusetts v EPA (regulation of greenhouse gases) and 
Environmental Defense Fund v Duke Energy Corp, and would include 
several guest speakers. 

 
B. Environmental Litigation. 

 
Report was provided by Ernest Chiodo and Steve Huff.  Chiodo reported 
that the last presentation on law and medicine concerned asbestos which 
was held in Detroit and Grand Rapids.  He indicated that the next 
presentation on law and medicine related to lead would be held in Detroit, 
Grand Rapids and one of the state law schools.  Huff also discussed the 
topic of expert witness testimony in light of a new Court of Appeals 
decision. 
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C. Hazardous Substances and Brownfields. 
 

No report. 
 

D. Natural Resources. 
 

No report was offered. 
 

E. Water. 
 

Dennis Donohue indicated that his group recently had a meeting  
focusing on the Nestle case.  That case recently involved a Supreme 
Court argument on the standing issue and an MDEQ determination of no 
adverse impact for groundwater extraction. 

 
5. LIAISON REPORTS. 
 

A. Real Estate Section. 
 

Pat Paruch indicated that the legislative session at the end of the year 
was quiet.  She indicated that real estate section was having a winter 
conference is March. 

 
6. CHAIRPERSON'S REPORT. 
 

Report by John Byl.  President Byl reported that he had been contacted about 
participating in a legal milestone recognition of Ray v Mason County, a Supreme 
Court case which was one of the first cases involving the interpretation of the 
Michigan Environmental Protection Act.  President Byl also reported on possible 
legislation to adopt the Uniform Environmental Covenants Act which has been 
introduced by Senator Patterson.  The Council recommended that discussions 
with the DEQ and Senator Patterson's office be pursued.  The Council also 
considered a request to provide funds for a scholarship to a student through the 
Office of Administrative Hearings.  Finally, President Byl reported that the State 
Bar meeting will be in Grand Rapids on September 27th, the meeting will be at 
DeVos Place. 

 
7. VICE-CHAIRPERSON'S REPORT. 
 

No Report. 
 
8. OTHER NEW OR OLD BUSINESS. 
 

None. 
 
Meeting adjourned at approximately 12 noon. 
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MEETING MINUTES – June 16, 2007 

 
 
Present : John Byl, Susan Topp, Lee Johnson, Kurt Brauer, Ernest   Chiodo, John 

Tatum 
 
On Phone: Chuck Barbieri, Dustin Ordway, Mike Caldwell, Matt Eugster, Anna 

Maiuri, Charles Denton, Scott Hubbard, Dennis Donohue 
 
Meeting called to order at 10:00 a.m. 
 
1. MINUTES:  
 

The minutes of the February 3, 2007 meeting as corrected were approved. 
 
2. SECRETARY-TREASURER'S REPORT:  
 

Chuck Barbieri presented the Secretary-Treasurer's Report.  He reported that 
Section's account as of this meeting had a balance of over $49,000 based on the 
State Bar records. 

 
3. STANDING COMMITTEE REPORTS:   
 

A. Membership.   
 

Report by Dustin Ordway.  Ordway advised that he and his committee 
have made law school contacts with the idea of attracting law student 
membership.  He was hopeful that additional contacts will trigger 
increased participation in the fall.  Discussion focused on the topic of what 
fee should be charged for students who join the section. After additional 
discussion, the Council decided that no charge should be required for 
membership through the remainder of the Council's fiscal year.  The 
Council may look at a bylaw change after researching whether other 
sections assess any charge for student members.   
 
John Tatum then mentioned advancements in the Listserve, which may 
allow the Section to cut down on the costs of mailing and distributing the 
Michigan Environmental Law Journal.   
 
 
 
 
B. Program Committee. 

 
Susan Topp advised that 22 persons attended the program conducted at 
Higgins Lake on Friday, June 15, 2007.  Persons in attendance heard a 
presentation on the Michigan Department of Environmental Quality's Part 
201 Work Groups.  Bob Wagner of the Department discussed the 
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administration subcommittee's findings; Barb VanDaly of the Department 
and John Byl discussed Brownfield subcommittee findings; Pat McKay of 
the Department discussed the findings of the Liability/Compliance 
subcommittee; and Sharon Newlon discussed the findings of the 
Complexity subcommittee.  Bill Schikora provided an overview of the 
Uniform Environmental Covenants Act, which is being considered by the 
legislature. 
 
Kurt Brauer indicated that planning is already underway for the 
September annual meeting, at which time the Program Committee hopes 
to have a program developed on climate change.  Several suggestions 
were made for possible speakers.  Topp suggested that part of the 
program be focused on the trading of credits which is one of the likely 
ways climate change will be addressed. 

 
C. Michigan Environmental Law Journal. 

 
Lee Johnson reported that he now has enough articles and that he 
intends to issue another version of the Law Journal next month.  He also 
indicated that planning is underway for the succeeding issue. 

 
D. Technology. 

 
In addition to the discussion that occurred regarding the Listserve during 
the membership committee report, Tatum reported that a new website for 
the section should be complete by July 1.  He indicated that the new 
website would have a Google search function that would allow persons to 
search for topics found in ethics opinions, bar journal articles, and e-
journal articles.  He also reported on the development of an electronic 
directory.  Tatum expressed the hope that these new developments will 
make distribution of the desk book and state of law summaries easier to 
accomplish.  Charles Denton agreed during this discussion to examine 
the possibility of including old Act 307 opinions and orders in the new 
website. 

 
E. Desk Book Committee. 

 
Although no report was offered, John Byl encouraged the authors of 
various chapters to submit them to Jeff Haynes as soon as possible. 

 
 
 
4. SUBJECT MATTER COMMITTEE REPORTS: 
 

A. Air. 
 

Lee Johnson discussed the February 2007 program held at the Cooley 
Law School at which time Massachusetts v EPA and Environmental 
Defense Ford v Duke Energy Corp were summarized and critiqued by an 
expert panel.  The Supreme Court later issued decisions in both matters. 
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B. Environmental Litigation and Administration Practice. 
 

Ernest Chiodo reported that this Committee has conducted a series of 
presentations on various chemicals and their hazards in Detroit and 
Grand Rapids.  He indicated that members of the Michigan Industrial 
Hygiene Association have participated in these meetings.  Chiodo said 
that the Committee is exploring the possibility of coordinating future 
programs with the Illinois Bar Association or Chicago Bar Association.  He 
also indicated that they would consider the opportunity to invite other 
sections in the future. 

 
C. Hazardous Substances and Brownfields. 

 
Denton informed the Council that the Hazardous Substances and 
Brownfield Committee met to review the progress of the Part 201 
subcommittees that were organized by the MDEQ to consider Part 201 
reforms.  He also indicated that the group had a discussion on Uniform 
Environmental Covenants Act. 

 
D. Natural Resources. 

 
No report was offered. 

 
E. Water. 

 
Dennis Donohue indicated that the Committee over the past year had 
discussed water withdrawal issues and expected to focus on that topic 
again in the fall.  He also predicted that any future program will cover the 
development of the Groundwater Advisory Council. 

 
5. LIAISON REPORTS. 
 

A. Real Estate Section. 
 

No report was offered. 
 
6. CHAIRPERSON'S REPORT. 
 

A. Nominating Committee Report. 
 
Byl offered an overview of the Nominating Committee Report which is attached to 
these minutes.  After discussion, the group approved the Nominating Committee 
Report.  The Section's meeting during the Annual Bar session will be in Grand 
Rapids on September 27, 2007, at 2 p.m. in the DeVos Place. 
 
B. Law Practice Economics Survey. 
 
Byl asked Topp, who participated in a recent conference call regarding the State 
Bar's Law Practice Economic Survey, to provide a report on this topic.  Topp 
reported that the survey would be conducted by the bar association and that a 
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draft of the survey has been circulated.  She invited persons to share comments 
with her about the draft survey. 

 
7. VICE-CHAIRPERSON'S REPORT. 
 

No further report was provided. 
 
8. NEW BUSINESS. 
 

None. 
 
9. OLD BUSINESS. 
 
 None. 
 
Meeting adjourned at approximately 11:20 a.m. 
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MEETING MINUTES –   September 27, 2007 

 
  
Present: John Byl, Susan Topp, Kurt Brauer, Ernest Chiodo, John Tatum, Dustin 

Ordway, James O'Brien, Craig Hupp, Scott Hubbard, Chuck Barbieri, 
Chris Dunsky, Pat Paruch, Dennis Donohue 

 
Meeting called to order at 4:15 p.m. 
 
1. MINUTES:  
 

The minutes of the June 16, 2007 meeting were approved. 
 
2. SECRETARY-TREASURER'S REPORT:  
 

Chuck Barbieri presented the Secretary-Treasurer's Report and advised that the 
Section's account as of the meeting had a balance of over $47,000 based on 
State Bar records. 

 
3. NOMINATING COMMITTEE REPORT:   
 
 John Byl as outgoing President announced that Susan Topp would become 

Chair of the Section by operation of the By-Laws.  The report of the nominating 
committee proposed Charles Barbieri as Chairperson-Elect; Christopher Dunsky 
as Secretary-Treasurer; Christopher Bzdok, Michael Cadwell, Anna Maiuri and 
Dustin Ordway for a second three-year term on the Council; Craig Hupp for his 
first three-year term on the Council and Jeff Haynes to fill the remaining term of 
Christopher Dunsky's term which expires in 2009.  After nominations were 
closed, a motion to approve the nominating committee proposal was  made, 
seconded and then unanimously approved by a voice vote. 

 
4. STANDING COMMITTEE REPORTS: 
 
 A. Membership Committee. 
  

 A report by Dustin Ordway.  Ordway informed members of the Section 
that Council has elected to waive dues or fees for students during the 
next year.  This Section has the option under its current By-Laws to waive 
the annual fee requirement.  A By-Law change to eliminate any due 
requirements for law students altogether has been deferred. 
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 B. Program Committee. 
 

 A report by Kurt Brauer.  He reported that approximately 50 persons 
attended the  Section's State Bar program on September 27, 2007.  John 
Byl praised the efforts of the speakers who in many cases were added at 
last minute because of conflicts affecting the schedules of the original 
speakers.  Kurt Brauer indicated that programs for November 2007 and 
February 2008 would be planned.   

 
 C. Environmental Law Journal. 
 

 John Byl announced the winners of this year's Michigan Environmental 
Law Journal Essay Contest.  Carolyn Krieger of Ave Maria Law School 
received top prize of $2,000 for an essay on The Regulation of Ballast 
Water Discharges in the Great Lakes.  Thomas J. Florip of Ave Maria Law 
School was awarded second prize of $1,000 for his essay on the Moral 
Underpinnings of American Environmental Law Statutes:  Did Sixties 
Revolutionaries Embrace Traditional Christian Values.  Finally, Kevin 
Bernardo of Ohio State University received an award of $500 for his 
essay on The Law of the Dunes. 

 
D. Technology. 
 
 No report was made. 
 
E. Desk Book Committee. 
 
 No report was offered. 
 

4. SUBJECT MATTER COMMITTEE REPORTS 
 
 A. Air.  
  

 No report was offered. 
 
B. Environmental Litigation Administrative Practice. 
 
 A report by Ernest Chiodo. Chiodo indicated that a discussion of vapor 

intrusion would take place in October-November and that presentations 
would be made at the University of Detroit Law School and Wayne State 
University. 

 
C. Hazardous Substances. 
 
 Craig Hupp indicated that he would be planning a fall meeting with 
Charles Denton in the near future.  
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D. Natural Resources. 
 
 No report was offered. 
 
E. Water. 
 
 Dennis Donohue reported that a joint program was being developed with 

the Grand Rapids Bar to discuss water assessment tools in October or 
November. 

 
5. LIAISON REPORTS. 

 
A. Real Estate Section.   
   

Pat Paruch advised the Section that new chairs had been elected for the 
environmental energy subcommittee of the Real Estate Section.  She 
further informed the Section that the Real Estate Section was developing 
a young lawyer program on basic real estate law, which would be 
conducted in December or January. She also indicated that a winter 
program would be held by her Section in Chicago. 

 
6. CHAIRPERSON'S REPORT 
 
 John Byl mentioned Draft House Bills 4953 and 5037, which if passed would 

require payment of attorney fees if a private party is successful in litigation with 
the Michigan Department of Environmental Quality.  The Section followed past 
practice and agreed that it would not deviate from its policy of neutrality and 
would not take any position regarding the legislation.  Byl also recognized the 
outgoing members of the Council:  Steve Huff, Joe Quandt, and Charles Denton.  
Plaques were distributed to these members for their service.  Byl closed his term 
by thanking the Council members, committee chairs and the general membership 
for their assistance.   

 
7. NEW CHAIRPERSON'S REPORT 
 

Susan Topp praised and recognized John Byl for his service as President during 
the 2006/2007 year.   
 

8. NEW BUSINESS. 
 

None. 
 
9. OLD BUSINESS. 
 
 None. 
 
Meeting adjourned. 
 


