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Message from the Chair
By Anna Maiuri, Miller Canfield

| wanted to greet you all with a “Happy New Year” but just realized it’s already
February 2012. It seems that the older | get, the faster the time goes by and
the less time | have to keep up with all the exciting developments in our area
of law. Thankfully, the folks who put together this journal every quarter help
to keep us current. In fact, this particular issue of the MELJ has an informative
article by Rebecca Dukes and Chris Dunsky that efficiently summarizes
Michigan’s most important public acts of 2011 on environmental and natural
resource issues. In addition, we have the second part of Dustin Ordway’s two-
part article on the Stuart rule for determining property lines and access to beach and water for
properties on the Great Lakes—this topic will surely make you long for the summer during
these cold winter months.

This issue also includes an award winning essay by Benjamin Muth of the renowned Vermont
Law School. This essay discusses how California’s legal system for determining water rights
could be applied to vacant land in Detroit to encourage urban farming while preserving the
City’s legal ability to return vacant land to urban areas in the future. We have an excellent
article by Evan Oxhorn of the Georgetown Law Center about how recent Federal Energy
Regulatory Commission orders may make it possible for states to adopt feed-in tariffs that
would encourage modern green energy infrastructure growth. Finally, Michelle Reese, a
student from Case Western contributes a fun read entitled, “Wild Hogs Going Hog Wild:
Michigan’s Approach to Managing Feral Swine.” A big “thanks” to all these authors for helping
us stay current--and entertained.

Another more efficient way to stay current these days is use of webinars. |1 am pleased to say
that our section will be hosting its first webinar sometime in February. Check out the SBM
website for upcoming webinar details and events. Also, please join your fellow ELS
practitioners for an informal cocktail reception for law students, new members and attorneys
interested in learning about membership in the Environmental Law Section. The reception is
February 9, 2012, from 5:30-7:30 p.m. at GP Sports, 187 Monroe Street NW, Grand Rapids. Be
sure to register with Joan O’Sullivan at jmosullivan9@comcast.net. Looking forward to seeing
you there. Till next time....

Anna M. Maiuri, Chair
maiuri@millercanfield.com
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Charlie Denton Named Chair of Barnes & Thornburg LLP Environmental Law
Department

The national law firm of Barnes & Thornburg LLP has announced that
Charlie Denton, the immediate past-Chair of the State Bar of Michigan's
Environmental Law Section, has been named as Chair of the firm's national
Environmental Law Department, which includes 25 legal professionals in
the firm's offices in nine jurisdictions. In addition to serving as a Council
| member and Chair of the Environmental Law Section, Charlie has served
| the legal profession by his active leadership of the Michigan Association of
& Environmental Professionals, the American Bar Association, the Detroit Bar
Association, the Air and Waste Management Association, and the Michigan
Chemistry Council. The MELJ editors congratulate Charlie for this accomplishment, and thank
him again for his outstanding service to the legal profession.

Help Promote Section Events and Activity!

Connect with the Environmental Law Section on Facebook and LinkedIn
Follow ELS on Facebook and Linkedin

Join the Environmental Law Section on Facebook and LinkedIn to stay informed of
environmental law seminars, forums, education, and networking.

Upcoming Events

February 2, 2012

The DEQ's new Acting Remediation Division Chief, Anne Couture, will make a presentation
(conference call format) to the Section on Thursday, Feb. 2, from 11:30 a.m. to 1:30 p.m. Anne
will brief us on the current objectives of the Remediation Division and the new Collaborative
Stakeholder Initiative (CSI) reviewing the Division's cleanup programs, and she will answer
qguestions. In addition to her RD role, Anne also remains senior policy advisor to Director Dan
Wyant. This presentation is organized by the Section's Hazardous Substances and Brownfields
Committee. Email Joan O’Sullivan at jmosoullivan9@comcast.net to register.

February 9, 2012

The Environmental Law Section of the State Bar of Michigan is hosting a new member and law
school student mixer at GP Sports, Thursday, Feb. 9, 5:30 — 7:30 p.m., in Grand Rapids. This is a
great opportunity for attorneys and students to meet, socialize, and network with
environmental practitioners and learn first-hand about environmental law and membership in
the Environmental Law Section. Drinks and appetizers are provided. It is informal and fun. See
our website for more information. Email Joan O’Sullivan at jmosullivan9@comcast.net to
register.
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February 2012
Siting Renewable Energy Project—information will be available soon.

May 16, 2012
2012 Air Committee/Michigan Manufacturers Association Conference—information will be
available soon.

Summary of 2011 Michigan Environmental Legislation
By Rebecca Dukes and Christopher Dunsky*

Introduction

The environmental and natural resources legislation that the Michigan legislature enacted
during 2011 is modest compared with some past years. In contrast with years when the
legislature created sweeping new regulatory programs, 2011 was marked by deregulation of
certain subject matters, attending to fiscal issues, and requirements that the Department of
Environmental Quality (DEQ) and other state agencies improve their permitting processes and
revise their enforcement procedures.

1. Permits and Enforcement

The legislature seemed to lash out at the DEQ and other state departments in a series of public
acts aimed at revising permit and enforcement procedures. It is apparent that the legislature
was critical of the permitting and enforcement processes, particularly the lack of information
given to explain permit denials, the time it takes to process permit applications, the backlog of
permit applications, enforcement procedures, the heavy reliance on operational memoranda,
and the department in general. Legislative analysis documents on the legislature’s website
suggest the legislature enacted these laws because it believed that state departments are
overregulating businesses to the point of impeding economic development and job growth.

Public Acts 236 and 237 were parts of a set of three bills introduced in the House of
Representatives. Only two of those bills passed, with the third (House Bill 4044) apparently
getting caught up in the Regulatory Reform committee shortly after being introduced. Similarly,
Public Acts 246 and 247, 248 were parts of a set of three bills introduced in the Senate. Only
two of those bills passed, with the third (Senate Bill 279) passing the Senate but apparently
getting caught up in the Regulatory Reform committee at the House. These bills, along with
many others addressing permit and enforcement activities, are still pending in the House and
the Senate and should be watched this upcoming year.

Permit and Regulatory Programs

Public Act 236 amends Part 13 of NREPA (Permits) to require that when a department denies a
permit, it must state with specificity all the reasons for the denial and give the scientific
information providing the basis for the denial, to the extent practical. It also requires a
department with permitting authority to devote resources from a program to eliminate a
permitting backlog and meet the permit processing deadline, if the department failed to meet
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the deadline with respect to 10% or more of the applications for a particular category of permit
within a fiscal quarter. Section 1 of Part 13 defines “permit,” for the purposes of Part 13, as a
permit or operating license required by certain sections of the act or rules, and they are listed in
section 1. (MCL 324.1301.) “Department” is defined as the department, agency, or officer
authorized by the act to approve or deny an application for a particular permit. (Id.) Thus, Part
13 applies to permit application denials by various departments, including the DNR, DEQ,
Department of Agriculture and Rural Development, and the DOT. Additionally, it appears that
Part 13 imposes the same requirements on local units of government dealing with soil erosion
and sedimentation control permits. Due to the overlapping “backlog” directives, passage of
Public Act 246 was tied to Public Act 236, so that Public Act 246 would not take effect unless
this act also was enacted.

Public 236 took effect December 1, 2011 and amends MCL 324.1307.

Public Act 246 also amends Part 13 of NREPA (Permits) to revise various permit procedures and
requirements, including the following:

e A permit application is now considered to be administratively complete when the
department makes that determination or 30 days after the state receives the
application, whichever occurs first.

e A department, upon request and without additional cost, must now provide a person a
list specifying in detail the information required to complete a permit application.

e After the application has been considered administratively complete, a department
now may not request new or additional information from an applicant that is not
specified in the list. The request is allowed if it includes a detailed explanation of why
the information is needed, but the applicant will not be required to provide the
information as a condition for the permit to be approved.

e After an application is considered administratively complete, a department may request
an applicant to clarify, amplify, or correct information required for an application and
require the applicant to provide that information.

e A department must devote resources from a program to eliminate a permit processing
backlog and meet the processing deadline, if the department failed to meet the
deadline with respect to 10% or more of the applications for a particular category of
permits within a fiscal quarter.

The same definitions of “permit” and “department” described for Public 236 also apply to
Public Act 246.

Public Act 246 took effect December 8, 2011, and amends MCL 324.1303, 324.1305, and
324.1311.

Inspection and Enforcement Activities
Public Act 235 adds a section to Part 15 of NREPA (Enforcement) to require DEQ to use a fair
and equitable sampling process to select persons whose operations or facilities will be
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inspected, give information before conducting an inspection, give an opportunity to provide
comments after an inspection, and report annually to the legislature regarding the inspections.
The requirement to use a fair and equitable sampling process does not apply to any of the
following: inspections performed in response to a complaint from a third party; inspections
performed because DEQ had evidence that a violation had occurred; follow-up inspections to
determine if violations identified in previous inspections had been corrected; inspection
required for the issuance of a permit; or inspections otherwise required under State or Federal
law. Before conducting the inspection, DEQ must give the person whose operation or facility
will be inspected an explanation of the person’s rights and responsibilities and the reasons for
conducting the inspection. After conducting the inspection, DEQ has to give the person an
opportunity to provide comments to DEQ on the quality of the inspection and the
professionalism of the inspector.

Public Act 235 took effect December 1, 2011, and adds MCL 324.1505.

Public Act 237 adds a section to Part 15 of NREPA (Enforcement) to require a department,
before initiating a civil enforcement action against a person holding a permit, to give the person
an opportunity to meet with the department. If the permit holder agrees to a meeting, the
department cannot initiate a civil enforcement action until after the meeting is held, unless the
meeting is not held within a reasonable time as determined by the department. These
provisions do not apply if the enforcement action is a civil infraction action or if the department
determines that the violation constitutes an imminent and substantial endangerment to the
public health, safety, or welfare of the environment. As with the other newly-enacted acts, the
act defines “permit” as a permit or operating license issued under NREPA, and “Department” is
defined as the department, agency, or officer authorized by the act to approve or deny an
application for a permit. Thus, Public Act 237 applies to permit application denials by various
departments, including the DNR, DEQ, and Department of Agriculture and Rural Development.

Public Act 237 took effect December 1, 2011, and adds MCL 323.1511.

2. Review of DEQ Programs

Public Act 248 adds Part 27 to NREPA (Program Review) and requires the Department of
Environmental Quality to complete “process improvement” of its major programs, which are
defined as permit programs or regulatory programs administered by DEQ under NREPA. The
deadlines require DEQ to complete process improvement of one major program by February 1,
2012, and of two major programs each following year, until DEQ completes process
improvement for all major programs. DEQ will not have to perform another process
improvement for a program that has had one completed before the effective date of Public Act
248 (December 8, 2011).

Process improvement must use process mapping and be conducted by a team that includes at
least all the following: two certified facilitators who must administer the process improvement;
a representative of people regulated by the program; and a representative of the general public
affected by the program. As part of process improvement, DEQ must consider using peer
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reviews by other EPA Region 5 states and benchmark analysis, and must post on its website a
description of the process improvements made for each major program. Public Act 248 requires
DEQ to develop metrics for environmental impacts, process performance, and a review of
service practices affecting regulated people and the general public. For permit programs, this
must include a calculation of DEQ’s per-permit cost to administer the program and a review of
the timeliness of the permit process from receipt of a permit application to final approval or
denial of the application. These metrics must also be posted on DEQ’s website. Additionally,
DEQ must survey people regulated by each division and the general public concerning the
division’s service practices. Surveys must be completed by February 1, 2012 and the aggregate
survey results for each division must be posted online without any information identifying
survey respondents.

Public Act 248 took effect December 8, 2011, and adds MCL 324.2701-2707.

3. Administrative Procedures

Public Acts 238, 239, and 270 amend the Michigan Administrative Procedures Act (MAPA) to
revise provisions that govern the promulgation of administrative rules and expressly prohibit
operational memoranda and other guidance documents from being enforced as law or
regulation. The term “agency” is defined as a state department, bureau, division, section,
board, commission, trustee, authority or officer, created by the constitution, statute, or agency
action, and includes the Department of Environmental Quality.

The MAPA requires each agency to prepare an annual regulatory plan that reviews the agency’s
rules. Public Act 238 requires an agency’s annual regulatory plan to identify the rules the
agency expects to review in the next year, establishes standards for a review of rules pursuant
to the annual regulatory plan, and requires each agency to provide a link on its website to the
Office of Regulatory Reinvention website. Specifically, the act requires the agency to give first
priority to the rules that directly affect the greatest number of businesses, groups, and
individuals and the rules that have the greatest actual statewide compliance costs for
businesses, groups, and individuals. The review of the rules must now state the following:
whether there is a continued need for the rule; a summary of any complaints or comments
received from the public; the complexity of complying with the rule; whether the rule conflicts
with or duplicates similar rules or regulations adopted by the Federal government or local units
of government; and the date of the last evaluation and the degree to which technology,
economic conditions, or other factors have changed regulatory activity covered by the rule.

Public Act 238 took effect December 1, 2011, and amends MCL 24.253.

In conjunction with filing a request for rule-making with the Office of Regulatory Reinvention
(ORR), Public Act 239 now requires an agency to also include the decision record of an advisory
committee, if applicable. The act also specifies that the ORR is not required to approve a
request for rule-making and can do so only after it indicates that there are appropriate and
necessary bases for approving the request and requires the ORR to issue a response to a
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request for rule-making that specifically addresses whether the request has appropriate and
necessary basis for approval.

Public Act 239 took effect December 1, 2011, and amends MCL 24.203 and 24.239.

Public Act 270 amends section 32 of the MAPA to specifically provide that guidelines,
operational memoranda, bulletins, interpretive statements, or forms with instructions are
advisory only, are not binding on anyone other than the agency, and cannot be given the force
and effect of law. It also specifies that, except as otherwise provided by law, a court cannot rely
on these documents to uphold an agency decision. The act also prohibits a rule from exceeding
the rule-making delegation in it authorizing statute.

Public Act 270 took effect December 19, 2011, and amends MCL 24.232.

Notably, this package of bills was introduced with HB 4326, which was passed by both the
House and Senate, but vetoed by Governor Snyder. This bill would have prohibited an agency
from promulgating or adopting a rule more stringent than the applicable Federal standard
unless specifically authorized by Michigan statute, except for an emergency rule. The Governor
stated that while he strongly supported the bill’s goal of reducing burdensome state
regulations, this bill “would preempt state agencies from crafting any regulatory program that
exceeds federal standards in order to meet the specific needs of Michigan’s citizens, businesses,
and natural resources.” (House Journal 94, pg 2727.) He expressed his concern that the bill
“would inhibit the state’s ability to work with businesses and citizens to ensure that our
regulatory structure fits Michigan’s unique profile.” (Id.) The bill has since been re-referred to
the House Committee on Regulatory Reform.

4. Water Quality

Michigan Agriculture Environmental Assurance Program

The first two public acts of 2011, Public Act 1 and Public Act 2, address water quality issues
associated with agriculture, and partially replace traditional “command and control” programs
with a voluntary compliance program.

Public Act 2 amends Part 87 of NREPA (Groundwater and Freshwater Protection) to reduce
groundwater contamination caused by pesticides and fertilizer. Public Act 2 codifies a
previously existing voluntary program known as the Michigan Agriculture Environmental
Assurance Program (MAEAP) that is intended to promote environmentally sound agricultural
practices through education, technological assistance, and verification of farmers’ performance.
Under Public Act 2, any Michigan farmer may have his farm “verified” as meeting MAEAP
standards if he satisfies certain educational requirements and implements certain conservation
plans approved by MDARD. Many farmers are likely to seek verification so they can qualify for
the important legal protections that Public Act 1 provides, which are discussed below. MDARD
may revoke a farm’s verification if the farm fails to conform to standards or repeatedly violates
environmental laws.
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Public Act 2 directs MDARD and DEQ to develop a program that will encourage farmers to
voluntarily monitor surface water quality and monitor whether MAEAP standards and
conservation practices are effective.

Public Act 2 took effect March 9, 2011; amends MCL 324.8702-8710, 324.8713, 324.8714, and
324.8716; adds MCL 324.8713a; and repeals MCL 324.8715.

Public Act 1 provides the following legal protections to farms that are “verified” by MDARD
under MAEAP.

e With certain exceptions, the owner or operator of a verified farm is not subject to civil
fines under section 3115 of NREPA for a discharge to waters of the state from a farm
that is MAEAP-verified and complies with MAEAP standards, if the person promptly
corrects the condition and reports the discharge to DEQ within 24 hours after
discovering it.

e An MAEAP-verified farm that complies with all applicable MAEAP standards will be
treated as meeting all requirements for total maximum daily load (TMDL) purposes
under the Federal Clean Water Act, 33 USC 1313.

e If an “act-of-God weather event” causes a discharge from an MAEAP-verified farm that
is in compliance with MAEAP standards, then the discharge is considered non-point
source pollution rather than pollution from a “point source.” The regulation of point
source pollution is generally more stringent.

Public Act 1 took effect March 9, 2011; amends MCL 324.8801, 324.8802, 324.8805, 324. 8806,
and 324.8807; and adds MCL 324.3109d.

Certification of Treatment Plant Operators

Part 31 of NREPA (Point Source Pollution Control) requires that all wastewater treatment plants
be operated by a person who has been certified by DEQ for that purpose. DEQ conducts
examinations for persons who seek certification and approves the content of training courses
conducted by private entities. Public Act 148 amends Part 31 to allow DEQ to charge fees
ranging from $30 to $95 for operator examinations and renewals of certifications, and from $50
to $75 for DEQ review and approval of training courses. Public Act 148 also exempts
concentrated animal feeding operations, known as CAFOs, from the requirement to have a
certified operator.

Public Act 148 took effect September 21, 2011; amends MCL 324.3110 and 324.4104; and adds
MCL 324.3134.

Public Act 147 amends the Michigan Safe Drinking Water Act MCL 325 .1001a et seq., to allow
DEQ to conduct a training and certification program for operators of facilities that treat or
distribute drinking water, and to charge fees for attending these programs.
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Public Act 147 took effect September 21, 2011, and amends MCL 325.1009.

5. Fees for Environmental Program

Five different public acts concern fees assessed under various parts of NREPA. For many
programs, fees that were scheduled to expire were renewed at the same levels as before. But
fees under certain programs were increased or diverted to new purposes.

Public Act 90 extends the sunset date and makes no change in fee amounts for: aquatic
nuisance control; NPDES storm water and non-storm water permits; groundwater discharge
permits; consolidated permits; watercraft registration and title look-up; and off-road vehicle
and snowmobile look-up. Public Act 90 took effect July 15, 2011, and amends MCL324.3104,
324.3118, 324.3120, 324.3122, 324.3306, 324.11135, 324.11153, 324.12103, 324.12109,
324.12112,324.30109, 324.32312, 324.32513, 324.80130, 324.80315, 324.81114, and
324.82156.

Public Act 149 amends Part 115 of NREPA (Solid Waste Management) to extend until
September 30, 2013 the sunset date for the solid waste surcharge fee paid by landfill operators.
It also increases the fee from seven cents per cubic yard to twelve cents per cubic yard. These
fees are used to pay costs of regulating, inspecting, and monitoring solid waste landfills in
Michigan. Public Act 149 took effect September 21, 2011, and amends MCL 324.11525a.

Public Act 150 amends Part 111 of NREPA (Hazardous Waste Management) to allow DEQ to use
money in the Waste Reduction Fund to fund the Permit to Install Program run by DEQ’s Air
Quality Division. Public Act 150 took effect September 21, 2011, and amends MCL 324.11108.

Finally, Public Act 164 amends Part 55 of NREPA (Air Pollution Control) to delay until October 1,
2015 the sunset of fees assessed for the Renewable Operating Permit (ROP) program. Public
Act 164 increases annual ROP fees for the approximately 800 facilities in Michigan that are
considered to be “major sources” of air pollution. Public Act 164 responds to concerns
expressed by the Environmental Protection Agency that authority to collect ROP fees was
scheduled to expire on September 30, 2011, and that fees were too low to adequately support
the ROP program. Public Act 164 took effect October 4, 2011, and amends MCL 324.5522.

6. Elimination of Reclamation Program for Land Used for Non-Metallic Mining

Until Public Act 214 was enacted last November, DEQ had authority to regulate mining for iron
and nonferrous metals, coal mining, mining of sand dunes, and open-pit mining for nonmetallic
materials such as gypsum, limestone, sandstone and shale. However, in 1982 the legislature
eliminated funding for DEQ activities related to nonmetallic mines, and DEQ apparently
informed the legislature that DEQ has not monitored or taken enforcement action nonmetallic
mines since 1982. Public Act 214 belatedly recognizes that state of affairs by eliminating the
provisions of Part 631 of NREPA (Reclamation of Mining Lands) that had applied to mining for
nonmetallic materials, thereby allowing DEQ to eliminate oversight programs for such mines.
Public Act 214 also amends related sections of NREPA Parts 13 (Permits) and 91 (Soil Erosion
and Sedimentation Control).
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State and local regulations other than Part 631 may still apply to nonmetallic mines.

Public Act 214 also repeals MCL 324.63102, enacted in 1995, which required DEQ to conduct a
comprehensive study to determine the extent of regulation needed to protect the public
interest from adverse effects of mining, because DEQ had completed the study.

Public Act 214 took effect November 8, 2011; amends MCL 324.1301, 324.9115, 324.63101,
324.63103, 324.63103a, 324.63103b, 324.63103c, 324.63103d, and 324.63103e; and repeals
MCL 324.63102.

7. Natural Resources

Habitat Restoration Volunteers

Public Act 65 amends Part 5 of NREPA (Department of Natural Resources) to allow DNR to
appoint people to serve as volunteers to facilitate DNR’s responsibilities under Part 5. P.A. 65
also allows a volunteer, subject to the DNR’s direction, to use equipment and machinery
necessary for the volunteer service, including equipment and machinery to improve wildlife
habitat on State game areas. Interestingly, the version of the bill passed by the House of
Representatives contained a provision that afforded volunteers the same immunity from civil
liability as a DNR employee, similar to the provision in MCL 324.83105 for forest recreation
volunteers, but that immunity provision was excluded by the Senate and did not make it into
the final public act.

Public Act 65 took effect June 28, 2011, and amends MCL 324.503.

Dissolution Procedures for Private Lake Improvement Boards

Public Act 96 amends Part 309 of NREPA (Inland Lake Improvements) to provide dissolution
procedures for private inland lake improvement boards. Part 309 formerly provided procedures
for dissolution of only public inland lake improvement boards. The procedure for a public inland
lake remains the same: a public hearing to dissolve the lake improvement board must be held
upon petition of 2/3 of the property owners owning land abutting the lake. The procedure
added for private inland lake improvement boards requires a public hearing to be called upon
petition of 2/3 of the property owners owning land abutting the lake or petition of property
owners who have been assessed at least 2/3 of the cost of the most recent improvements,
excluding the amount assessed to local units at large. This allows property owners whose
property is not abutting the lake, but who are being assessed, the same opportunity to petition
for the dissolution of a lake board.

Public Act 96 took effect July 15, 2011, and amends MCL 324.30929.

Payments in Lieu of Taxes for Land Purchased by Natural Resources Trust Fund

Public Act 117 and 118 amend Part 21 of NREPA (General Real Estate Powers) with respect to
Payments in Lieu of Taxes (PILT) for land purchased by the Natural Resources Trust Fund (Trust
Fund). PILT are payments made by the state to local units of government in lieu of property

10


http://legislature.mi.gov/doc.aspx?2011-HB-4914
http://legislature.mi.gov/doc.aspx?2011-HB-4914
http://legislature.mi.gov/doc.aspx?2011-HB-4111
http://legislature.mi.gov/doc.aspx?2011-HB-4111
http://legislature.mi.gov/doc.aspx?2011-HB-4111
http://legislature.mi.gov/doc.aspx?2011-HB-4379
http://legislature.mi.gov/doc.aspx?2011-HB-4379
http://legislature.mi.gov/doc.aspx?2011-HB-4577
http://legislature.mi.gov/doc.aspx?2011-HB-4579

taxes for the land owned by the state and administered by DNR. Until the passage of Public Act
117 and 118, the portion of payments for assessments by local school districts, intermediate
school districts, or community college districts were paid from the School Aid Fund, and the
balance of the payments were made as follows: (1) not more than 50% from DNR restricted
revenue sources and (2) the remaining balance from the General Fund. These acts require PILT
on land purchased by the Trust Fund to be paid in full from the Trust Fund.

Public Act 117 amends Part 21 to require the Legislature to make annual appropriations from
the Trust Fund to make the full PILT on state-owned land purchased by the Trust Fund.

Public Act 118 addresses the timing of application of the amendments. For payments made
prior to 2012, the procedures remain as they were under the former law. For payments made
beginning in 2012, if the property was purchased by the Trust Fund, both the portion of the
payment assessed by local school districts, intermediate school districts or community college
districts, as well as the remaining balance, are to be paid out of the Trust Fund. If the property
was not purchased by the Trust Fund, then payments remain as they were under the former
law.

Public Act 117 and 118 took effect July 20, 2011, and amends MCL 324.1903 and 324.2154.

8. Agriculture
In addition to Public Act 1, Public Act 2, described in the water quality section above, Public
Acts 79 and 97 affect agricultural matters.

Liens on Farmland Previously Subject to a Development Rights Agreement

Public Act 79 amends Part 361 of NREPA (Farmland and Open Space Preservation) to allow
certain landowners whose property is subject to a lien recorded by the state because of
relinquishment of a development rights agreement (DRA) to pay off the lien at a reduced rate
for a temporary period, and to require interest on the amount of a lien recorded on property
whose DRA was terminated because the agreement expired. Under Part 361, the State and a
landowner may enter into a farmland DRA, which entitles the owner to a tax credit in exchange
for keeping the land in agricultural production for the term of the agreement. Upon expiration
or termination of the DRA, the State land use agency must record a lien against the property for
the total amount of the allocated tax credit for the last seven years. If the DRA is terminated
before its expiration, the amount of the lien will include interest at 6%, but for DRAs that
expire, no interest is added. Public Act 79 amends this to provide that, for DRAs that are
approved after July 1, 2012 and are terminated by expiration, the amount of the lien will
include interest at the rate of one percentage point above the adjusted prime rate. The 6%
interest rate still applies for DRAs terminated prior to their expiration.

Additionally, under Public Act 79, from July 1, 2011 through September 30, 2011, a lien
recorded before January 1, 2011 could have been paid at 85% of the face value of the lien.
From October 1, 2011 through March 31, 2012, a lien recorded before January 1, 2011 can be
paid at 90% of its face value.
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Public Act 79 took effect July 12, 2011, and amends MCL 324.36111.

Zoning of Farm Biofuel Production Facilities

Public Act 97 amends the Michigan Zoning Enabling Act, MCL 125.3101 et seq., to add a
provision establishing a biofuel production facility as a “use by right” if the facility is on a farm
and meets certain criteria regarding capacity, location, production of feedstock, and use of
biofuel and byproducts, which essentially require the farm to grow at least 75% of the
necessary feedstock and use at least 75% of the biofuel produced. Public Act 97 does not affect
the authority of a local unit of government to prohibit or authorize biofuel production facilities
that are not located on farms. It also provides that, if certain of the requirements are not met,
the production facility is still a permitted use of property if it receives special land use approval,
and outlines the procedures for application and approval of the special land use. The
procedures for the special land use are not applicable if the local zoning ordinance provides
different criteria for special land use approval of a biofuel production facility located on a farm,
and any amendment to a zoning ordinance to provide such criteria is not subject to a protest
petition.

The act defines “biofuel” as any renewable fuel product, whether solid, liquid, or gas, that is
derived from recently living organisms or their metabolic byproducts and meets applicable
quality standards, including ethanol and biodiesel. Biodiesel would not include methane or any
other fuel product for an anaerobic digester.

Public Act 97 took effect July 19, 2011, and adds MCL 125.3513.

9. Landfills

Elimination of Requirement for Secondary Liner and Leachate Collection System for RDDPs
Under Public Act 215, landfill research, development and demonstration projects (RDDP) no
longer are required to have a secondary liner and leachate collection system. NREPA defines
RDDP as a research, development, and demonstration project for a new or existing type Il
landfill, or for an expansion of such unit. Based on a project abstract, the DEQ director
determines whether the RDDP will provide beneficial data on alternative landfill design,
construction, or operating methods. If this determination is made, the operator may apply for a
construction permit authorizing the establishment of the RDDP. The former Part 115 required a
secondary liner and leachate collection system to monitor the effectiveness of the primary
liner. Public Act 215 amends Part 115 of NREPA (Solid Waste Management) to eliminate the
secondary liner and leachate collection system requirements for RDDPs.

Public Act 215 took effect September 21, 2011, and amends MCL 324.11511 and 324.11511b.
Solid Waste Surcharge Fees Increased

As described above, Public Act 149 increases the Solid Waste Surcharge Fee on solid wastes
disposed within Michigan.
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*Rebecca Dukes is an attorney at Myers & Myers PLLC and a member of the Environmental Law
Section Council. Christopher Dunsky is owner of Christopher J. Dunsky PLLC and a past Chair of
the Environmental Law Section.

The Stuart Rule, Part 2: Multi-Jurisdictional Common Law on Private Property

Interests along the Shores of the Great Lakes
By Dustin P. Ordway, Ordway Law Firm"

The Michigan Supreme Court articulated a common law rule for locating property lines to
divide riparian neighbors’ rights across the beach and the water along the Great Lakes shore in
Stuart v. Greanyea, 154 Mich. 132 (1908). The Stuart Rule is a particularly useful tool for
resolving disputes regarding conflicting claims to lakefront property interests below the
meander line on the Great Lakes where the shoreline is curved. See Ordway, “Resolving Great
Lakes Shoreline Property Dispute: The Stuart Rule,” Vol. 30 Mich Env Law Jnl (Fall 2011). As
noted there, the Stuart Rule is an elegant method because it solves the problem of equitable
division of interests along the Great Lakes shore in a simple way; it preserves access to the
water and property rights for every littoral owner regardless of the shape of the shoreline or
the upland lots; and the results it mandates will continue to work with the passage of time
despite changing Lake levels and shoreline? conditions. This article expands on that
introduction by providing additional background concerning the Stuart Rule and its application.

Background

One clarification that may provide useful background for application of the Stuart Rule is to
distinguish it from methods used to resolve similar issues on inland rivers, lakes and streams in
Michigan. The Stuart Rule applies along the Great Lakes shorelines, where the State holds
certain property rights in trust for the public, beginning at the ordinary high water (“OHW”)
mark and extending out into the Lake.? The private property owner with a lot along Lake
Michigan, for example, holds an undivided interest in her property only down to the OHW
mark. Thus, the Stuart Rule provides a method, beginning at the surveyed corners of the
platted or metes and bounds lots of the riparian owners, to ascertain where each owner’s
authority extends over the beach and into the lake for such purposes as dockage and use of the
beach, but subject to the State’s authority as trustee.

In contrast, an owner of riparian property along an inland river, lake or stream owns the
property to the center or thread of the lake or stream, including all property to the water’s

! The author wishes to thank Joseph A. Gallmeyer for his assistance with research and drafting of materials for this
article.

2 The words “shore” and “shoreline” are commonly used in two different ways. One is as a generic reference to
being located along the Lake, as in “let’s go to the shore” or “that is an irregular shoreline.” The other, more
specific or technical meaning of “shoreline” is the line where the land meets the water.

® In NREPA Part 325, the Great Lakes Submerged Lands Act, M.C.L. §324.32501 et seq., the ordinary high water
mark is defined by set elevations above sea level for each lake.
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edge and beneath the water to the center of the lake or the thread of the stream.* Thus, the
rules for determining where property boundaries are located between riparian properties along
inland lakes, rivers and streams focus on ascertaining where the center of the lake or the thread
of the river is located. As shoreline ownership along the Great Lakes is different, there is no
such exercise followed under Stuart for Great Lakes property owners.

A second background point to be made concerning the method articulated in the Stuart Rule is
that the purpose in simplest terms is to place property boundaries between adjacent riparian
owners perpendicular to the water. Even if the ‘center’ or ‘thread’ of a Great Lake could be
calculated, there is no need to do so. Instead, working to find an equitable way to divide the
beach from the woods or bluff to the water, the Stuart Rule focuses on setting a direction
perpendicular to the shoreline. To achieve that, Stuart sets forth a simple mathematical
method using a calculated base line to place property boundaries from the corners of platted
lots to the shoreline that closely approximate the location of lines from those same corners
perpendicular to the shoreline. The general rule along a straight section of shoreline is to do
exactly what most of us do when we approach the top of a bluff or a tree line near the shore —
we look straight toward (or perpendicular to) the water.”

The Stuart Court could have articulated a more complex mathematical formula calling for the
calculation of a mathematical arc or curve representing the curved shoreline, followed by the
calculation of tangents to that curve at each point along it, and the further calculation of lines
perpendicular to the tangents and connecting same to the corners of the respective riparian
lots. While such a mathematical model with a more rigorous method like that would be
possible, the wisdom of the Stuart Court’s approach was to create a simpler yet substantially
equivalent approach that can be more readily understood and applied in every case. As
described in the Stuart opinion and the first article in this two-part series, that method involved
selecting two end points along the meander line marking the water side of the properties in
guestion, drawing a straight baseline across the water between the two end points, comparing
the length of the baseline to the length of the meander line, and using the ratio between those

* Hilt v Weber, 252 Mich. 198, 202-203 (1930). See also, Lorman v. Benson, 8 Mich. 18 (1860) (stating that the

common-law rule that the right of ownership extends to the thread of the stream applies to all rivers in this state);
Rice v. Ruddiman, 10 Mich. 125 (1862) (extending that rule to apply to the shallows of inland lakes); and Hall v.
Wantz, 336 Mich. 112 (1953) (affirming that the principle established in Rice applies to all parts of an inland lake
regardless of depth).

® See Shedd v American Maize Products Co., 60 Ind. App. 146, 156 (1915) and the cases there cited: “The portion of
such submerged lands over which riparian rights may be asserted, is as a general rule determined between adjoining
property owners by extending lines from the water's edge at right angles to the prevailing shore line. Clark v.
Campau (1869), 19 Mich. 325; Hanford v. St. Paul, etc., R. Co. (1890), 43 Minn. 104, 42 N.W. 596, 44 N. W. 596,
7 L. R. A. 722; Northern Pine Land Co. v. Bigelow (1893), 84 Wis. 157, 54 N.W. 496, 21 L. R. A. 776; Newhaven
Steamboat Co. v. Sargent & Co. (1882), 50 Conn. 199, 47 Am. Rep. 632; Delaware, etc., R. Co. v. Hannon (1875),
37 N.J.L. 276.” See also, Spath v Larsen, 20 Wn. 2d 500, 512 (1944) (“Along a comparatively straight shore line,
[the lateral] boundaries [of tidelands] may easily be determined by erecting lines perpendicular to the shore . .. .”)-
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two connected lines to calculate the location of the boundaries needed to resolve the case.®
The result is lines that ensure each property owner has access to the Lake.’

A third item of background that is useful for the practitioner considering how to apply the
Stuart Rule to a given situation is that Michigan’s common law on this point is part of a larger
body of multi-jurisdictional common law followed in other states along the Great Lakes and the
oceans. These jurisdictions include Florida, Massachusetts, New York, Washington, and
Wisconsin. See, for example, the summary of case law in several jurisdictions on what is
commonly known as the Massachusetts Rule in the State of Washington decision, Spath v
Larsen, 20 Wn. 2d 500 (1944).

Michigan adopted the Massachusetts Rule and became part of this substantial body of multi-
jurisdictional common law in Blodgett & Davis Lumber Co v Peters, 87 Mich. 498, 507 (1891),
when the Michigan Supreme Court reviewed and followed the rule set forth in Wonson v
Wonson, 96 Mass 71, 79 (1867) (holding two of three “leading rules” are that “the dividing lines
are generally to be drawn in the most direct course from high water mark towards low water
mark” and the property is “to be so divided as to give to each parcel a width at its outer or
seaward end proportional to that which it has at high water mark,” citing numerous earlier
authorities). Stuart followed Blodgett seventeen years later and set forth the clear explanation
how to apply the Massachusetts Rule in Michigan.

Application

One of the key steps in applying the Stuart Rule is to locate the two end points of the base line
for the application of the method. Since the calculation will involve drawing lines from the lot
corners to the base line, it is logical to locate the end points along the surveyed meander line
marking the water side of the riparian parcels.® There may be promontories or other natural
features along the shoreline that are sensible choices for locating the end points. However, the
surveyed meander line along a curved shore will normally consist of a series of straight lines
that turn at permanent monuments. The monuments at two of the turning points along the
meander line can serve as convenient and reliable end points.

A second issue in selecting end points may involve locating them so as to provide the fairest
basis for calculating the location of the disputed boundary.9 This issue may be more
hypothetical than real. Given the logic of the Stuart method, the resulting property boundary
following application of the method using different sets of end points surrounding the same
disputed boundary will tend to be similar. The degree of uniformity may depend in part on the
particular curvature along the shoreline in question. Given the focus on the center of the base

® Stuart, supra, at 137-138.

" Blodgett and Davis Lumber Co. v Peters, 87 Mich. 498, 506 (1891).

8 Stuart provides that “[t]he corners of the abutting parcels furnish starting points” for the lines running over the
water. Stuart, supra at 137. See also, Blodgett, supra, at 507 (“[1]n ascertaining the shore line or margin of the
water, a general line ought to be taken . . . so that the line shall embrace the general available line of the shore. This
is exactly what the meanders run by the United States government do.”)

® The Supreme Court of Wisconsin has chosen base line endpoints by considering the fairness of the apportionment
that would result from each of several candidate base lines. Thomas v Ashland, 122 Wis. 519, 524 (1904).
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line in the Stuart Court’s description of the method, it may make sense to select end points that
place the disputed boundary closer to the center rather than near to one of the end points.
Encouraging the parties to agree on end points or allowing them to advocate regarding where
the end points should be placed in a particular case may help make the decision easier where to
locate them.

The Stuart Rule may seem counter-intuitive to the court or party whose initial reaction is simply
to extend upland property lines past the meander line to the shoreline where the water meets
the land. By that method, the work of the person who created a subdivision plat or calculated
the metes and bounds of the parcels in question would create the determinative basis for
locating property boundaries beyond the meander line of the metes and bounds lots or the
plat. While that may work a fair result some of the time, some such upland lines come toward
the Lake at such an angle that they would not create a fair result.’® In addition, neighboring
subdivisions may not follow the same practices with regard to the upland lines, with the result
that applying this method as the rule for dividing beach property would create a conflict rather
than achieve a workable result. Nor are upland lot lines drawn with the purpose of defining
beach ownership. Rather, they are drawn to divide up larger upland parcels into separate
ownership and to enable a reliable calculation of acreage.™

In contrast to attempting to use conflicting upland lines that were drawn for other purposes
and not to address the issue of beach ownership, dockage rights and the like, applying the
Stuart Rule creates a time-tested and consistent result that property owners can rely on no
matter the shape of their lots or the location of their upland side boundaries. By incorporating
into the Stuart calculation the width of each riparian lot at the meander line, the Stuart method
builds into the result a means of protecting each riparian property owner from the loss of
access to the Lake. While every property owner will have an interest along the base line that is
shorter than its frontage at the meander line (because along a concave curved shoreline all
lines converge as they approach the center of the curve), the property owners will retain
interests proportional to their relative meander line interests.

19 See Robillard, Brown’s Boundary Control and Legal Principles (6th ed), 249, for the claim that when an upland
boundary is perpendicular to a straight shore, its extension over water or accretions may be warranted, while in all
other situations an upland line is not extended when apportioning accretions or running boundaries over water. See
also, Bliss v Kinsey, 233 So. 2d 191 (1970) which was favorably cited by the Michigan Court of Appeals in
Boekeloo v Kuschinski 117 Mich App 619 (1982). In Bliss, the Second District Court of Appeal of Florida ruled that
when a lot abutting a meander line would be entirely cut off from the water if upland lines were extended straight to
the water’s edge, those upland lines should instead deflect at the meander line to preserve water access for all
owners. The court reasoned that “land purchasers should be able to rely at least generally upon meander lines which
indicate certain lots consist of waterfront property” Bliss, 233 So2d at 193. See also, Muraca v Meyerowitz, 818
NYS2d 450 (2006): “'Regardless of the shoreline configuration, upland boundaries cannot be extended outshore to
form the lateral boundaries of the land under water. This simple method for extending existing boundaries would
produce little difficulty if all upland boundaries intersected straight shorelines at right angles, or if curved shorelines
produced outshore boundary angles which maintained access for all riparian or littoral proprietors.”

1 See, e.g., Hilt v. Weber, 252 Mich. 198, 204 (1930) (“It is well known that . . . the meander line was not run at the
water's edge in fact. It is also established that it is not a boundary in law. [Meander lines are] a device of the
surveyor for the purpose of reporting the contents of the subdivision and to enable the surveyor general to make a
plat required by law.”)
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In a shoreline dispute, one side may argue that general rules of surveying should apply to the
calculation of shoreline interests, as well.”> However, the shoreline property interests of
riparian lot owners are unique for several reasons. In addition to those noted above, such as
the State’s role as trustee of interests in land and water below the OHW mark for the public,
there is the fundamental fact that the Lake shore is a natural boundary that is irregular and
constantly changing. It is not in the public interest to have a rule of law or equity that either
fails to account for that fact or produces an unfair result because of it. The existence of
surveyed meander lines at points sufficiently high above the shoreline to survive the effects
over time of the power of the weather and of shifts in Lake levels creates a reliable location for
the calculation to begin. In addition to providing the location of the side or face of each riparian
lot that faces the water, the monuments along the meander line offer convenient and helpful
locations for end points for the application of the Stuart method.

In sum, a closer look at the application of the Stuart Rule helps explain its rationale and how its
application can work to protect property interests and to preserve the value of properties along
the Great Lakes.

12 «[A] surveyor cannot be allowed, under any circumstances, to fix private rights or lines by any theory of his own .

... Itis not his business to decide questions of law, or to pass upon facts that belong to the tribunal dealing with the
decision of facts.” Jones v Lee, 77 Mich. 35, 43 (1889).
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An Urban Agriculture Permit System for Detroit’s Vacant Land
By Benjamin M. Muth”

Introduction

The city of Detroit encompasses 139 square miles. An estimated 40 percent of those 139
squares miles, or 55.6 square miles, roughly the size of San Francisco or Boston is vacant.” The
vacant land is blighted with abandoned homes, high unemployment and high crime. The Mayor
of Detroit, David Bing, has proposed an ambitious plan for the future of Detroit called the
Detroit Works Project.2 Mayor Bing proposes to maintain the 139 square miles of Detroit, but
move the bulk of the population to existing neighborhoods closer to the downtown “urban
core.” Over the next two years he plans to bulldoze a total of 10,000 vacant homes. A
condensed population would enable the city to provide quality social services to citizens, as
well as promote urban density and ultimately economic growth. Municipal costs would
ultimately decline, and the city could begin rebuilding.

Citizens of Detroit have already started urban agriculture plots,? capitalizing on the benefits of
urban farming: creating jobs in the community, bringing families closer, promoting health and
strength, combating hunger, educating citizens, facilitating recycling and reuse, greening the
city, lowering Detroit’s carbon footprint,* and even reducing crime.” Efforts to create jobs and
health through urban agriculture could have a significant role in Detroit’s future.

Instead of selling vacant land for urban agriculture, Detroit needs a permit system for urban
agriculture on its vacant land that would foster light economic growth, support healthy
communities, and be flexible enough to adapt to a growing city. A carefully tailored permit
system is the best way to allow farmers to take full advantage of Detroit’s vacant land, while
preserving the city’s authority to reclaim the land when urban development opportunities arise.
If Detroit begins to prosper in the 21° Century, then the city will need a way to reclaim urban
agriculture land without using eminent domain power. The Michigan Supreme Court has ruled®
that economic revitalization is not a public use within the meaning of the Michigan
Constitution, ” and therefore Detroit could not use eminent domain to reclaim farm land for

* Benjamin Muth is a 2012 J.D. candidate at the Vermont Law School and is the Web Editor for the
Vermont Journal of Environmental Law.

! Jonathan Oosting, Detroit has more vacant land than any city in nation except post-Katrina New Orleans,
MLIVE, http://www.mlive.com/news/detroit/index.ssf/2009/09/detroit_has_more_vacant_land_t.html (Sept. 29,
2009, 6:17 AM).

% THE DETROIT WORKS PROJECT, http://detroitworksproject.com/ (last visited Jan. 5, 2012).

® There are a number of urban agriculture organizations currently operating in Detroit. See generally
EARTHWORKS URBAN FARM, http://www.cskdetroit.org/EWG/ (last visited Jan. 5, 2012); URBAN FARMING,
http://www.urbanfarming.org/garden-locations.html (last visited Jan. 5, 2012); THE GREENING OF DETROIT,
http://greeningofdetroit.com/ (last visited Jan. 5, 2012).

* Sprouts in the Sidewalk, Benefits of Urban Agriculture, http:/sidewalksprouts.wordpress.com/ua/benefits/
(last visited Jan. 5, 2012).

® Avi Brisman, Food Justice as Crime Prevention, 5J. FOoD L. & PoL’y 1 (2009) (discussing urban farms
as crime prevention activities for youth).

® County of Wayne v. Hathcock, 471 Mich. 445 (2004).

" Mich. Const. art. 10 § 2.
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more intense development. Detroit needs a different legal means to reclaim farm land after
urban farming on the lands begins to impede economic development. A permit system for
vacant land would enable farmers to make beneficial use of the land and preserve the option
for Detroit to use that land in the future for economic development.

As a model for such a permit system, | have used the California Water Code. The California
Water Code aims to ensure that all the waters of California are used beneficially.8 If someone is
not using the water for a beneficial use, then he or she loses the right to use the water, and the
right to use that water is given to someone else.’ All waters of California are owned by the
State: people are given the right to use them but never to own them. This is a good starting
point for Detroit’s permit system, because Detroit needs to encourage the most beneficial use
of its land but retain ownership of those lands. Part | of this article describes the benefits of
urban agriculture. Part Il describes current and future urban agriculture in Detroit. Part IlI
proposes a permit system for urban agriculture on vacant land in Detroit, and Part IV provides
concluding remarks.°

Part1

The Benefits of Urban Agriculture

Urban agriculture reduces hunger, pollution, and unemployment.** Urban agriculture produces
wholesome food that is healthier than preservative-filled imported foods, and eating healthy is
a great preventative healthcare measure. Further, urban agriculture reduces pollution by
encouraging food recycling and composting12 and reduces energy consumption and pollution
by lowering dependence on imported foods. Urban agriculture also creates a stronger
community and respect for green spaces, which increases the quality of life in a community.13
Finally, urban agriculture boosts local economies by creating micro-economies based on local
food production and sales.

A. Health Benefits

Urban agriculture produces healthy food, which is especially important in Detroit where only 19
percent of food stores offer a minimal “healthy food basket.”** Limited access to healthy food
contributes to the rampant obesity of Detroit residents, who currently rank fifth most obese in

® Arthur Littleworth & Eric Garner, California Water, in LEGAL CONTROL OF WATER RESOURCES 216-18

(Sax et alg. eds., 4™ ed. 2006).
Id.

19 This proposal specifically deals with vacant land that has reverted back to the city. This paper does not
deal with regulations for private property owners wishing to implement urban agriculture.

1 See Sprouts, supra note 4.

2NC STATE UNIV., COMMUNITY BACKYARD COMPOSTING PROGRAMS CAN REDUCE WASTE & SAVE
MONEY 2 (1996) available at http://www.bae.ncsu.edu/topic/vermicomposting/pubs/composting.pdf.

3 Byoung-Suk Kweon et al., Landscape components, land use, and neighborhood satisfaction, 37 ENV’T
AND PLANNING B: PLANNING AND DESIGN 500 (2010).

A “healthy food basket” implies food that is based on the food pyramid. JOHN E. MOGK, PROMOTING
URBAN AGRICULTURE AS AN ALTERNATIVE LAND USE FOR VACANT PROPERTIES IN THE CITY OF DETROIT: BENEFITS,
PROBLEMS AND PROPOSALS FOR A REGULATORY FRAMEWORK FOR SUCCESSFUL LAND USE INTEGRATION 6
(2010),available at http://law.wayne.edu/pdf/urban_agriculture_policy paper_mogk.pdf.
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the United States.™ Although Detroit’s neighborhoods have corner stores, gas stations and
convenience stores, the city is devoid of any national food chains operating in the city limits*®
except for a Whole Foods that is slated to open in 2013. This fundamental nutrition gap, or
“food desert,” places Detroit’s residents at a biological and economic disadvantage.

Children’s diets influence their mental development and affect their learning abilities.™®
Children need adequate nutrition in Detroit, where high school dropout rates are currently the
highest in the United States.™ Public schools do not provide adequate nutrition, and urban
agriculture could be used to support healthy diets for children outside school.?® Schools could
also serve produce from urban agriculture in their cafeterias, possibly saving money. Providing
children with locally grown, healthy food, in and out of school, could help Detroit’s youth
succeed in education and become part of a healthy economy.

Urban agriculture gives citizens a “sense of community, pride and belonging.”?* Urban
agriculture creates community awareness and social bonds through a shared sense of
responsibility for green spaces. Those green spaces create education, tourism, and community
development through school and work programs.?® Green spaces also create attractive
communities and demand for housing.23

B. Environmental Benefits

The average food item in the United States travels an estimated 1,500 miles before it reaches
its final pIate.24 Urban agriculture decreases a population’s dependence on imported foods that
require packaging, refrigeration and storage.25 By reducing the amount of energy consumed by
transporting food, urban agriculture reduces the environmental impact of Detroit’s eating
habits.

Urban agriculture also provides secondary sources of environmental benefits. Rooftop gardens,
for instance, collect rainwater that would otherwise drain into city sewers, potentially over

1d.

1.

17 Nathan Skid, Whole Foods moving into Midtown, CRAIN’S DETROIT BUSINESS, July 27, 2011, available
at http://www.crainsdetroit.com/article/20110727/FREE/110729893/whole-foods-moving-into-midtown.

'8 Mackay Hannah, DIET, BEHAVIOUR AND THE JUNK FOOD GENERATION: HOW DIET AFFECTS CHILDREN’S
BEHAVIOUR, LEARNING AND MOOD (2007) available at
http://www.fabresearch.org/uploads/1050/13358%20Mackay%20Diet _Mackay%20Diet.pdf.

19 Greg Toppo, Big-city schools struggle with graduation rates, USA TODAY, June 6, 2006, available at
http://www.usatoday.com/news/education/2006-06-20-dropout-rates_x.htm#grad (stating that Detroit’s high school
graduation rate was 21.7 percent in 2006).

% Mary Story et al., Schools and Obesity Prevention: Creating School Environments and Policies to
Promote Healthy Eating and Physical Activity, 87 MILBANK QUARTERLY 71 (2009).

zi Littleworth & Garner, supra note 8, at 7.

>1g

4 SUSTAINABLE TABLE, Why buy local?, http://www.sustainabletable.org/issues/whybuylocal/#fn2 (last
visited Jan. 5, 2012).

% Littleworth & Garner, supra note 8, at 7.
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whelming the sewage system.?® Reducing the strain on Detroit’s sewage system could reduce
operation costs and save resources for the city.?’ Further, rooftop gardens are natural
temperature regulators, keeping buildings warmer in the winter and cooler in the summer,?®
which would reduce Detroit’s utility bills and carbon footprint. Last, urban agriculture
encourages community composting operations that turn food-waste into useful resources for
urban agriculture.29

C. Economic Benefits

The United States Department of Agriculture estimates that locally produced food will become
a $7 billion market by 2012.%° Detroit is in a unique position to foster urban agriculture because
of its 55 square miles of vacant land.?! Urban agriculture could potentially generate $200
million in sales and create 5,000 jobs.32 Further, when urban agriculture increases the quality of
life in Detroit, property values will rise, giving new homeowners an incentive to live in Detroit
and increase the tax base.*®

D. Current Urban Agriculture in Detroit

Detroit has approximately 113—-263 community garden plots maintained by groups of citizens,
and approximately 900 urban gardens that are smaller individual plots maintained by
individuals or small groups.®* These smaller gardens and plots are used primarily for personal
and community consumption. The gardens are spread throughout the city in no pattern,
appearing wherever there is sufficient space and energy for a community to maintain them.
Most important, and the focus of this proposal, is that some urban agriculture occurs on vacant
land that has reverted back to the city.

Some individuals and groups have proposed farming larger areas of land. For instance, Gary
Wozniak, project director for the Recovery Park program, hopes to farm 20 acres of vacant
Detroit land.* Detroit has yet to approve the project. Similarly, Detroit businessman John Hantz
has proposed establishing the Hantz Farms project, which would involve farming 2,000 acres of
vacant city-owned land.*® Detroit has yet to approve this plan as well, although the city did

4.

2" Nancy Kaffer, Water plant works to run freely again: Detroit aims to present feds a plan by Aug.,
CRAIN’S DETROIT BUSINESS, May 22, 2011, available at
http://www.crainsdetroit.com/article/20110522/FREE/30522997 3/water-plant-works-to-run-freely-again-detroit-
aims-to-present-feds-a-plan-by-aug.

% |ittleworth & Garner, supra note 8, at 7.

9 NC STATE UNIV., COMMUNITY BACKYARD COMPOSTING PROGRAMS CAN REDUCE WASTE & SAVE
MONEY 2 (1996) available at http://www.bae.ncsu.edu/topic/vermicomposting/pubs/composting.pdf.

% |_jttleworth & Garner, supra note 8, at 7.

'1d. at 6.

%1d.

% Byoung-Suk, supra note13.

¥1d. at 32-33.

% John Gallagher, Detroit’s proposed urban farms face hurdles, Detroit officials hesitant to OK large
projects, The DETROIT FREE PRESS Nov. 13, 2010,
http://www.freep.com/apps/pbcs.dll/article? AID=/20101113/BUSINESS04/11130373/Detroit-s-proposed-urban-
farms-facgg—hurdIes&template:fuIlarticle.

Id.
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agree to sell Hantz 3.5 acres of land on which Hantz will plant 1,000 oak trees.?’ Further, even
though Detroit sold Hantz the land to plant oak trees, it has not agreed to allow Hantz to sell
any agricultural products from the land. These larger farms have longer-term implications for
the city of Detroit. Unlike small plots, a larger farm requires substantial economic investment
and has a long-term profit timeline. Owners of larger farms will try to maintain their operations
in the city for long periods of time, creating a potential conflict with the goals of a rebuilding
city.

Part 2

Challenges Facing Urban Agriculture in Detroit

A. Michigan’s Right to Farm Act

This proposal is premised on an important assumption: Detroit must be exempt from
Michigan’s Right to Farm Act (“RTF Act")39 so that it can create specific urban agriculture
regulations, practices and rules.*° Currently, the RTF Act preempts any urban agriculture
regulation that Detroit may promulgate. The RTF Act is intended to protect existing farmers
from urban sprawl by creating a per se defense to nuisance claims against farmers: if a farm
operates consistent with the RTF Act’s “Generally Accepted Agricultural and Management
Practices,” (GAAMPs) then the farm is per se not a nuisance.*!

The RTF Act applies to all farms. The act defines “farm” as “the land, plants, animals, buildings,
structures, including ponds, used for agricultural or aquacultural activities, machinery,
equipment, and other appurtenances used in the commercial production of farm products,
that are engaged in “the operation and management of a farm or a condition or activity that
occurs at any time as necessary on a farm in connection with the commercial production,
harvesting, and storage of farm products."43 (emphasis added). Therefore, any urban
agriculture operation that sells goods cannot be declared a nuisance by local rules.* Detroit
needs the flexibility to create specific urban agriculture regulations, and therefore must be
exempt from the RTF Act. A Michigan House Bill proposed this exemption in 2010 but was not
passed by the House or Senate.* However, on December 14, 2011, the Michigan Commission

n42

% DETROIT FREE PRESS, Commercial Farming to start in Detroit with 1,000 trees, (Aug. 8, 2011), available
at
http://www.daltontomich.com/images/uploads/Commercial_farming_to_start_in_Detroit_with 1,000 trees _ Detro
it_Free Press.pdf.

%1d.

¥ MCL §§ 286.471-286.474 (West 2010).

0 Mogk, supra note 14, at 26-27 (stating that “The Act has no rational application to agriculture within
Detroit. The city should be free to regulate all permitted agriculture uses through the adoption of local zoning and
environmental standards that protect exi[s]ting neighborhoods”).

“1d. at 26.

“2 MCL § 286.472(a) (West 2010).

“* MCL § 286.472(b) (West 2010).

“ Mogk, supra note 14, at 29 (citing Charter Township of Shelby v. Papesh, 267 Mich. App. 92 (2005).

“* Michigan House Bill 6458 proposed to amend the RTF Act so that it would not apply to any city with a
population over 900,000. This was apparently intended to exclude Detroit, although Detroit’s population has
declined below 900,000. H.R. 6458, (Mich. 2010) available at
http://www.legislature.mi.gov/(S(qwtvugz4dfsflgegefzp4bes))/mileg.aspx?page=GetObject&objectname=2010-HB-
6458.
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of Agriculture and Rural Development approved regulatory amendments that exempt Michigan
cities with a population of over 100,000 from State regulations that prohibit local regulation of
farm operations.46

B. Michigan’s Eminent Domain Law

Urban agriculture could bring short term economic revival in Detroit and help to revitalize
blighted areas. However, new growth opportunities may present themselves in 50 to 75
years.”” If Detroit allows citizens to buy vacant land for urban agriculture, then the city would
have to use eminent domain to retake the land when a development project is proposed for
the area. However, the city would not be able to use its eminent domain power because of a
2006 amendment to the Michigan Constitution.

After the United States Supreme Court’s controversial decision in Kelo v. City of New London *,
Michigan citizens voted to change the constitutional guidelines for eminent domain effective
December 23, 2006.* Article 10 § 2 of the Michigan Constitution was amended to state that
““Public use” does not include the taking of private property for transfer to a private entity for
the purpose of economic development or enhancement of tax revenues.””° If Detroit allows
individuals to buy vacant land for urban agriculture, then the city would have no way to revert
the land back to urban uses when new economic opportunities arise. Therefore, Detroit must
create a permit system for urban agriculture and retain ownership of the land for the future.

Part 3

Permit System for Urban Agriculture in Detroit

Detroit needs to establish an urban agriculture permit system with regulations and nuisance
standards that foster and control urban agriculture. This note proposes an urban agriculture
permit system modeled on California’s water permit system: the California Water Code
(“CWC”).>* The CWC is a great example of a permit system that regulates a finite resource in
order to maximize its beneficial use. The CWC encompasses prior appropriation52 and riparian
rights>, and regulates them through a sophisticated permit system.>* Detroit’s urban
agriculture permit system should incorporate all three of those principles, which is why the

“¢ Dawson Bell, State moves to help Detroit, other cities with urban farming, DETROIT FREE PRESS,
http://www.freep.com/article/20111215/NEWS06/112150507/State-move-to-help-Detroit-other-cities-with-urban-
farming (Dec. 15, 2011).

" Ashley Hennen, Urban Agriculture Summit “grows Michigan’s future,” THE HUB,
http://blog.thedetroithub.com/2010/10/29/urban-agriculture-summit-grows-michigans-future/ (Oct. 10, 2009)
(stating that some people see the global economy as “more cyclical than linear”).

“® Kelo v. City of New London, 545 U.S. 469 (2005).

* BALLOTPEDIA, Michigan Eminent Domain Restriction Amendment, Proposal 4 (2006),
http://ballotpedia.org/wiki/index.php/Michigan_Eminent Domain_Restriction_Amendment, Proposal_4 (2006)
(last visited Jan. 5, 2012).

%0 Mich. Const. art. 10 § 2.

51 West’s Ann. Cal. Water Code §§ 1-85350 (2009).

%2 The first party to file an application for use of water has the first priority to that water.

%% All uses of water in California are subject to “reasonable use,” which traditionally is associated only with
riparian water doctrines, but is incorporated into California’s permitting system.

> All parties interested in using water in California must file an application for a permit.
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CWCis a great model. Part A of this section describes the CWC’s regulation system, Part B
describes administration of the system, and Part C adapts the CWC to create a model for
Detroit’s urban agriculture permitting system.

A. The California Water Code

The CWCis a useful example of a permit system that regulates the use of a limited resource for
the benefit of the public.”® California’s water law originated with miners staking claims to water
flows during the California gold rush.>® California was originally a prior appropriation state, but
evolved to incorporate riparian principles, and currently has a permitting system.>’ Four
conditions must be met in order to use water in California; 1) there must be a specific applicant
or water user; 2) the applicant must file an application with the State Water Resources Control
Board (“SWRCB”); 3) the applicant must put the water to “beneficial use,” and 4)
unappropriated water must be available to supply the proposed use.’® In addition to the above
requirements, all water uses must comply with California’s Public Trust Doctrine, which states
that water is held in trust for the people by the state so that they may enjoy its use.>

The CWC defines “beneficial use,” and any application that proposes a non-beneficial use is
denied. This gives the SWRCB the authority to determine whether a use is beneficial or not.
Further, California’s Public Trust Doctrine overrides any SWRCB permit, and a court may nullify
a permit that violates the Public Trust Doctrine.® The integration of permitting and the Public
Trust Doctrine makes the CWC a great model for an urban agriculture permit system.

B. Administration

1. System Administration

The SWRCB maintains and administers California’s water permit system.®! The SWRCB’s
proposed budget for the 2010-11 fiscal year is $825,592.00.%? Operating a comprehensive
resource board is expensive, and Detroit likely cannot afford a brand new city department.

If Detroit determines that a new division of city government would be too expensive or
politically impossible, then it could delegate the responsibilities to an a existing city
department. Currently, the Department of Buildings and Safety Engineering receives all

*Supra note 51.

*® Roderick E. Walston, California Water Law: Historical Origins to the Present, in SELECTED WORKS OF
ROBERT E. WALSTON 1 (2008), available at
http://works.bepress.com/cgi/viewcontent.cgi?article=1000&context=roderick_walston.

> |d. (Stating that California’s prior appropriation system, or “first in time, first in right,” was integrated
with a riparian system, and eventually became the modern permitting system).

%8 Littleworth & Garner, supra note 8, at 216-17.

¥ WALTSON, supra note 56, at 8. See National Audubon Society v. Superior Ct. Alpine Cnty., 658 P.2d 709
(Cal. 1986:3) (stating that State Board water permits are subject to California’s Public Trust Doctrine).

Id.

81 CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY, The History of the California Environmental
Protection Agency, http://www.calepa.ca.gov/about/history01/swrcb.htm (last updated Jan 7. 2009).

%2 Governor’s Budget 2010-11, 3940 State Water Resources Control Board,
http://www.ebudget.ca.gov/StateAgencyBudgets/3890/3940/department.html (last visited Dec. 4, 2010).
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applications for building modifications, including agricultural land use permits.®® The
department could administer a permit system for urban agriculture.

2. Initial Property Survey

The doctrine of prior appropriation grew out of the fundamental idea that water is a finite
resource.®® Detroit’s estimated 55 square miles of vacant land®® constitute a finite resource,
albeit in low demand. Detroit should survey its vacant land to determine which plots are
suitable for urban agriculture. By limiting the amount of land available for urban agriculture,
the city would create demand for its use and a market for the sale or lease of urban agriculture
permits.66 Further, by taking a comprehensive survey and designating which vacant land is
available for urban agriculture, Detroit can plan urban agriculture into its overall plan for
growth.

In determining whether a vacant plot is suitable for urban agriculture, the city should conduct a
multi-factor analysis. The city should consider: 1) the location of the plot (neighborhood, school
nearby, main road access etc); 2) the size of the plot; 3) whether there is farming on the plot
currently;®” 4) whether there is a growing operation proposed for the plot; 5) the proximity of
the plot to a food market or other point of sale; 6) whether adequate water may be pumped or
delivered to the plot; 7) how the plot fits into the city’s comprehensive growth plan (an urban
garden in a proposed industrial area would not benefit industry or agriculture); 8) how the
proposed urban garden would fit into the current neighborhood; 9) economic concerns;® and
10) most important, the estimated or measured level of lead contamination in the soil.*® After a
comprehensive list of property suitable for urban agriculture is created, the city can implement a
permit system.

C. Detroit’s Urban Agriculture Permit System’®
1. Background Principles
After the city determines which vacant land is suitable for urban agriculture (“Farmable Land,”

% MoGk, supra note 14, at 26.

 WILLIAM GOLDFARB, WATER LAW 15 (1984).

%5 OOSTING, supra note 1.

% GOLDFARB, supra note 64, at 17 (stating that one tenet of prior appropriation is that a permit is
transferrable to another party via sale).

" MoGk, supra note 14, at 32-33 (stating that there are currently around 900 urban gardens in Detroit).

® There are a number of tax issues for the city in determining where urban agriculture should be located.
Those concerns are outside the scope of this paper. For a discussion of tax incentives and lease options, see MOGK,
supra note 14, at 22-26.

% Detroit’s soil, like soil in all urban areas, has lead contamination in varying amounts, caused by lead
paint chips and dust from the remains of demolished buildings, emissions from lead-based gasoline, and airborne
lead from industry. 1d. at 10. For a detailed discussion of soil testing in urban environments for contaminants,
including lead, see Allison H. Turner, ENVTL FIN. CENTR., Urban Agriculture and Soil Contamination: An
Introduction to Urban Gardening, (2009) available at
http://cepm.louisville.edu/Pubs WPapers/practicequides/PG25.pdf.

" For this section, all principles are adapted from the California Water Code. Footnotes to the California
Water Code simply identify the pertinent code sections that inspired the proposal. Footnotes do not mean that the
California Water Code supports the assertions of this proposal.
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hereinafter “FL”), the permit system can begin.”* The first principle of the permit system is that
all FL is property of the city of Detroit and remains city property.’? The second principle is that
all FL is available for farming (“Reasonable Farming Operations,” hereinafter “RFO”) as long as
no other person has already begun RFO.”? Hereinafter, unused FL will be referred to as
Available Farmable Land (“AFL”). Therefore, a person may apply for a permit to begin RFO on
AFL.

The city should create a definition of RFO to which all applicants must adhere.”* Anyone who
applies for a permit and fails to show that he or she will operate within the city’s definition of
RFO will not be granted a permit. Further, if a party is granted a permit, and then ceases RFO or
violates the requirements of RFO, that party’s permit will be revoked. This requirement ensures
that AFL is used for RFO at all times. The city can guarantee that urban agriculture exists in the
city by conditioning permits on actual RFO. Otherwise, the AFL reverts back to the city and
becomes available to new applicants.

The city should define RFO to create the most beneficial use of the AFL for the city, the public,
and the environment.”® RFO should define: 1) which operations constitute “Farming
Operations;” 2) which crops are considered to be “Farm Crops;” 3) what may be done with
crops after harvesting (private consumption, sold at market, sold to distributor, sold to
restaurant, used to create secondary food products etc.); 4) which animals and livestock are
considered to be “Farm Animals;” 5) which structures are considered “Farm Structures:” and 6)
other substantive definitions. Defining what “Farming Operations” are, and then denying
applications that do not show that the applicant will practice those operations on AFL, will
control the use of city land. Further, a working definition of “Farming Operations” is more
flexible than zoning and nuisance ordinances and much more flexible than the definition of
farming under the RTF Act.”®

The city should also define “reasonable” operations, which apply to the “Farming Operations”
defined above.”’ “Reasonable” standards could specify: 1) what farming methods are
appropriate or necessary for certain crops (irrigation, drip irrigation, greenhouse farming etc.;)
2) what seasons are appropriate for certain crops; 3) what fertilization techniques are
appropriate or necessary; 4) what equipment is appropriate to use on the plot (it may not be
reasonable to use a John Deere combine to harvest a small urban corn plot); 5) what times of
the day are acceptable for loud farm equipment; and 6) any other standards the city deems

™ West’s Ann. Cal. Water Code §§ 1200, 1202 (2009) (defining which waters of California are available
for appropriation under the State Board permitting system).

2 West’s Ann. Cal. Water Code § 102 (2009) (stating that all waters within the State are property of the
people of the State).

3 West’s Ann. Cal. Water Code § 1201 (2009) (stating that all waters that are unappropriated or are not
riparian are available for new appropriation).

™ West’s Ann. Cal. Water Code § 1240 (2009) (stating that the purpose for appropriation must be some
beneficial purpose, and when that purpose ends the right ceases).

"> Detroit must be exempt from the RTF Act; see supra Part Il A.

® MoGk, supra note 14, at 30 (describing the painstakingly difficult procedures for changing GAAMPs
under the RTF Act).

" Supra note 74.
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appropriate. A “reasonable” requirement could ensure that each small plot will have
individually tailored requirements. For instance, it may be reasonable to have 100 chickens on
AFL 5 miles from downtown Detroit but only 5 chickens on the rooftop of an elementary school.
Finally, if the city determines that an individual is not practicing RFO, then it has the power to
revoke the permit, and the AFL would become available to new applicants.78

2. The Permit Process

After a person has decided to use AFL for RFO, he or she must file an application with the
appropriate city department.”® That application should include 1) the name and address of the
applicant, 2) the location and address of the AFL, 3) the nature and size of the RFO on the AFL,
4) the location and description of any proposed construction on the AFL, 5) the intended use of
the harvest of the RFO, 6) the time when any construction will begin, 7) the time required to
complete the construction, 8) all data from pertinent city or state departments concerning the
extent, if any, to which the urban environment would be affected by the RFO, including a
statement by the applicant of measures proposed to be taken to eliminate or minimize those
effects, and 9) how much water, if any, the RFO will require and where the applicant intends to
get that water supply.®® The city may also require the applicant to produce any maps, diagrams,
or other data that the city determines is necessary to make a sound decision on the
application.81

After an applicant files an application, he or she establishes priority to use the AFL over later
applicants.82 A significant good faith effort to complete the application and secure the AFL must
be made in order for it to hold a priority and be considered for review.® If an application does
not reflect a good faith effort, then that application will not hold a priority. If an application
reflects a good faith effort, but is missing minor information, then the applicant receives an
extension to perfect the application and the applicant holds a priority of use to the AFL.2* If the
applicant then fails to perfect the application after the extension, then the applicant loses his or
her priority.®> At any time the city may seek supplemental information from the applicant.®®

"8 West’s Ann. Cal. Water Code §§ 1227.4, 1240, 1241 (2009) (stating that the board may revoke any water
right that is being used for a purpose which the development was not intended, that if water is not put towards a
beneficial purpose the right to use ends, and stating that when that happens the water returns back to the public).

" West’s Ann. Cal. Water Code § 1225 (2009) (stating that the right to use water cannot be acquired except
upon compliance with the water code provisions).

8 West’s Ann. Cal. Water Code § 1260 (2009) (outlining the elements of a California water permit).

8 West’s Ann. Cal. Water Code § 1261 (2009) (stating that maps, drawings, and other data may be
necessary).

8 West’s Ann. Cal. Water Code § 1270 (2009) (stating that a bona fide application holds a priority).

83

Id.

1d.

8 West’s Ann. Cal. Water Code § 1271 (2009) (stating that an unperfected application is means for
rejection).

% West’s Ann. Cal. Water Code § 1275 (2009) (stating the board has the right to request supplemental
information).
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After an application is filed, the city will post notice of the filed application to inform all
interested city organizations and the public.®” The notice gives any party opposed to the
issuance of a RFO permit an opportunity to protest the application.®® An objection must be filed
within 10 days of notice and must contain: 1) the name and address of the protestant, 2) good
faith reasons for the protestant’s objection of the approval, 3) the protestant’s signature.®
After the initial application is perfected and all objections are filed and heard, the board may
grant or deny the permit.90

If the permit is granted, then the applicant must sign an agreement stating that the permit is for
a specific time period only, that the granting of one permit does not give the applicant a right to
further permits, and that the city may choose to deny an application for a subsequent permit
for any lawful reason, including converting the land back to urban use. Each permit must have a
specified duration that is long enough for a farmer to get one or more crop cycles from the
land, but short enough that the city has the ability to change the use of the land if and when a
new development becomes feasible. Permits lasting 3-5 years may be a suitable compromise.
The city should use the same length of time for all permits. However, a current permit holder
has priority when re-applying for a RFO permit on the same AFL.

3. Fees

Initial application fees must be cheap enough to entice potential urban agriculturalists to apply.
Exorbitant application fees could force urban agriculture “underground” and rob the city of an
opportunity to foster a growing industry. Currently, the fee to obtain a special land use and
zoning permit in Detroit is probably prohibitive for most urban farming projects.91 To initiate
the urban agriculture permit system, the permit fee in the first round of permitting should be
close to zero. In the future, if the permit system is healthy and urban agriculture is economically
successful, the city could increase fees to support the expenses of the governing body.
However, in the immediate future, the fees should be low to motivate people to begin RFO on
AFL.

Part 4

Conclusion

Detroit holds a unique opportunity to foster urban agriculture due to its vast amounts of vacant
land. Urban agriculture has the potential to boost the econ