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or discriminated against, and (3) a causal connection existed be-
tween the protected activity and the adverse employment action.3

If a plaintiff successfully proves a prima facie case under the 
WPA, the burden shifts to the employer to articulate a legitimate 
business reason for the adverse employment action. If the em-
ployer produces evidence establishing a legitimate reason for the 
adverse employment action, the individual has the opportunity to 
prove that the legitimate reason offered by the employer was not 
the true reason, but was only a pretext for retaliatory action.

Protected Activity under the WPA

Under the WPA, a “protected activity” is defi ned as (a) re-
porting to a public body a violation of a law, regulation, or rule, 
(b) being about to report such a violation to a public body, or 
(c) being asked by a public body to participate in an investiga-
tion.4 An employer is entitled to objective notice of the report or 
threat to report by the whistleblower.5 Thus, the employer or the 
person who fi red or disciplined the employee must have had prior 
knowledge of the protected activity in which the employee en-
gaged.6 When an employee has made a report to a public body, 
the case will often turn on the employer’s knowledge of the em-
ployee’s alleged protected activity.

A whistleblower does not have to demonstrate an actual viola-
tion of the law as long as the employee suspects in good faith that 
a violation of the law has occurred or will occur in the future. The 
whistleblower bears the burden of establishing that he or she was 
justifi ed in believing that a report to a public body was neces-
sary.7 Accordingly, an individual does not engage in a protected 
activity when (1) that individual has no evidence of a violation 
of the law or (2) the individual’s suspicions were not reasonable 
at the time he or she reported or made a threat to report.8

The employer’s intent is irrelevant to an employee’s burden of 
proving that he or she engaged in a protected activity by report-
ing or threatening to report a violation of the law:

There is no sliding scale in the WPA based on the employer’s in-
tent. Regardless of the quantum of proof of the employer’s ill will, 
the act requires an employee to prove he was engaged in protected 
activity. The statute does not provide that the more obvious the 
employer’s bad behavior, the less the plaintiff is required to do. In 
fact, almost the opposite is true.9
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Employers are increasingly confronting lawsuits fi led by for-
mer employees claiming to be whistleblowers or victims 

of re taliation for reporting violations of the law. Whistleblowers 
have become celebrities and have created considerable problems 
for those whom they accuse. Employers discover that the stan-
dards required of the whistleblower are simply not very onerous. 
As claims of retaliation are often fact-intensive, the courts are re-
luctant to resolve such cases short of trial. In Michigan, individu-
als who believe that they have been terminated for reporting 
misconduct often pursue actions under the Whistleblowers’ Pro-
tection Act (WPA)1 or the common-law claim for wrongful dis-
charge in violation of public policy.

The WPA is designed to afford protections for employees who 
report in good faith violations or suspected violations of the law. 
Since whistleblower claims are analogous to the anti-retaliation 
provisions of other employment statutes, Michigan courts have 
adapted the analytic tools developed under Michigan’s civil rights 
laws.2 First, a plaintiff must establish a prima facie case by dem-
onstrating that (1) he or she was engaged in a protected activity 
as defi ned by the WPA, (2) he or she was subsequently discharged 
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A plaintiff must demonstrate that his or her engagement in a 
protected activity was causally related to an adverse employment 
action. A plaintiff must come forward with more than just a mere 
temporal relationship.10

An individual acting in good faith should have the intent “ ‘to 
inform the public on matters of public concern, and not personal 
vindictiveness.’ ”11 Courts have rejected claims when the individ-
ual’s sole motive was a purely self-serving attempt to retain em-
ployment or an offensive weapon in response to criticism.12 If the 
employee lacks a good-faith basis for reporting, courts generally 
will not fi nd the required causal connection.

A plaintiff can establish that he or she engaged in protected 
activity by demonstrating that he or she was “about to report” a 
suspected violation. Because of the tenuous nature of such a claim, 
the WPA requires that a plaintiff prove “by clear and convincing 
evidence that he or she was about to report” an actual or sus-
pected violation.13 An employee who is “about to report” must be 
on the verge of doing so. The person who initiated the adverse 
employment action must have been aware that the individual 
was about to report the violation. In cases in which a plaintiff 
actually threatened to report his or her employer, courts have 
considered that act to be suffi cient.14 An individual, however, may 
not be able to establish the requisite causal connection if the em-
ployer considered the threat inconsequential.15

Public Bodies as Defined by the WPA
An employee cannot sustain a WPA claim solely by internal 

complaints to a private employer.16 The WPA requires that an 
employee’s report or imminent report be to a “public body” as 
defi ned under the WPA.17 When an individual is employed by a 
public body, the individual’s complaints to his or her supervisor 
and others within that public body can serve as the basis for a 
claim under the WPA.18

Although the WPA generally defi nes public bodies as agencies 
of state or local government, the defi nition also includes a “law 
enforcement agency or any member or employee of a law enforce-
ment agency.”19 Courts have wrestled with the issue of whether 
federal agencies can be considered law enforcement agencies and, 
in turn, public bodies.

In Lewandowski v Nuclear Mgt Co, a panel of the Court of Ap-
peals held that the federal Nuclear Regulatory Commission is not 

a “law enforcement agency” because it is not involved in the “pre-
vention of criminal activities.”20 The NRC is a “regulatory agency” 
lacking independent criminal enforcement powers.21

In Ernsting v Ave Maria College, a divided panel concluded 
that the United States Department of Education (DOE) is a “law 
enforcement agency” and, thus, a “public body” for the purposes 
of the WPA. The Ernsting majority concluded that the DOE as an 
executive department was a law enforcement agency with the 
power to enforce the laws within its purview.22 The Ernsting ma-
jority attempted to distinguish Lewandowski on the basis of the 
DOE’s authority to conduct criminal and civil investigations.23

Under a broad interpretation of the Ernsting decision, any fed-
eral executive department that has enforcement powers arguably 
would be a public body. Under the reasoning of Lewandowski,
federal law enforcement agencies should be limited to those gov-
ernmental units having the independent ability to enforce laws 
that have criminal penalties. These contrasting defi nitions of “law 
enforcement agency” may require further judicial clarifi cation.24

Remedies Available to Whistleblowers
Under the WPA, an individual who has been the victim of re-

taliation must act quickly to preserve the claim and to prevent fur-
ther alleged wrongdoing. Unlike most other employment-related 
causes of actions that allow an employee to wait years to bring 
a claim, a whistleblower must bring his or her cause of action 
within 90 days of the occurrence of the alleged violation of the 
WPA.25 The employee cannot avoid this short limitations period 
by using another theory of liability based on the same facts since 
the WPA is a plaintiff’s exclusive remedy.26

The WPA can be a powerful shield for employees who attempt 
to expose their employers’ wrongdoing. The remedies to which 
a successful whistleblower may be entitled include a full range of 
damages, such as back pay and front pay, damages for emotional 
distress, legal costs, and reasonable attorney fees.27

Public Policy Exceptions 
to the At-Will Employment Doctrine

Claims of retaliatory discharge in violation of public policy 
are frequently joined with whistleblower claims. Although an at-
will employee generally cannot sustain an action for wrongful 
termination, Michigan law recognizes that “some grounds for dis-
charging an employee are so contrary to public policy as 
to be ac tion able.”28 Suchodolski v Michigan Consoli-
dated Gas Co announced three public 
policy exceptions to the at-will em-
ployment doctrine: (1) when the 
em ployee is discharged in 
violation of an explicit 
legislative statement pro-
hibiting discharge of 
employees who act 
in accordance with 
a statutory right 

Fast Facts:
• Courts have rejected claims when the individual’s sole motive 

was a purely self-serving attempt to retain employment or as an 
offensive weapon in response to criticism.

• An employee cannot sustain a WPA claim solely by internal 
complaints to a private employer.

• Unlike claims under the more expansive WPA, claims for 
retaliatory discharge in violation of public policy have been 
treated as narrowly defi ned exceptions to Michigan’s at-will 
employment doctrine.
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or duty, (2) when the employee is discharged for failing or refus-
ing to violate the law in the course of employment, and (3) when 
the employee is discharged for exercising a right conferred by a 
well-established legislative enactment.29 “A public policy claim is 
sustainable, then, only where there also is not an applicable stat-
utory prohibition against discharge in retaliation for the conduct 
at issue.”30 While WPA claims may arguably be brought for ad-
verse employment actions other than termination, these public 
policy exceptions are common-law exceptions to the at-will em-
ployment doctrine and should not be applied to circumstances 
other than terminations from employment.31

Termination for reporting poor management decisions cannot 
be the basis of a claim of violation of public policy.32 Accordingly, 
an employee’s failure to support questionable business decisions 
will not immunize the employee from termination.

Importantly, if the individual’s conduct would fall within the 
protections of the WPA or another statute prohibiting retaliatory 
discharge, a public policy claim cannot survive. An individual, 
however, is not automatically entitled to redress of a public policy 
claim merely because the individual cannot prevail on his or her 
WPA claim either as a matter of law or factually. In Lewandowski,
the Court dismissed the public policy claim even after noting that 
the individual arguably was refusing to violate the statute when 
he notifi ed the NRC of the purported violations.33 In rejecting the 
claim, the Court explained that the plaintiff “did not cite any case 
in which a public-policy wrongful discharge claim.. .was then 
found viable under the second or third prong of Suchodolski.”34

Unlike claims under the more expansive WPA, claims for re-
taliatory discharge in violation of public policy have been treated 
as narrowly defi ned exceptions to Michigan’s at-will employment 
doctrine. Individuals who act out of a good-faith belief that their 
employers are engaging in misconduct will fi nd more signifi -
cant protection from retaliation under the Whistleblowers’ Pro-
tection Act. ■
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