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Disabilities and the Law

By David M. Stokes and Mark Cody

ebbie needed to consult an attorney. Her husband had served

her with divorce papers that morning. She knew things were
rocky, but she wasn’t expecting this. Quickly searching the Inter-
net for an attorney, she pulled up the name of a likely candidate:
David was local, handled divorce cases, and was hopefully avail-
able. A short while later, she contacted David’s paralegal, Stacey,
using the Michigan Relay Service, because Debbie is profoundly
deaf and uses sign language. Fortunately, Stacey was familiar with
the service and let Debbie know she had studied sign language
while earning her degree as a legal assistant. Stacey arranged a
meeting for that afternoon.

Wow, thought Debbie, that’s unusual, having someone at a
law office that knows a little about being deaf. Maybe this will
work out.

“David, we have a divorce appointment at 3 p.m. today,” said
Stacey. “I wanted to let you know the client is deaf and uses
sign language.”

“Thanks for letting me know. You studied that in college,
didn’t you, Stacey?”

“Yes, but it has been years since I used it. I only took a few
classes because they were offered and I could use them for credit.
I did learn a lot.”

“Well, do you think you could handle the intake with me?”

Communication
Breakdown

Ensuring Access for the Deaf

“Sure, T'll give it a try. I'll be the interpreter.”

“Great. That will save us the trouble of tracking down some-
one and paying them. After all, this is just the initial consult.”

Doubly good, thought David, since I don’t charge clients for
the intake anyway.

When Debbie arrived, she was greeted by Stacey, who halt-
ingly signed her name and welcomed her into the office.

Hmm, thought Debbie, I'm not so sure about this. She doesn’t
seem too good at signing. Maybe she is just adjusting.

Debbie started to sign rapidly to Stacey, who looked like she
understood some of what was being said but gradually began to
glaze over. Debbie stopped.

I know that look, she thought. She doesn’t have a clue what
I'm signing. I'll slow way down.

“Do you have a license? Are you a qualified interpreter?” asked
Debbie. She was upset about her legal problems, but she also
knew she needed to communicate clearly. The deaf community
had been talking for years about getting quality interpreters. She
didn’t think she would be in such a dire situation testing it first-
hand. In her work for the state’s Division on Deaf and Hard of
Hearing, Debbie knew that the law required a qualified inter-
preter when she met with an attorney.



Fast Facts

The new Deaf Persons’ Interpreters Act amendments (DPIAA) make
it a misdemeanor to misrepresent oneself as a qualified interpreter
at the risk of a fine, 90 days in jail, or both.

If the Americans with Disabilities Act requires an interpreter,
the DPIAA apply.

All people working as interpreters in Michigan must have national
or state certification.

Businesses who hire unqualified interpreters may face fines as
_ high as $10,000.

Stacey wasn't quite sure what was being asked, but made a
stab at it.

“Yes, I'm the interpreter. I'm his paralegal. We don’t have li-
censes. Come with me and we will meet with David.” Debbie fol-
lowed Stacey to David’s office.

David spoke. “Stacey, tell her this: Hi, Debbie. I'm sure this is
a tough time for you and I want to help. Tell me what has hap-
pened. I have Stacey here with us today to interpret. It will help
if T can look at the complaint.”

“I got these papers from my husband, Floyd,” signed Debbie
rapidly. “Is that a complain—I don’t know the word? He wants a
divorce. T have kids. 'm worried what will happen to them. I'm
confused and need help.”

Stacey gamely did her best at signing. Was her husband’s name
Lloyd or Frank or what? I know I signed “complain,” she thought,
but I figured it’s the same as complaint. As the interview went on,
Stacey became increasingly uncomfortable.

Debbie had concerns, too. She didn’t know every interpreter
in Michigan, but she did know many in this area. Stacey was not
familiar to her, and she never saw an interpreter license. Besides,
she was spelling out too many words and wasn’t fluid.

“Wait, wait, wait,” signed Debbie impatiently. “I'm not under-
standing what is being said here. 'm confused. I'm supposed to
have a qualified interpreter. I don't think she is.”

‘I don’t know what you mean,” said David. “Stacey studied sign
language in college. That should be enough.”

“Well, it isn’t,” Debbie signed. “I'm leaving!”

Such scenarios are far too common. Deaf individuals require
clear, accurate communication through a qualified interpreter. A
number of federal and state laws mandate that attorneys provide
“effective communication” when dealing with individuals with di-
minished hearing characteristics. Often, the hearing person takes
the ability to communicate for granted. We expect to be able to
converse with our attorneys, doctors, financial advisors, teachers,
and others. This is never a given for deaf individuals who use
American Sign Language.

When working with individuals with hearing impairments, it
is important to learn what form of communication they use. The
level of hearing loss, age of onset, education, and age of the in-
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dividual will impact whether they use spoken or written English
or American Sign Language. Generally, the later in life that a per-
son is affected by hearing loss, the more likely he or she will rely
on residual hearing and use English, either spoken or written.
This group will also benefit more from the use of hearing aids or
amplification. The Michigan Deaf Persons’ Interpreters Act (DPIA)!
does not readily apply to this group. Instead, it is designed for
those individuals who are deaf and rely on a visual language,
American Sign Language, to communicate. Both groups have dif-
ferent needs. For a more extensive discussion of this, please see
a previous article in the Michigan Bar Journal, “The Accessible
Law Office.”

Because of the unique communication needs of the deaf, the
Michigan legislature passed the DPIA in 1982. The law positively
impacted the lives of people with hearing impairments by requir-
ing the use of interpreters when a deaf individual needed to inter-
act with governmental systems such as courts or state agencies.

However, the provisions of the law became outdated in scope
and terminology and lacked an enforcement mechanism to rem-
edy violations. Recent amendments to the DPIA are designed to
address these issues and will affect how Michigan attorneys serve
the deaf and hard-of-hearing population of Michigan. These amend-
ments (DPIAA) are the first since the initial passage of the act
and reflect a change in the role of interpreters’ qualifications,
provision of interpreters to the deaf, and a broader application of
the law since the passage of the Americans with Disabilities Act
(ADA)? in 1990.

The law ensures that deaf and hard-of-hearing people are
provided effective communication with the hearing world. Ac-
cording to the State of Michigan Division on Deaf and Hard of
Hearing (DODHH), there are more than 90,000 deaf people in
Michigan.® While not every deaf person needs an interpreter, a
sizable population does require the service.

Major substantive changes to the law include new requirements
for interpreter qualification and certification, the complaint proc-
ess, new criminal provisions affecting both individuals holding
themselves out as interpreters as well as entities using the serv-
ice, and the broadened scope of the law to encompass ADA Title
11T entities. The new provisions impose significant sanctions, in-
cluding jail time and fines, making provision of an interpreter a
serious consideration for the legal profession.

Among the flaws of the previous law was the omission of a
significant population of individuals who are deaf-blind. These
individuals require tactile signing, which is profoundly different
from the visual language of American Sign Language. It requires
the interpreter to translate the spoken word into sign while the
deaf-blind individual lightly holds the interpreter’s hands and fol-
lows the sweep and arc of the signs. Signed responses are then
voiced by the interpreter. The new amendments broaden the scope
of individuals protected by the act to include individuals who are
deaf-blind, and require that interpreters are qualified for this spe-
cialized type of interpreting.’

Interpreter qualification is an ongoing process fraught with
debate within the interpreter community. Standards have been
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proposed, debated, rejected, and adopted many times over the
course of many years. The new law creates a clear definition of
interpreter qualifications predicated on certification by a national
board or meeting state standards. All people working as interpret-
ers in Michigan must have national or state certification. While not
a new provision, it is significant that a statutory privilege is estab-
lished for interpreters, rendering communications confidential.
MCL 393.503a significantly expands the range of individuals
who are required to adhere to the law. Previously, the DPIA ap-
plied only to state entities such as courts, agencies, boards, and
departments. A provision was added to expand coverage to “an
entity that is required to provide a qualified interpreter in circum-
stances described under section 3a.”® Section 3a goes on to state,
“If an interpreter is required as an accommodation for a deaf or
deaf-blind person under state or federal law, the interpreter shall
be a qualified interpreter.”” Many federal and state laws could
also apply—the Rehabilitation Act (commonly known as Section
504),® the ADA,’ or the Persons with Disabilities Civil Rights Act.'
One rule of thumb: if the ADA requires an interpreter, the DPIAA
apply. These various civil rights statutes are written broadly enough
to encompass interpreters. Attorneys and law offices will be gov-
erned by these laws and, hence, by the new DPIAA, requiring at-
torneys to hire qualified interpreters when serving deaf clients.
By far, the most comprehensive changes are in the section ad-
dressing interpreter qualification and impose sanctions on inter-
preters as well as institutions using interpreters.' The new DPIAA
make it a misdemeanor to misrepresent oneself as a qualified in-
terpreter at the risk of a fine, 90 days in jail, or both. This provi-
sion is currently in effect. Additionally, an interpreter or applicant
for certification who violates these provisions can also face sanc-
tions by the DODHH, including an application for interpreter cer-
tification being rejected or certification being revoked, suspended,
or limited. The DODHH is charged with oversight in the qualifi-
cation process and will maintain lists of qualified interpreters.
Many businesses are now affected because of the expansion
under MCL 393.503a. Subsequently, care must be taken to employ
qualified interpreters. Businesses who hire unqualified interpret-
ers may face fines as high as $10,000.!? These provisions are not
currently in effect, pending promulgation of regulations. At the time
of this writing, the rules promulgation process was incomplete.
The imposition of criminal sanctions sends a clear message
regarding the seriousness of the problem. Tragic results can oc-
cur when unqualified interpreters are used, as evidenced by a
case in Virginia. Under Virginia law, a qualified interpreter is re-
quired. A deaf rape victim was interviewed with an unqualified
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interpreter present. During the course of a preliminary exami-
nation, the victim signed “forced intercourse,” but the interpreter
erroneously translated that to “make love.” Fortunately for the vic-
tim, an experienced, qualified interpreter was provided for later
proceedings. Obviously, competence can be crucial in a case."?

Communication is the life blood of the legal trade. Fair and
equal access to the legal system should be afforded to all indi-
viduals. The provisions of the DPIAA ensure that a deaf client will
have equal access. m
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