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Compensation of Fiduciaries
and Their Attorneys
By George M. Strander

O

ne of the most common subjects of inquiry and liti
gation in probate court cases is the appropriateness of
the fees charged against an estate by a fiduciary and
his or her legal counsel. This article aims to clarify the legal standards governing this compensation.
Under the Estates and Protected Individuals Code (EPIC), fi
duciaries are, in general, entitled to “reasonable compensation”
for their activities.1 Additionally, as part of their duties, fiduciaries are authorized to employ attorneys, who are also entitled to
reasonable compensation for “necessary” services;2 this compensation is also explained by the Michigan Rules of Professional

Conduct at 1.5(a).3 Pre-EPIC statutes used similar concepts and,
more recently, courts have found pre-EPIC caselaw relevant to
current law.4
Caselaw recognizes that fee rules applying to one fiduciary
may apply to another.5 A kinship is also recognized between fiduciary fee standards and those applying to fiduciary attorneys.6
Accordingly, this article assumes that a single basic rule governs
compensation for all fiduciaries and their attorneys, with the understanding that differences exist regarding the specific duties
applying to any given type of fiduciary and with respect to an
attorney’s status as a professional instrument of the fiduciary.
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What is chargeable against an estate?
When faced with the question of whether a fiduciary or a fidu
ciary’s attorney can have fees for services paid from the relevant
estate, Michigan appellate courts have found that such services
must be necessary in furtherance of the fiduciary’s duties and not
the product of a detrimental breach of duty.

Services must be necessary
Caselaw governing compensation of fiduciary attorney fees
has reaffirmed the statutory requirement that these services be
“necessary.” In its 1937 case, Becht v Miller,7 the Michigan Supreme
Court found that when there are no complicated legal questions
in a case, not all of an attorney’s 10 months of billed work in a
decedent estate administration can be deemed necessary, and
thus, cannot all be compensable.8
Becht also shows that the compensation of fiduciaries themselves must be for necessary services: when an executor’s invoice
shows that the executor and attorney are billing for the same time,
the executor cannot likewise be paid since the services have already been compensated.9

Actions undertaken must be beneficial
Michigan law has long held that the efforts of a fiduciary or his
or her attorney in continuance of the fiduciary’s duties are generally beneficial and chargeable to the estate.10 However, not all actions undertaken by a fiduciary or an attorney further the fidu
ciary’s duties, and such actions would not be compensable. Hence,
participation of the personal representative and attorney in litigation concerning what is properly within the estate, who is an heir,
and whether a trust is valid does not benefit the estate and is not
a fiduciary function, and the fees for such are not compensable.11

FAST FACTS
Michigan law has long held that the efforts
of a fiduciary or his or her attorney in
continuance of the fiduciary’s duties are
generally beneficial and chargeable to
the estate.
Efforts furthering fiduciary duties are
not compensable if they are the product
of wrongdoing and detrimental to the
fiduciary’s charge.
A trial court should begin its assessment
of reasonable attorney compensation by
determining the fee customarily charged
in the locality for similar legal services.

An estate-based fiduciary (personal representative, trustee,
conservator) is charged with effectively managing the assets of
his or her relevant estate—including marshaling assets or even
petitioning for instruction—and actions following this charge are
compensable. However, advocating a specific result regarding the
makeup or distributees of the estate is not a fiduciary function
and thus not compensable; an estate manager should be above
such internal disputes. Similarly, an individual’s guardian may be
denied compensation for actions advocating for or against one of
several care providers when all are expected to provide the same
protection, since this type of controversy does not increase or
provide for such care.

Wrong and detrimental services are generally not recoverable
Efforts furthering fiduciary duties are not compensable if they
are the product of wrongdoing—e.g., fraud, default, negligence—
and detrimental to the fiduciary’s charge.12 A personal representative can be deprived of compensation and surcharged if a distribution is made early, thereby depriving the estate of a certain
interest income.13 Likewise, if a corporate trustee enjoying substantial control over investments establishes what is tantamount to a
commercial investment plan, the trustee will be held to a “higher
standard of care,” and the loss of substantial funds can be seen
as detrimental enough to preclude compensation.14
Actions that are the product of wrongdoing and detrimental to
the fiduciary’s charge are not compensable. These types of actions involve more than a judgment error; they involve a breach
of duty, the conditions for which can change with the sophistication and control of the fiduciary. More specifically, a fiduciary’s
failed defense of his or her office due to mishandling of the estate is “not for the benefit directly or indirectly of the estate,” and
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attorney fees expended on it are “not properly a charge against
the estate,”15 in part because “the fiduciary was partially to blame
for bringing about unnecessary litigation....”16 However, when an
executor lost a breach of contract suit because, through error of
judgment, he “unreasonably” terminated a first refusal right, compensation was not withheld since the executor was working to
distribute property in accordance with the will.17 Conversely, even
if an executor prevails in a fraud case, compensation can be denied if the fiduciary’s earlier actions unnecessarily prompted litigation in the first place.18

Unless practically impossible to compute,
compensation for a fiduciary and an
attorney should be initially set by
combining the time spent with the rate
customarily charged in the locality
for those services.

What is a proper level of compensation?
The general assumption in Michigan caselaw is that a fiduciary or attorney will receive compensation based on a rate of
pay (usually hourly), time spent, and other possible relevant factors. One exception to this format, noted by the Court of Appeals
in Comerica v Adrian,19 is when the calculation of time spent on
relevant service is, in practice, impossible.20

Rates matter
Discounting Comerica-type situations, the Michigan Supreme
Court made clear in its sweeping 2008 opinion, Smith v Khouri,21
that a trial court should begin its assessment of reasonable attorney compensation “by determining the fee customarily charged in
the locality for similar legal services”—one factor of MRPC 1.5(a)—
with the rate being based on “reliable surveys or other credible
evidence of the legal market.”22 In a subsequent unpublished opinion, Buko v Munger,23 the Court of Appeals applied the Smith
rule in a probate court context, albeit for attorney services provided to a respondent in a conservatorship matter.24

Reference to a local norm a la Smith has also been recognized
as appropriate for assessing a reasonable compensation rate for
fiduciaries. In a pre-Smith unpublished opinion, In re Winters
Estate,25 the Court of Appeals found no abuse of discretion when
the trial court relied on an expert’s determination of the “normal
fee of a personal representative in the county” in ruling that the
charged rate was excessive. It has also been long recognized in
Michigan law that a fiduciary performing administrative duties
cannot receive the same rate of compensation as an attorney for
professional services.26

Not all time is recoverable
Smith directs that in any given case the “reasonable number of
hours” employed by an attorney—another factor of MRPC 1.5(a)—
is to be multiplied by the established rate; the resulting amount
is the “starting point for calculating a reasonable attorney fee.”27
With the exception of Comerica, all caselaw discussing the calculation of reasonable compensation for a fiduciary or fidu
ciary’s attorney assumes the relevance of “time spent” in making
the calculation.
In general, fiduciaries and their attorneys must document the
hours they spend on relevant work in order to receive compensation, although such documentation may be in the form of a “written textual description” or even testimony.28

Additional factors
From the starting point generated by the multiplication of hours
by the local rate, the Smith court indicated that adjustments up or
down in attorney compensation should be made from considering the other factors from MRPC 1.5(a).29 Similar, less-extensive
lists of relevant factors for determining the level of reasonable attorney compensation come from Wood v Detroit Automobile InterInsurance Exchange 30 and Becht.31 These additional factors can
be grouped in three distinct classifications: provider, task, and
results. Provider-based factors include the attorney’s reputation,
experience, and ability. Task-related factors involve the novelty
and difficulty of questions posed, skill required, labor provided,
amount of assets or other goods within the attorney’s care, the
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character of the relationship with the client, and any time limitations imposed by the client or circumstances. The results the
attorney obtains form the third class.
5.

Conclusion

6.

Fiduciaries and their attorneys can be compensated by estates
for services that further the fiduciaries’ duties, including the management and distribution of income and assets for estate-based
fiduciaries and the provision of care and custody for individualbased fiduciaries. Unnecessary actions, whether wasteful or already compensated, are not compensable. Neither are actions
stemming from a fiduciary’s breach of duty—as opposed to a
breach of judgment—with the level of that duty dependent on
the fiduciary’s sophistication and control.
Unless practically impossible to compute, compensation for a
fiduciary and an attorney should be initially set by combining the
time spent with the rate customarily charged in the locality for
those services. An attorney’s compensation can be further refined
by a number of factors relevant to the attorney, the task, and the
results obtained. n
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