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By Tom Branigan

Cross-Examination of Technical Experts

ross-examination of medical, 
scientific, and technical ex-
perts is often one of the most 
important and, for some law-

yers, most intimidating events in trial. How-
ever, with careful and fulsome preparation 
before trial, cross-examining technical ex-
perts can be fun, theatrical, and a means 
of proving some of your own trial themes. 
Encyclopedia-sized books have been writ-
ten about this topic, but the space allowed 
here does not permit me to cover the mat-
ter in great detail. The point of this article 
is to provide guidance to help you better 
prepare and to reduce the size of the chal-
lenge presented by this stage of trial.

Preparation

Preparing to cross-examine technical ex-
perts begins with the disclosure of experts 
by opposing counsel. Disclosures occur for-
mally (in response to discovery and wit-
ness lists) and informally (e.g., because you 
asked, “Who are your experts?” or informa-
tion was volunteered to you). Regardless of 
how disclosure occurs, cross-exam prepara-
tion must begin once you learn of the other 
side’s technical experts. Start by gathering 
as much information about the experts as 
may be available. This involves formal dis-
covery (witness interrogatories and docu-
ment requests) and informal investigation.

While formal discovery is important and 
should not be neglected at this stage of 
preparation, don’t expect to learn too much 

about the opposing technical experts from 
formal discovery requests. Most seasoned 
practitioners will provide the minimum re-
sponse required by law and not much else. 
Do not fret. The Internet gives us tools at 
our fingertips to conduct extensive informal 
investigations that often yield the greatest 
amount of useful information about techni-
cal experts. Naturally, your informal search 
should include querying expert databases,1 
collecting curriculum vitae (CV), and lists 
of prior testimony, but this is just the begin-
ning of the process. If you represent a client 
facing pattern litigation, your client and your 
own expert may have additional and more 
pointed information about an opposing ex-
pert. Ask them, and ask others with whom 
you practice who may have encountered 
this expert in past cases. Make it your objec-
tive to learn as much as possible about the 
opposing expert’s background and prior re-
ports, publications, and testimony on issues 
relevant to the expert’s work in your case.

Cross-exam goals
Your goal is to build a background profile 

about the expert so you are prepared to thor-
oughly expose during cross-examination—
or challenge outright through a Dau bert 2-
like motion3—a lack of qualification and bias 

in favor of the retaining party or counsel. 
You must be thoroughly aware of the re-
quirements of Daubert and other applicable 
law that you will rely on to challenge the 
expert during cross-examination.4 Search 
for and collect prior Daubert-like exclusion-
ary or limiting rulings about the expert.5 
Identify puffery and fluff on the expert’s CV 
designed to bolster his or her stature. For 
example, many professional organizations 
identified on an expert’s CV require only 
submission of an application and an annual 
fee for membership. It is also common for 
many of the expert’s professional writings 
to have no relevance to the opinions being 
offered in your case. Prepare to prove these 
things during cross-examination.

In addition to exposing a lack of quali-
fication and bias, you must challenge the 
expert on the substance of his or her opin-
ions—the expert’s conclusions and the fac-
tual basis for those opinions. To do this, 
you must thoroughly understand the facts 
of your case and the substance of the ex-
pert’s work. In essence, you must prepare 
to be on an equal plane with the expert at 
the time of cross-examination regarding 
his or her opinions. To be clear, this does 
not mean you must become an overnight 
expert in a field completely foreign to you 
like electrical engineering or accounting. 
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However, you must understand the specif-
ics of the substance of the expert’s work in 
your case and the factual assumptions that 
support the expert’s opinions. It is this lat-
ter area that most often provides cross-
examining counsel the greatest opportuni-
ties to attack and score points.

Experts often have big titles and impres-
sive-looking CVs but, at the same time, they 
are not perfect masters of the facts; be-
cause of the press of business or their own 
lack of preparation, they may make simple 
mistakes or overstatements about the “facts” 
they have relied on to support an opinion. 
Identifying these mistakes takes time and 
often requires consulting with your own ex-
pert to determine errors or overstatements. 
If your case is in a state court jurisdiction 
that does not require experts to produce re-
ports, like Michigan, then a deposition of 
the opposing expert is necessary to obtain 
a more complete understanding of the ex-
pert’s opinions, the facts and assumptions 
that support those opinions, and all the in-
formation the expert considered or failed to 
consider in reaching his or her opinions. 
You should also rely on your own testifying 
or consulting expert to help you prepare for 
the dep o si tion and trial cross-examination—

not only to identify failures in the oppos-
ing expert’s methods, but also to identify 
the erro neous assumptions and mistakes 
in analy sis and calculations he or she may 
have made. Do not hesitate to enlist the help 
of your expert even as you prepare to de-
pose the opposing expert. At a minimum, 
I typically ask my expert to discuss over the 
telephone the issues and lines of questions 
that should be explored during the oppos-
ing expert’s deposition.

Take time to search for prior reports and 
publications prepared not just by the oppos-
ing expert but also by other experts in the 

field who may have criticized your oppos-
ing expert’s opinions or methodology. This 
information will help you call into question 
the reliability and accuracy of the work by 
the opposing expert in your case and its 
general acceptability in the field.

Deposition vs. trial
The deposition of the opposing technical 

expert is a sine qua non to complete your 
preparation for cross-examining the expert 
in trial. Having the expert’s report and some 
prior testimony is not enough. A deposition 
is your best opportunity to learn all you can 
about the entireties of the expert’s opinions, 
the basis for those opinions, information 
considered or not considered, assumptions 
made and the basis for those assumptions, 
and information that will allow you to at-
tack the expert’s qualifications or show bias 
during cross-exam at trial. Depositions are 
usually low-risk events when it comes to 
the questions you may ask. In other words, 
there are no dumb questions in a deposi-
tion; the only dumb question is the one 
you failed to ask. Thus, creating a question 
or issue outline is obviously part of good 
preparation as it minimizes the chances of 
failing to ask important questions during 
the deposition. But do not wed yourself to 
your outline. Use it as a reminder or guide, 
but listen carefully for new issues raised by 
the answers to your questions and follow 
up on them during the deposition.

The primary differences between cross-
examining the opposing technical expert 
during a deposition and at trial are the mode 
of questioning and the overall scope of 
the examination. My deposition-questioning 
mode is usually open-ended and direct 
rather than a leading-question style. In dep-
ositions of opposing experts, I want to hear 

the expert talk as much as possible, and I 
freely ask, “Why?” Contrast this with trial, 
where 99 percent of my questions during 
cross-examination are in a leading-style 
mode. By the time trial cross-examination 
starts, most of the learning and prepara-
tion should be done. In trial, I am there 
to expose flaws, teach the jury, and prove 
my points through the opposing expert. The 
key to successful cross-examination at trial 
is witness control, which is best achieved 
through leading questions. I rarely ask the 
opposing expert, “Why?” or allow lengthy 
explanations. I also seldom request that 
an opposing expert be permitted to leave 
the witness stand to discuss exhibits or 
evidence near the jury box or in the well 
of the court because it cedes control to 
the witness.

Save some things for trial
To avoid providing the technical ex-

pert with an opportunity to perfect an 
answer between the deposition and trial, 
I like to save a number of topics for trial 
cross-examination. For example, during trial 
cross-examination, I try to get the oppos-
ing technical witness to criticize his own 
party’s conduct in select areas. When there 
is strong evidence proving the plaintiff’s 
comparative fault, the opposing expert will 
either have to agree that the plaintiff was at 
fault to some degree or resist and appear 
either unreasonable or like too much of an 
advocate to many jurors.

Another area to hold for trial cross-
examination relates to work the expert 
failed to do. For example, I try to prove that 
a number of tests or demonstrations could 
or should have been performed but the op-
posing expert failed to perform them. This 
is particularly effective when your own ex-
pert has been more thorough; it allows you 
to present a clear contrast between the work 
of your expert and the opposing expert. 
But approach this with caution and the 
understanding that cross-examination is a 
two-way street. Questions you ask in cross-
examination are often used later in cross-
examination of your experts.

Many seasoned trial lawyers recite the 
well-worn mantra, “Never ask a question 

The key to successful cross-examination at trial 
is witness control, which is best achieved 
through leading questions.
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on cross to which you do not know the 
answer.” While I generally agree with this 
mantra, I do not cling to it rigidly. I fre-
quently ask technical experts questions dur-
ing cross-examination in trial without know-
ing exactly how the expert will respond. 
There is an art to—and purpose for—this 
style of question on cross. The art involves 
phrasing a question so that even though 
you may not know exactly how the expert 
will respond, the nature and style of the 
question can lead to only one reasonable 
answer. If that answer is not given, the ex-
pert looks extreme or just plain wrong.

Whereas a deposition should be exhaus-
tive and broad ranging, the scope and length 
of cross-examination of opposing experts 
during trial should be limited to your best 
points—points that will resonate and cause 
the most damage or clearly prove a fact for 
your case. Cross-examination during trial 
does not mean boring the jury into submis-
sion by covering every point raised on di-
rect questioning or frequently revisiting ver-
batim what the expert said. It is also not the 
time for you to demonstrate your knowl-
edge of minutiae. Be brief and crisp. Learn 

to recognize when the jury is tiring or los-
ing focus, and move on or stop. Always start 
and finish strong.

Conclusion
Careful and expansive preparation will 

lead to successful cross-examination of the 
opposing technical expert during trial. It 
will also allow you to turn what some may 
consider one of the more daunting parts 
of trial into an enjoyable and occasionally 
dramatic event. n
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