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How to Decipher the Unique Procedural Twists in a Health Professional Licensing Action

Cracking the Case

y father kept the complete 
works of Sir Arthur Conan 
Doyle on his desk when I was 
growing up. Sherlock Holmes, 

with the assistance of Watson, solved cases 
by never overlooking important details. To 
successfully litigate a health professional 
licensing action, it is important to follow up 
on important information and pay close 
attention to detail.

Statutory framework
Article 15 of Michigan’s Public Health 

Code1 provides the framework for litigation 
involving a holder of a health professional 
license. Part 161 contains the general pro­
visions applicable to all health professions 
regulated by the statute. Section 162212 au­
thorizes the Department of Licensing and 
Regulatory Affairs to investigate allegations 
when grounds for disciplinary subcommit­
tee action exist under the code. These 
grounds are set forth in Section 16221 and 
include specific conduct such as conviction 
of a felony and more general conduct such 
as negligence.

If grounds for discipline are found to 
exist, an administrative complaint is issued 
and filed with the relevant healthcare board’s 
disciplinary subcommittee. The complaint 
will state the grounds for discipline along 
with the factual basis. In cases involving 
complex factual and legal issues, the De­
partment of Attorney General will issue 
the complaint on behalf of the Department 
of Licensing and Regulatory Affairs. This 

article addresses cases involving the Attor­
ney General’s Office.

Litigating the case
The procedure in a health professional 

licensing action is governed by the Admin­
istrative Procedures Act.3 By rule, discovery 
in the form of interrogatories and deposi­
tions does not take place in a health profes­
sional licensing action, so counsel must do 
their own investigation into the events that 
led to a complaint being filed against their 
client.4 Read through the complaint with 
your client and tease out details regarding 
the facts at issue. If the complaint relates to 
care rendered to a patient, ask your client 
for relevant medical records and an expla­
nation of actions taken and why the par­
ticular treatment at issue was rendered. If 
a mistake occurred, ask your client to ex­
plain the circumstances that led to the mis­
take and any remedial actions taken to pre­
vent future mistakes.

Under the Administrative Procedures Act, 
counsel may request identifiable agency rec­
ords related to a material disputed fact in 
a contested case.5 Counsel should consider 
requesting relevant records referred to in 
the complaint to gain insight into the basis 
for the administrative complaint. Once you 
have completed your investigation into the 
facts, it is time to assess whether there was 
a violation of the Public Health Code and 
the possible consequences for your client.

Counsel should be aware of the sanc­
tions that correspond to the violations of the 
Public Health Code set forth in the adminis­
trative complaint. Sanctions are described in 
Section 162266 and may include a fine, sus­
pension, or even revocation of the health 
professional’s license.

Under Section 16231(5)7 of the code, a 
meeting called a “compliance conference” 

may be scheduled with the assistant attor­
ney general and opposing counsel. A mem­
ber of the relevant healthcare board may 
also attend. The compliance conference is 
confidential and its purpose is to give the 
licensee an opportunity to show compli­
ance with the code or to reach an agree­
ment between the parties to resolve the ad­
ministrative action. Any agreement reached 
during a compliance conference is tenta­
tive, as the agreement must be approved 
by the relevant health board’s disciplinary 
subcommittee. If the matter is not resolved 
during the compliance conference, a hear­
ing is scheduled before an administrative 
law judge.

The majority of administrative actions 
are resolved by way of a document called a 
consent order and stipulation. The consent 
order is a proposed order that identifies the 
sanction on which the parties have agreed. 
By entering into a stipulation, the health 
professional waives his or her right to pro­
ceed to hearing before an administrative 
law judge. Since the disciplinary subcom­
mittee is comprised of public members and 
health professionals practicing in the spe­
cialty of the board,8 the stipulation should 
make it clear to both the public and profes­
sional members why a particular sanction 
is being recommended.

There are some important points to keep 
in mind when trying to negotiate a con­
sent order and stipulation during a compli­
ance conference:

•	 Counsel should present any legally ad­
missible evidence believed to mitigate 
the conduct at issue.

•	 The protection of the public is the pri­
mary concern of the healthcare boards. 
The boards do not consider the eco­
nomic impact a particular sanction will 
have on a health professional.

“Trial Practice” is designed to provide 

advice and guidance on how to effectively 

prepare for and conduct trials.

M



53Trial Practice
July 2015         Michigan Bar Journal

•	 In assessing a fine, the health boards are 
required to look at the extent to which 
the licensee derived a financial benefit 
from his or her conduct, the willfulness 
of the conduct, the public harm caused 
by the conduct, and the cost incurred 
in investigating and proceeding against 
the licensee.9

The consent order and stipulation must be 
presented to the relevant health board’s dis­
ciplinary subcommittee at an open meeting. 
If the subcommittee approves the stipulated 
order, it becomes binding on the parties.

Administrative hearings

The Administrative Procedures Act ap­
plies to hearings held in a contested case 
involving a health professional license. Un­
der Section 75 of the Administrative Proce­
dures Act, the rules of evidence applicable 
in a nonjury trial apply “as far as practi­
cable.” The act further provides that “an 
agency may admit and give probative ef­
fect to evidence of a type commonly relied 
upon by reasonably prudent men in the 
conduct of their affairs.”10 Under this re­
laxed standard, it is imperative that attor­
neys be familiar with documents custom­
arily generated and used in the health 
profession at issue. These types of docu­
ments are generally admitted into the ad­
ministrative record and are relied on in de­
termining whether a violation of the Public 
Health Code occurred.

The administrative law judge presid­
ing over the hearing will rule on any ob­
jections regarding evidentiary issues. Wit­
nesses are examined and cross-examined 
in a manner consistent with the Michigan 
Rules of Evidence.

Counsel should bear in mind that the 
ultimate fact-finder in an administrative 
hearing is not the presiding administrative 
law judge. Rather, it is the disciplinary sub­
committee of the relevant healthcare board, 
which is comprised of both public and pro­
fessional members. The administrative law 
judge will issue a “proposal for decision” 
after conclusion of the hearing. This doc­
ument will list the exhibits admitted into 
evidence and identify the proposed “find­
ings of fact” and “conclusions of law.”11 

The administrative law judge is prohibited 
from recommending or imposing a disci­
plinary penalty.12

This document is presented to the health­
care board’s disciplinary subcommittee at 
a public meeting. The committee members 
will review the findings of fact and conclu­
sions of law and either accept or reject the 
findings.13 If the subcommittee finds that 
grounds for imposing a penalty exist, it 
will impose a relevant sanction under Sec­
tion 16226.

Because the ultimate finder of fact is not 
present at an administrative hearing, it is 
crucial that evidence be presented in a clear, 
concise manner. Public members may not 
understand the technicalities of practice in 
a particular field, so the alleged violations 
and defenses must be clearly conveyed. Pro­
fessional members who practice in the rele­
vant area will be familiar with standards of 
practice and are less likely to be swayed by 
attempts to play on emotion.

Since the administrative law judge will 
summarize what occurs at the hearing and 
the summary will be presented to the dis­
ciplinary subcommittee, counsel should em­
phasize any important points they wish 
to have included in the judge’s proposal 
for decision. Brevity is a plus, as the ad­
ministrative law judge must condense the 
proceedings in a written document and 
will highlight evidence that stood out dur­
ing the hearing. Witnesses should avoid 
using overly technical terms and instead 
speak in a manner that is understandable 
and will be easy for the judge to condense 
into writing.

In cases involving complicated issues, 
counsel should give a closing argument 
summarizing the main points of the case 
and tying together the evidence presented. 
This helps build a framework for the judge 
when he or she is issuing the written pro­
posal for decision.

Post-hearing proceedings
A final decision of a disciplinary sub­

committee is appealable by right to the 
Michigan Court of Appeals.14 If a party wishes 
to appeal a decision by a board’s discipli­
nary subcommittee following an admin­
istrative hearing, the appeal must be filed 

in the Court of Appeals and not the circuit 
court. Under MCR 7.204(A)(1)(a), the ap­
peal must be filed 21 days after entry of the 
order to be appealed. Thus, counsel should 
obtain a copy of the final order entered by 
the board’s disciplinary subcommittee and 
file an appeal within 21 days after the order 
has been signed.

A final note
Litigating a health professional licensing 

action requires familiarity with the Michigan 
Public Health Code and Administrative Pro­
cedures Act. Attorneys representing a health 
professional who is the subject of a disci­
plinary action must perform due diligence 
and be aware of any exceptional circum­
stances in the case as well as unique statutes 
and rules that may apply and will likely dif­
fer from litigating in circuit court under the 
Michigan Court Rules. With attention to de­
tail, counsel can successfully navigate their 
way through a licensing action and provide 
competent representation. n

This article represents the opinions of 
the author and does not necessarily re-
flect the views of the Department of Attor-
ney General.
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