
W hen a person applies to local government 
for a permit or approval relating to real and 
personal property, do the requirements of 

procedural due process govern?1 The answer to this 
question is most clearly answered by distinguishing two 
alternative scenarios: where the applicant is seeking but 
has yet to acquire a property interest in the subject matter, 
and where the applicant already possesses a property in
terest in the subject matter. The need to make this distinc
tion flows from a frequently overlooked point rooted in 
the Magna Carta:2 the due process mandate arises only 
when a person is being deprived of “life, liberty, or prop
erty.” Thus, two basic considerations are analyzed for pur
poses of this article: (1) the test to determine whether a 
party possesses an existing property interest required to 
qualify as a due process claimant, and (2) if a party sat
isfies the property interest threshold, it is mandatory to 
determine what government process is required, or due, 
for the process to be considered constitutional.3

The basic “property interest” test
The landmark reference for determining whether a 

party has the required property interest is Board of Regents 
of State Colleges v Roth,4 in which the plaintiff alleged a 
property interest in the renewal of his employment con
tract with a college. The terms of the contract provided 
an expiration date, but not renewal terms. The plaintiff 
understood that employment contracts had generally been 
renewed for others, and this formed the basis for his 
assertion of a property right in the renewal of his own 
contract. The court explained that “property” is a broad 
and majestic term, among the “(g)reat [constitutional] con
cepts,” and requires more than a unilateral expectation or 
abstract need or desire. More precisely, “property” means 
there must be a legitimate claim of entitlement: “It is a 
purpose of the ancient institution of property to protect 

those claims upon which the people rely in their daily 
lives, reliance that must not be arbitrarily undermined.”5 
The Constitution does not create property rights. Rather, 
property rights “stem from an independent source such 
as state law—rules or understandings that secure benefits 
and that support claims of entitlement to those bene
fits.”6 The plaintiff’s allegation of a property interest, re
jected in Roth, was reviewed by the court not in terms 
of the job’s importance to the plaintiff, but in terms of 
the lack of a legally established entitlement to contin
ued employment.

The Roth analysis has recently been cited by the Michi
gan Supreme Court in Bonner v City of Brighton.7 While 
due process claims are frequently associated with the 
Fifth and Fourteenth Amendments, they may also pre
sent a corresponding constitutional issue, as pointed out 
by the Michigan Court of Appeals:

The United States and Michigan constitutions preclude 
the government from depriving a person of life, liberty, 
or property without due process of law. US Const., Am. 
XIV; Const. 1963, art. 1, § 17. “A procedural due proc
ess analysis requires a dual inquiry: (1) whether a liberty 
or property interest exists which the state has interfered 
with, and (2) whether the procedures attendant upon 
the deprivation were constitutionally sufficient.”8

If the second inquiry is reached, we turn to the balanc
ing test articulated in Mathews v Eldridge 9 to determine 
whether the requirements of due process have been met.

The applicant who enters the process 
without a property interest

Within the space permitted, we explore two exam
ples in which an applicant is found not to have a prop
erty interest required for a due process claim. The first 
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example is a disappointed bidder for a local government 
contract; the second, an applicant seeking a rezoning.

Selection of the successful bidder 
for goods or services

The hypothetical picture presented here is of disap
pointed bidder “A” for a local government contract. “A” 
believes he submitted the best bid, and that the contract 
award must be forthcoming. In its request for proposals, 
the government maintained a degree of discretion for 
the award of the contract. When the government awards 
the contract to another bidder, “A” alleges a violation of 
due process rights on the ground that the government 
erred by awarding the bid to a party with an inferior bid 
through a faulty interview process and a material error 
in scoring the bid presentations. Bearing in mind the 
property interest requirement outlined previously, bidder 
“A” in this hypothetical—who has a unilateral expecta
tion, but has not yet been granted a right in the contract 
being sought—is without a due process claim.

To claim a procedural due process violation, an unsuc
cessful bidder for a contract must establish that he or she 

Fast Facts
Public corporations are routinely 

called on to act on applications and 

bids seeking permits, contracts,  

and other approvals. The issues 

addressed in this article are:

•  How does a court determine 

whether a party may insist that  

the public corporation provide  

“due process” in responding to  

the application or bid?

•  If it’s determined that a party  

is entitled to due proc ess,  

what process is due?

25

September 2015         Michigan Bar Journal



26

Michigan Bar Journal      September 2015

has been deprived of an existing property interest—not 
a proposed property interest—as a result of a defective 
governmental process. The plaintiff’s due process ar
gument based on a defective governmental process was 
rejected in Richardson v Township of Brady,10 in which 
the court explained that the unsuccessful bidder “can 
have no protected property interest in the procedure 
itself,”11 but must have a property interest that is inde
pendent of the procedure. On this point, the court cited 
United of Omaha Life Insurance Company v Solomon12 
for the proposition that a disappointed bidder to a gov
ernment contract did not have a property interest in the 
state’s purchasing guidelines, and so suffered no due 
process violation when the state failed to comply with its 
own procedure in awarding the bid.13

Action denying a proposed rezoning

For this example of due process analysis, a local gov
ernment has denied an applicant’s proposal to rezone 
property to a new and arguably more valuable classifi
cation. The question presented is whether the owner can 
assert a denial of due process rights based on the al
leged deprivation of the arguably more valuable classifi
cation. Again, the focus of this analysis must begin with 
the threshold issue: whether the owner has a property 
right in the proposed zoning classification.

Within this framework, Kyser v Kasson Township14 in
structs that the state constitution due process review 
is based not on the deprivation from the denial of the 
new classification, but on the existing zoning, which “is 
presumed to be reasonable. . . . [T]he burden is upon the 
person challenging [the existing] ordinance to overcome 
this presumption by proving that there is no reasonable 
governmental interest being advanced by the [existing] 
zoning ordinance.”15

There is a straightforward reason why a due process 
review is directed to the existing zoning and not to the 
denial of the proposed zoning.16 The court in Braun v 
Ann Arbor Charter Township17 explained:

The plaintiffs’ procedural due process claim—in which 
they argue that the Township’s treatment of their zon
ing request demonstrated an insufficiently fair decision
making process—is defective . . . . [T]he claim is without 
any factual basis showing the deprivation of a property 
right under state law or the Constitution because the 
concept of property under state law does not include the 
right to have the local government rezone agricultural 
land to allow a trailer park.

* * *
Here, the plaintiffs are unable to point to any policy, 
law, or understanding with the defendant that created 
the rezoning benefit they are seeking to enforce. And in 

the instant case, the board certainly possessed the discre
tion to deny the plaintiffs’ request [for rezoning]; con
sequently, no cognizable property right exists, which, in 
turn, means that procedural due process protections are 
not triggered.18

The lessons on procedural due process provided pre
viously relating to contract bids and rezoning applica
tions apply with equal force to related rejections of pro
posals for the grant of new rights, as exemplified in 
cases addressing applications for new liquor licenses, in 
which applicants enter the process without a property 
interest in the soughtafter license and thus may not 
claim a deprivation of due process after being denied.19

The applicant who enters the 
process with a property interest

Although individuals are not guaranteed governmental 
permission for new business activity, once a requested 
license or permit is granted, a property interest is estab
lished. This property interest entitles the business owner 
to due process protections before a government can de
prive that interest. Moreover, the extent of due process 
protection afforded an owner is not the same in all in
stances, but increases in proportion to the importance of 
the property interest.

A Michigan liquor licensing case, Bundo v City of 
Walled Lake,20 is frequently cited for the articulation of 
rudimentary due process requirements and provides guid
ance for municipal cases.21 In Bundo, a Michigan munici
pality objected to the otherwise automatic renewal of a 
liquor license. The Supreme Court recognized that pos
session of an existing liquor license is a property interest 
and that it is reasonable for a licensee to expect automatic 
renewal as long as the business complies with the laws. 
As such, before nonrenewal of the license, the municipal
ity was required to provide the plaintiffs the following four 
procedural protections to avoid an undue deprivation:

 (i)  timely written notice detailing the reasons for pro
posed administrative action;

 (ii)  an effective opportunity to defend by confronting 
any adverse witnesses and by being allowed to pre
sent in person witnesses, evidence, and arguments;

 (iii)  a hearing examiner other than the individual who 
made the decision or determination under review; and

 (iv)  a written, although relatively informal, statement 
of findings.22

Rudimentary due process balances the local govern
ment’s interest in regulating its businesses against the 
interests of a person who has made a significant invest
ment. The government’s review must be directed toward 
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ensuring that a licensee (or owner of some other prop
erty interest) is provided with notice of alleged violations 
and the potential consequences, and an opportunity to 
refute the charges and offer any mitigating circumstances 
to an impartial decision maker.

Arbitrary or capricious decisions are subject to reversal 
upon court review. Thus, establishing a proper procedure 
for these purposes would reduce incorrect or illadvised 
municipal determinations. Governmental entities can best 
protect against claims of due process violations by insert
ing into local legislation specific standards and criteria to 
apply in considering the revocation of a license or per
mit, and by adopting procedural guidelines and eviden
tiary standards in advance of any hearing.23

Conclusion

A twostep inquiry is needed to determine what 
proc  ess is due an applicant for a government permit 
or approval under the United States and Michigan con
stitutions. The threshold analysis prescribed by Roth is 
whether the applicant has a property interest that is 
being deprived. If not, the due process inquiry ends. If 
the applicant possesses a property interest, the applicant 
must be afforded a procedure incorporating the four 
protective elements identified in Bundo, calculated un
der the particular circumstances to assure a fair hearing 
on whether a deprivation is justified. n
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