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THE INTERNET AND

MUNICIPAL BROADBAND
NETWORK SYSTEMS

By Michael J. Watza

“The Internet changes everything.”!

here is a near-endless list of current topics in

telecommunications today, but none as central to

all of us—municipalities in particular—as the
combination of recent changes in Internet regulation and
the overwhelming approval of municipal broadband sys-
tems providing citizens with true high-speed/low-cost
access to that same Internet. Roughly 1,000 pages of new
Federal Communications Commission orders and rulings
on these two subjects, together with recent changes to
Michigan law, make refining the subject for purposes of
this article a daunting task. If this primer proves valu-
able, other important telecommunications issues may be
addressed in future articles.?

The URLs to the FCC Open Internet Order (also known
as the Net Neutrality Order) and to FCC Chairman
Wheeler’s comments (along with his simple summary of
the March 12, 2015, FCC order) may be found in the end-
notes to this article.* A URL reference to the companion
FCC Municipal Broadband Order is also provided.*

The Open Internet Order
(net neutrality): Five simple rules

The FCC’s long-awaited, 400-page Open Internet sub-
mission—including its order of 282 pages and 1,777 foot-
notes as well as certain appendices and supportive and
dissenting comments—can be boiled down to a few
points. All five of these primary rules emanate from the
FCC invocation of Title IT of the Federal Communica-
tions Act, which is how our landline-based phone com-
panies are still largely governed’

These rules are designed to apply to the largest of the
monopolies that own the wires, often referred to as “the

pipes,” through which all Internet access occurs. These
are very generally referred to as broadband providers or,
in some cases, Internet service providers or ISPs. They
include traditional phone providers such as AT&T and
Verizon and cable providers such as Comcast, Charter,
and Time Warner.

The order refers to the first three rules as “bright line
rules,” the fourth as a “general conduct rule,” and the fifth
as a reiteration of an earlier “transparency rule” that was
upheld in a recent federal appeals court ruling.®

The five Open Internet rules are:

(1) No blocking of lawful content.

(2) No throttling or “impairing or degrading lawful In-
ternet traffic on the basis of content, application[s],

service or use...”

3 No paid prioritization except fOl‘ thOSC instances sub-
p
ject to a “narrow waiver” (no “fast or slow lanes”).
)

(4) No unreasonable interference/disadvantage stan-
dard designed primarily to protect the innocent
consumer and “edge providers” (e.g., those larger
entities that populate the Internet with many of the
products and applications we wish to use, such as
Google and Netflix) from potentially harmful In-
ternet service provider conduct. Alleged violations
are to be decided on a case-by-case basis.

(5) Transparency requirements imposed on Internet
service providers to disclose accurate information
regarding network practices to consumers and edge
providers so they, in turn, can make informed
choices regarding use of such services.”
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Note there is no rate regulation imposed or suggested.
These rules are deemed to apply generally to mobile
network providers such as Sprint as well as landline or
fixed systems.®

The Open Internet Order became effective June 12, 2015.

A number of parties have challenged the order with
appeals consolidated in the United States D.C. Circuit
Court. On June 11, 2015, the D.C. Circuit Court rejected
U.S. Telecom’s request for a stay of enforcement of the
rules until the court issued a substantive decision on the
merits. The court did agree to expedite the appeal, how-
ever, and is expected to issue a final decision in the case
(No. 15-1063) by early next year.

By now invoking the FCC’s historic telecommunica-
tions regulatory jurisdiction, it imposes these broad but
firm rules on the provider monopolies regarding a vari-
ety of actual and potential abuses of Internet end users
like you and me as well as the interests of edge provid-
ers. There have been a number of public fights between
these two groups over additional fees or premiums the
pipe owners wanted to charge these large bandwidth us-
ers for premium access to the Internet. The resulting dif-
ferential is sometimes referred to as the creation of fast
and slow lanes. Consumers and edge providers argued

September 2015 Michigan Bar Journal

FAST FACTS

Municipal broadband systems, as
recently expressly authorized by the
Federal Communications Commission,
serve at least two functions to the
benefit of all U.S. citizens: to provide
much needed high-speed/low-cost
Internet access and to spur traditional
broadband providers to do so also.
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this was a “double dip” by the monopolist providers hold-
ing all the connective wires between all Internet users;
end users already pay access fees, and to charge content
providers another fee would unfairly increase overall
charges, not to mention monopoly profits.

The FCC now appears to have barred this parceling
out of the Internet and what would likely have resulted
in Internet-based haves and have-nots, where the haves
would (and in some cases already did) pay for greater
speed and access of their products while newer or smaller
entrepreneurs who could not afford these faster lanes
would be shut out of the Internet-based marketplace.
This issue of fast and slow lanes should largely be re-
solved now, benefitting users and consumers.

Municipal broadband order

Meanwhile—and particularly appropriate to the extent
this article is designed to address telecommunications is-
sues unique to municipalities—the FCC also struck down
state laws in North Carolina and Tennessee, which pur-
ported to limit the ability of municipalities to build and pro-
vide broadband fiber networks for the benefit of their own
and neighboring residents.” Such laws have been erected
in dozens of states at the behest of provider monopolists
to reduce competition in the Internet access business.

Although Michigan’s laws,'® which technically allow
such systems, impose certain hurdles to municipal broad-
band networks and were not specifically addressed in
the FCC order, the statement of preemption applicable to
North Carolina and Tennessee law is equally applicable
here and in other states, at least in principle. Whether
Michigan communities will have to specifically seek the
shelter of a similar FCC order is yet to be determined and,
hopefully, unnecessary.

The combined effect of the two orders

By releasing two Internet-related orders on March 12,
2015, the FCC has agreed to regulate the Internet under
Title II of the Federal Communications Act and start the
process of allowing some serious competition in the In-
ternet marketplace.

In the Open Internet Order, the FCC addressed an ur-
gent subject in this country concerning the state of Inter-
net access both in terms of speed and cost for small
businesses and residents. Up to this point, the Internet
has been “regulated” almost exclusively by the monopo-
lies that own the wires connecting all of us to the Inter-
net—for the most part, in their own respective territo-
ries. Without competition, there has been little incentive
for these monopolies to upgrade their networks or keep

Michigan already has its first gigabit
community network in Sebewaing.

prices fair and reasonable. As a result, the U.S. has fallen
from first in broadband speak to 35th globally."

This fall from dominance in a broadband world is per-
haps best exemplified by South Korean school children,
who this year are scheduled to fully abandon their text-
books for entirely electronic notebooks or similar network-
dependent devices, given that every home in South Korea
is connected with high-speed, low-cost fiber networks."

While the FCC backed away from directly imposing
Internet rate regulation for the benefit of consumers in
its Open Internet Order, what it left on the cutting-room
floor in that Title II-driven order it provided more quietly
in the companion proceeding concerning the encourage-
ment and unshackling of municipal broadband networks
from restrictive state laws. Across the country, more than
100 communities have built their own Internet access
systems or partnered with private entities to achieve the
same goal in the face of overpriced and slow bandwidth
access offered by monopoly providers."

This is a comparable model followed by communities
100 years ago in the face of similar problems with the
electric industry’s slow provision of that essential service
at a reasonable pace and price.

However, many communities interested in building
their own broadband systems have been stymied by state
laws written by and for the influential provider industry
that either barred such systems or imposed onerous con-
ditions on them. Michigan is one of a couple dozen states
with these laws. By striking down such laws, the FCC has
authorized and encouraged a significant economic tool
for these communities. And perhaps most importantly, by
freeing these communities to build on their own or part-
ner with high-speed, low-cost, Internet-friendly private
partners like Google (which has been actively pursuing
such systems when incumbent monopoly providers have
not), it is clear that the FCC is aggressively supporting
rate control by the best alternative option in a free mar-
ket: competition!

Michigan already has its first gigabit community net-
work in Sebewaing. Another system is also evolving with
the Midwest Energy Cooperative near Adrian, and other
municipalities across the state are actively following their
lead. There is also a new private network in downtown
Detroit in the form of Dan Gilbert’s Rocket Fiber, which
is not wildly different from Google’s Fiber project being
rolled out in several cities in other states.



In Michigan and a number of other states where an
organization of universities known as GIG-U exists, local
communities have another advantage in the form of a
state university Internet backbone (think large, fiber-
based networks available to communities at or near cost).
MERIT is the Michigan component of GIG-U and avail-
able to assist with Internet access in almost any Michigan
community seeking a wholly owned broadband system
or a public-private partnership.

A note on municipal Wi-Fi

Municipal Wi-Fi can be a good beginning to a com-
munity Internet access network. Though not capable of
the high speeds provided by fiber networks, a number
of municipal-sponsored and operated Wi-Fi systems are
popping up around Michigan. Traverse City, for exam-
ple, has such a system at or near operational status. The
rules applicable to installing wireless networks are not
necessarily the same as landline broadband networks;
nonetheless, care should be taken in establishing these
hybrid systems.

Conclusion

The combination of closer regulation of the current
dominant monopolists in the Internet business and the
development of these municipal systems and even new
private-sector systems such as Rocket Fiber or Google’s
Fiber Program should serve to spur the historic telecom-
munications monopoly providers, like the electric mo-
nopolists a century ago, to build the high-speed/low-
cost broadband systems all of us need. That is a good
thing as we all find ourselves competing and playing
increasingly on the information super highway. m

Michael ]. Watza provides litigated, leg-
islative, and regulatory solutions for mu-
nicipal clients concerning telecommuni-
cations, energy, and insurance in bis role
as a principal at the Kitch Law firm. He
is general counsel to PROTEC, special
counsel to the MMRMA, and adjunct
Jaculty at Michigan State University Col-
lege of Law, teaching Communication Law & Policy. He provided
the legal support for the development of Michigan’s first gigabit

community fiber network.

Thank you to PROTEC, whose member financial support allows
me to address these issues on behalf of Michigan communities and
residents. Visit http://www.protec-mi.org for more information.
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