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Demonstrative Evidence

emonstrative exhibits are rela-
tively easy to have admitted 
and they can take almost any 
format so long as they illus-

trate or clarify a witness’s testimony. It is this 
flexibility that makes them powerful tools of 
persuasion. By applying established design 
and presentation principles to the creation 
of demonstrative exhibits, trial counsel can 
create exhibits that neatly illuminate the key 
points of a witness’s testimony and poten-
tially enhance the witness’s credibility.

First, the basics 
Demonstrative evidence is any form of 

evidence that illustrates or explains the tes-
timony of a witness. It can be a diagram, 
map, drawing, photograph, model, chart, 
presentation, or some other method of clar-
ifying testimony, and it may be used by an 
expert or a lay witness. It differs from sub-
stantive evidence, such as an agreement or 
correspondence at issue in a case, in that it 
has no independent probative value. For 
example, a computer animation could be 
used to show an eyewitness’s version of 
what actually happened during an auto-
mobile accident. As discussed below, the 
foundation for such testimony need only as-
sure the court that the animation will dem-
onstrate the witness’s testimony. A com-
puter simulation, on the other hand, would 
be used to show what must have happened, 
by extrapolating from certain data (such as 
the weight, location, and direction of travel 
of each vehicle involved in the accident) 

based on the laws of physics. The witness 
proffering the simulation likely would not 
have observed the accident and must offer 
foundation for the simulation that assures 
the court of the scientific principles on 
which it is based.1

In Michigan, “[d]emonstrative evidence 
is admissible when it aids the fact-finder in 
reaching a conclusion on a matter that is 
material to the case.”2 Further, “demonstra-
tive evidence is admissible if it bears ‘sub-
stantial similarity’ to an issue of fact involved 
in a trial.”3 With respect to demonstrative 
evidence used during expert testimony, 
“when evidence is offered not in an effort 
to recreate an event, but as an aid to illus-
trate an expert’s testimony regarding issues 
related to the event, there need not be an 
exact replication of the circumstances of the 
event.”4 Beyond this, Michigan has not es-
tablished specific criteria for reviewing the 
propriety of a trial court’s decision to admit 
demonstrative evidence.5 Such evidence, 
and the testimony it illustrates, must satisfy 
traditional requirements for relevance and 
probative value.6

In federal court, the standards are simi-
lar. Generally, “[d]emonstrative evidence is 
admissible to assist jurors in understand-
ing basic principles.”7 To meet this stan-
dard, courts in the Sixth Circuit determine 
whether the demonstrative evidence is rele
vant and not unfairly prejudicial.8 In United 

States v Humphrey,9 the Sixth Circuit af-
firmed the admission of 107 coin bags, 101 
of which were filled with Styrofoam pea-
nuts, as demonstrative evidence to assist the 
jury in picturing defendant stealing 214 bags 
filled with coins from a bank. The court 
found that admitting the bags was relevant 
and probative to demonstrate how many 
bags could fit in the bank vault and it was 
not unfairly prejudicial because it was only 
half the number allegedly stolen.10

Foundational testimony to support the 
admission of a demonstrative exhibit will 
vary slightly depending on the type of ex-
hibit. For example, to admit a photograph 
or video of a scene at issue, the presenting 
witness must persuade the court that:

•	�the photograph or video is relevant;

•	�the witness is familiar with the scene or 
events depicted in the photograph or video;

•	�the witness is familiar with the scene or 
events as of a relevant date, time, etc.; and

•	�the photograph or video fairly and accu-
rately shows the scene as it appeared on 
the relevant date.11

Admitting a map or model requires sim-
ilar testimony, but also verification that it is 
to scale. To admit a drawing, the witness 
must testify that it is reasonably accurate 
and not misleading.12 These foundational 
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By applying established design and presentation 
principles, trial counsel can create exhibits that 
neatly illuminate the key points of a witness’s 
testimony and enhance the witness’s credibility.
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requirements are flexible enough to allow 
counsel latitude in creating persuasive de-
monstrative exhibits.

Effective use of  
demonstrative evidence

Before devoting time to planning and 
creating demonstrative exhibits, counsel 
must confirm that the court or fact finder 
will be receptive to them. Not all are. The 
authors are aware, for example, of a recent 
U.K. arbitration in which a major U.S. law 
firm proffered models of various buildings 
that were at issue in the case only to learn 
that the arbitrators, who were British bar-
risters, were not receptive. They preferred 
to have extensive discussion of applicable 
authorities. As such, the exhibits turned out 
to be counterproductive. The moral: con-
sider your audience before preparing de-
monstrative exhibits.

By contrast, in this age of expanding 
media, U.S. juries are more likely to re-
spond to well-conceived demonstrative ex-
hibits.13 Counsel’s challenge is to craft the 
most persuasive exhibit possible within the 
strictures of admissible evidence. There 
are a number of authorities on effective 
communication and presentations that can 
help.14 Enhancing the clarity of an exhibit 
will increase its persuasiveness.

Design principles suggest that when cre-
ating a demonstrative exhibit, the advocate 
must be conscious of the presentation space 
and arrange elements on that space with fo-
cus. Thus, when preparing a diagram, avoid 
the temptation to load the space with too 
much information. At the top left of this 
page is a slide that might be used to illus-
trate a defendant’s state of intoxication as a 
function of blood-alcohol level.15

In this example, including too much data 
dilutes the impact of the important data, and 
overusing technical features, such as three-
dimensional graphics and fill effects, dis-
tracts from the message altogether. Now, 
consider a more direct approach in the 
graph below it. This example makes a more 
conscious use of the space and focuses the 
viewer on the central message: the defen-
dant had a high level of intoxication. The 
reduced detail does not lessen the impact of 
the message; it enhances the impact.
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The degree of freedom that counsel has 
to apply these design principles will vary 
with the type of exhibit. For example, a 
photograph of an accident scene has fewer 
options. The presenter may crop it or use 
Photoshop to remove stray pedestrians or 
vehicles (unless their presence is important 
to the witness’s testimony), but the arrange-
ment of items in the scene is otherwise 
fixed. Other forms give the presenter free-
dom to select the critical elements and ar-
range them so as to direct the viewer to the 
important aspects of the testimony.

Finally, counsel must remember that de-
monstrative evidence should illustrate testi-
mony and not replace it. A PowerPoint slide 
that presents a witness’s testimonial points 
line by line distracts the fact finder from the 

witness and may be inadmissible as cumula-
tive. However, a slide that illuminates a sin-
gle point succinctly allows the fact finder to 
quickly return his or her attention to the 
witness and gives the witness more time to 
establish credibility. By enhancing the wit-
ness’s testimony on that point, it is additive 
and admissible, barring other objections.

Conclusion
Well-conceived demonstrative evidence 

can enhance a witness’s testimony by illus-
trating his or her critical points. The most 
persuasive demonstrative evidence focuses 
the fact finder on a specific point without 
the distraction of extraneous elements. Prin-
ciples of effective communication and de-
sign can assist trial counsel in developing 
such exhibits and, when presented to a re-
ceptive fact finder, the effect of such exhib-
its can be dramatic. n
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