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Experimenting with Efficiency and Enjoying the Results

By Douglas L. Toering

n November 1, 2011, Macomb
County Circuit Court launched
the state’s first specialized busi-

ness docket. Just four months
later, Kent County Circuit Court established
its specialized business docket. Then on Oc-
tober 16, 2012, Governor Rick Snyder signed
Michigan Public Act 333 (2012), establish-
ing business courts in Michigan counties
with at least three circuit judges.! The legis-
lation took effect January 1, 2013, although
most of the affected counties implemented
the changes during the first half of 2013.
Thus, in the 17 circuits®* with business courts,
every “business or commercial dispute” (as
broadly defined) goes to a special docket.?

The purpose of business courts is to re-
solve commercial disputes efficiently, accu-
rately, and predictably.! The experience so
far suggests business courts are accom-
plishing that objective.

To implement the statutory mandate,
business courts are encouraged to adopt
“evidence-based practices”® that reduce
litigation waste and inefficiencies. Those
practices can also serve as a model for
trial courts.”

Indeed, the Michigan Supreme Court has
called on all courts to develop more effi-
cient practices. In the 2015 budget for the
judiciary, Chief Justice Robert P. Young Jr.
stated, “Every trial court in this state can be
a little laboratory of new ideas—a fertile
ground for discovering new and better ways
of doing things.”®

What are the business courts doing in
their own laboratories? What specifically
are they doing to help resolve cases effi-
ciently? Which practices have they adopted
regarding discovery, alternate dispute reso-
lution, motion practice, and the like? For
answers, the business court judges were
asked a series of questions. Responses from
judges in Ingham, Kent, Macomb, Oakland,
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Ottawa, Saginaw, Washtenaw, and Wayne
counties help provide answers.” Among
other things, their answers confirm that two
keys to the success of the business courts
are early and frequent judicial intervention
and early ADR.

Overall, as Judge Jon A. Van Allsburg of
Ottawa County stated, “Early judicial inter-
vention has been the hallmark of business
court litigation....” Judge H. Randall Jur-
rens of Saginaw County noted, “[Sleveral
themes have emerged” in business court
litigation: “the advantages of early and fre-
quent judicial intervention (e.g., early case
management conference and regular status
conferences), the utility of early facilitative
mediation, the benefits of easy judicial ac-
cess (e.g., expedited conference calls to
resolve minor issues), and the quality of
legal representation.”

Early case management
and scheduling conferences

Of course, counsel wishing to know the
practices of a particular business court should
consult the local administrative order for
that court as well as the judge’s own proto-
col. Regarding the former, the Michigan State
Court Administrative Office posts online the
opinions for each business court.!

Generally, business courts employ early
case management conferences. In Oakland
County, for example, the court automatically
sends a notice and order to appear for an
early status conference. The notice is usu-
ally sent shortly after the answer is filed,
and the conference with the judge typically
occurs about three weeks after the answer
date. Before the conference, counsel sub-
mit a proposed joint case management plan,
which includes a proposed scheduling or-
der, identification of discovery issues, and
other matters counsel wish to bring to the
court’s attention.

Some business courts, such as Saginaw
County’s, periodically set informal status
conferences to monitor case progress and
provide attorneys the opportunity to apprise
the court of pending or expected issues.
Another approach for cases in which dis-
covery may be a problem is setting a regu-
lar teleconference with the court. Under that
protocol, counsel check in with the court
regularly (perhaps every two weeks) to
make sure discovery is proceeding apace."

In Macomb County, the business judges
are in the process of adopting a detailed no-
tice and order to appear, which, in turn, will
require a joint pretrial report. In addition to
other issues, counsel must identify financial
issues—insurance coverage, bankruptcy, re-
ceivership, and the like—that might affect
settlement, and state whether a meeting with
the judge attended by counsel and the par-
ties would be appropriate. In Ingham County,
the business judge and the parties typically
agree to include an early mediation date in
the scheduling order; mediation then occurs
either before discovery or after some discov-
ery has been taken. This leads us to our
next two topics.

Alternative dispute resolution

Under Administrative Order 2013-6, cir-
cuit courts

shall establish specific case management
practices for business court matters. These
practices should reflect the specialized pre-
trial requirements for business court cases,
and will typically include provisions relat-
ing to scheduling conferences, alternative
dispute resolution (with an emphasis on
mediation scheduled early in the proceed-
ing), discovery cutoff dates, case evalua-
tion, and final settlement conferences.'?

As one would expect, business courts en-
courage early mediation.”® Ottawa County,



for example, orders early mediation in
nearly all cases. Ingham County directs
counsel to A Taxonomy of ADR: A Practical
Guide to ADR Practices & Processes for
Counsel;"* the court asks counsel to famil-
iarize themselves with ADR techniques
other than mediation. (7axonomy details a
variety of ADR practices beyond mediation
for counsel to consider.””) Another resource
for the bench—both business court judges
and other state court judges—and the bar
is the Michigan Judges Guide to ADR Prac-
tice and Procedure published by SCAO.*

If mediation does not produce a set-
tlement, courts may order a second round
of mediation after discovery is concluded.
Even when early mediation does not settle a
case, this does not mean the process failed.
Rather, the parties can use mediation to nar-
row the issues in dispute, limit the scope of
discovery, and construct an effective litiga-
tion plan. The litigation plan, in turn, can
lead to further settlement discussions.

For its part, SCAO has suggested judges
consider serving as both dispute resolution
advisors and traditional trial court judges."”
In many ways, business court judges are
doing just that.

In fact, business disputes are well-suited
to early mediation.” First, the parties have
done business with each other for years—
as vendor and customer (a Tier 3 automo-
tive supplier selling to a Tier 2, for exam-
ple) or perhaps as business partners. The
quicker the parties can focus on settlement,
the more money they can save on litigation
expenses. Said differently, money is fungi-
ble: every dollar spent on litigation is a dol-
lar not available to settle the case, invest in
the business, or save for the college educa-
tion of the owners’ children.

Moreover, early mediation allows the
parties to focus on a “business solution.”
Here’s one: “You buy more steel from me,
and I will sell it to you at a lower price.” And
an early mediation—where parties can air
their grievances to a neutral mediator (and
perhaps directly to each other) and con-
struct their own solution—can help save a
relationship and maybe even a family. In-
deed, the owners of small businesses have
typically worked together for years and, in
some cases, decades, especially in the case
of family businesses."”
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What about case evaluation? Some busi-
ness judges do not order case evaluation
unless the parties agree to it. (They seldom
do.) Other business judges will order case
evaluation, such as when early mediation
has not resolved the case.

Overall, early mediation is successful.
As Judge Archie C. Brown of Washtenaw
County observed, it has led to a significant
decrease in the average days a case is open
before closing. Given that only about 1.5
percent of civil cases in Michigan go to ver-
dict, early settlement discussions and early
ADR should always be considered.

Discovery and motion practice

The most expensive—and often the most
contentious—aspect of many commercial
cases is usually discovery. Business court
judges have several tools in their toolbox to
address this issue. For example, business
courts such as Ottawa, Saginaw, and Wayne
often stage discovery to allow limited dis-
covery before early mediation. Other courts
tailor discovery to meet the needs of the
case and the amount in controversy; a sim-
ple $75,000 breach-of-contract case will not
need the same amount of discovery as an
eight-figure automotive supplier lawsuit or
complex shareholder dispute. Other courts,
however, leave the timing and amount of
discovery to the parties—subject, of course,
to the general requirements of the Michigan
Court Rules.

In any event, the amount and timing of
discovery can be addressed at the early
court conference. As part of this, counsel
can discuss the often thorny issue of discov-
ery of electronically stored information.

Another method for managing discovery
is initial discovery protocols. Macomb County
has established protocols for disputes in-
volving breach of contract, business organi-
zations (shareholder disputes), employment,
and noncompete cases.” Elsewhere, Oak-
land County has approved a model protec-
tive order.”!

Oakland County also is considering its
own set of discovery protocols. A subcom-
mittee of the advisory committee to its
business court is working on protocols, and
another subcommittee will provide recom-
mendations for resolving discovery dis-
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putes. In addition, courts such as Oakland,
Ottawa, and Saginaw allow counsel to con-
tact the court before filing a discovery mo-
tion. Other courts, like Ingham, prefer the
traditional motion practice.

Several business courts, including Kent,
Macomb, and Oakland, have set up advi-
sory or “best practices” committees to assist
the courts. For example, Macomb County’s
best practices committee has recommended
a standard notice and order to appear and
will next consider whether its local adminis-
trative order should be revised.

Advice to counsel

Local protocol

Check the court’s local administrative
order and the assigned judge’s individual
protocol.

Other business court opinions

Although nonbinding, business court
judges may consider opinions of other busi-
ness courts. Before filing or opposing a mo-
tion, check whether the assigned judge has
already addressed that issue. If not, find
out whether another business judge has de-
cided a similar issue. All business court
opinions are posted to SCAO’s website;*
this helps with predictability.

NOﬂ‘bUSiﬂSSS court cases

Can the business court protocols—espe-
cially early judicial involvement, periodic
and as-needed judicial involvement there-
after, and early mediation—be successful in
non-business court cases? Perhaps. To some
degree, certain courts (Ottawa and Sagi-
naw, for example) apply the protocols to at
least some non-business court cases. Thus,
if counsel have a non-business court case
but want business court protocols to apply,
ask the judge. Depending on the judge’s
caseload and other factors, the court may
be open to this. In that regard, I encourage
judges to consider experimenting with busi-
ness court protocols in non-business cases.

Final advice for litigators

Much of the same advice that applies to
any court applies to the business courts
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as well. Be prepared. Be professional. Be
prompt. Consult with opposing counsel be-
fore filing a motion. File the joint pretrial
report or similar documents on time so the
court has the opportunity to read them in
advance. Discuss the possibility of an early
resolution or early ADR with your client. Be
careful with “forum shopping” (judges know
this is happening). Know the business court
statute. Is your case really a business court
case?? Check whether the court has default
discovery protocols or a notice of assign-
ment to the business court.?

Overall, as Judge Joyce A. Draganchuk
of Ingham County stated, “Don’t expect
your case to proceed in the traditional way.
There will be more judicial management
than you may be accustomed to and it is

IR

not necessarily ‘business as usual.

Conclusion

The business courts are a proverbial work
in progress, but the work is progressing
quite well. As the business courts continue
to experiment with best practices, this prog-
ress is likely to continue.
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