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he CBS News website has an entire section dedi-
cated to recent stories involving drones,' and for
good reason. Drones have recently crashed in dense,
public areas including a college football stadium? and
the stands of the U.S. Open for tennis.’ But crashes are
not the only issue. Drones are interfering with emer-
gency firefighting operations* and routine commercial
flights’ and dropping drugs into prison yards.® Civilian
operators are arming drones,” and property owners are
shooting them out of the sky to protect their privacy.®
Rest assured, the drones will continue to come in droves,
and they will bring with them a host of opportunities for
specialized and general practitioners to assist and pro-
tect their clients.

The full introduction of drones’ into the national air-
space system has the potential to launch significant dollars
into the Michigan economy. The Association for Unmanned

Vehicle Systems International forecasts that in the first
three years after Federal Aviation Administration (FAA)
clearance for commercial operation of drones in the na-
tional airspace system, the economic impact of drone in-
tegration in Michigan will be $188 million."® Within 10
years, it estimates the economic impact at $1.128 billion."
The commercial applications for drones are indeed broad,
and potential uses are seemingly limited only by the
imagination. Ready examples include real estate market-
ing, news coverage, moviemaking, oil and gas explora-
tion, pipeline inspection, freight transport, precision agri-
culture, aerial photography and mapping, surveillance,




surveying, and forest management. Certainly, there are
many more.

The potential legal consequences are equally far reach-
ing and will assuredly affect attorneys’ practices in many
areas including privacy, criminal, regulatory, personal in-
jury, workers’ compensation, insurance defense, and per-
haps even real estate. For example, what will be the
common law and constitutional implications for privacy
for drones equipped with video cameras? How will drones
affect standards for due diligence in real estate trans-
actions? Could the proliferation of drones change what
is considered “open” in adverse possession law? Will
drones affect the duty to inspect, for example, pipelines
or even dangerous conditions on land? At this nascent
stage, the legal implications are likewise limited only by
the imagination.

Unfortunately, the FAA has not kept up with the rapid
advancements in aeronautical technology. The lack of a
regulatory structure has been a major impediment to the
commercial application of drones. That is about to change.
General authorization for commercial use of certain small
drones is coming soon. Until the FAA issues its final rules,
however, the legal status of drone operations will re-
main somewhat foggy. In the meantime, some historical
and statutory background will assist in seeing how cli-
ents can be navigated into authorized recreational and
commercial operations.

Unmanned aircraft development and
regulations: early 1900s through 2007

The modern age of aviation dates back to Orville
Wright’s 12-second powered flight in 1903."* Manned avi-
ation developed swiftly on its tail, with immediate mili-
tary applications in World War I and commercial applica-
tions in the civil sector, e.g., private air freight services,
domestic airmail service through government contracts,
and passenger service."? Early aviation developments were
not limited to manned aircraft.

Military development of unmanned aircraft likewise
dates back to the early 1900s. For example, the invention
of the automatic gyroscopic stabilizer (which assists in
straight and level flight) in 1917 permitted the conversion
of a United States Navy Curtiss N-9 trainer aircraft into a
radio-controlled drone known as the Sperry Aerial Tor-
pedo.’ In test flights, the Torpedo carried a 300-pound
bomb up to 50 miles.”

Similarly, hobbyist use of unmanned, radio-controlled
model aircraft has a longstanding history. In 1935, Na-
tional Aeromodeling Championships were held in De-
troit. This gathering of model aviation enthusiasts led to
the 1936 establishment of the Academy of Model Aero-
nautics, a national organization that promotes develop-
ment of model aviation.'® The academy now claims a
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membership of 175,000 and has chartered more than 2,500
model airplane clubs across the United States."”

Federal aviation regulation began with the enactment
of the Air Commerce Act in 1926, but did not begin in ear-
nest until the enactment of the Federal Aviation Act in
1958, which established the predecessor of the FAA, the
Federal Aviation Agency."” That act charged the agency
and its successor to “develop plans and policy for the use
of the navigable airspace and assign by regulation or or-
der the use of the airspace necessary to ensure the safety
of aircraft and the efficient use of airspace.”” The FAA
promulgated generally applicable rules for the operation
of aircraft and the use of airspace. These rules, however,
were not designed with unmanned aircraft in mind. Gen-
erally speaking, unmanned aircraft remained relatively
small and were limited to low-level, line-of-sight opera-
tions by recreational users. Thus, drones were both liter-
ally and figuratively “flying under the radar” of the FAA.

The FAA remained silent on unmanned aircraft until
1981, when it issued Advisory Circular 91-57 (AC 91-57),
a one-page document setting forth voluntary standards
for hobbyist use of model aircraft. It recommends that
model aircraft operators fly a “sufficient distance from
populated areas” and “away from noise sensitive areas
such as parks, schools, hospitals, churches, etc.,” and fur-
ther suggests that model aircraft not be flown higher than
400 feet, near full-scale aircraft, or within three miles of
an airport unless the airport operator is notified.?* For
nearly 25 years, this was the only FAA guidance on un-
manned aircraft.

Technological advances in navigation and communi-
cations during the ’80s, '90s, and early 2000s propelled
commercial interest in unmanned aircraft. Congress took
notice, and in 2003 enacted Vision 100—The Century of
Aviation Reauthorization Act,?! which provided that the
Next Generation Air Transportation System (NextGen)

Fast Facts

General authorization for the commercial
use of small drones is on the horizon.

Specialized and general practitioners alike
should expect the proliferation of drones
to affect their practices in many areas.

While the parameters of general
authorization for commercial drone use
are not yet finalized, clients can still be
navigated into authorized recreational

and commercial operations.
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currently under development by the FAA to handle air
traffic control must “accommodate a wide range of aircraft
operations, including airlines, air taxis, helicopters, gen-
eral aviation, and unmanned aerial vebicles...”** Al-
though only mentioned in passing, the requirement that
drones be accommodated in the development of NextGen
signaled Congress’s recognition of the important role
drones will fulfill in the future of aviation and commerce.

With the increased availability of drones and little guid-
ance from the FAA, people and companies relied on AC
91-57 to operate drones for business purposes. In 2007,
the FAA issued a policy notice to warn those who be-
lieved it was legal under the authority of AC 91-57 to op-
erate a drone for business purposes that they were “mis-
taken.”” The notice clarified that AC 91-57 “only applies
to modelers, and thus specifically excludes [drone] use
by persons or companies for business purposes™ and
further provided that, subject to the recreational use ex-
ception, “no person may operate a [drone] in the Na-
tional Airspace without specific authority.”® For commer-
cial use, it explained that the only available route for
authorization is to obtain an FAA airworthiness certifi-
cate in the experimental category.

Unmanned aircraft development
and regulations: the shifting landscape

In enacting the FAA Modernization and Reform Act of
2012 (FMRA),* Congress reauthorized funding and set pol-
icy priorities for the FAA. Prominent among the FMRA’s
policy priorities was the integration of civilian unmanned
aircraft into the national airspace system. With respect to
drones, the FMRA, among other things, mandated that
the FAA develop an integration plan, a roadmap for
achieving integration, and a final rule for civil operation
of small drones.”” The FMRA also created a safe harbor
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for hobbyist use of model aircraft?® and simplified the

exemption process for commercial use of drones.”

The FMRA safe harbor for model aircraft

Section 336 of the FMRA prohibits the FAA from prom-
ulgating rules and regulations for “model aircraft.” Sub-
ject to certain conditions, this prohibition applies to un-
manned aircraft flown within the line of sight of the
operator and used solely for hobby or recreational pur-
poses.* To qualify, the model aircraft must weigh less than
55 pounds, not interfere with manned aircraft, and be
flown in accordance with a community-based set of safety
guidelines.*’ Furthermore, if the model aircraft is flown
within five miles of an airport, the operator must give
prior notice to the airport operator and the air traffic
control tower (if the airport has one).*> While the FMRA

NO DRONE ZONE

ederal Aviation
Administration

prohibits the FAA from regulating the use of qualifying
model aircrafts, it permits the FAA to pursue enforcement
action “against persons operating model aircraft who en-
danger the safety of the national airspace system.”®

Despite the safe harbor, the U.S. Department of Trans-
portation announced on October 19, 2015, that due to the
proliferation of unsafe operations, it has reconsidered the
past practice of allowing the operation of unmanned air-
craft without registration.* The department now intends
to impose minor regulations on unmanned aircraft by re-
quiring registration and marking of all unmanned aircraft,
including model aircraft.®® To accomplish this, the de-
partment directed the FAA to establish a task force to
provide recommendations for a streamlined (and poten-
tially electronic) registration process for model aircraft
by November 20, 2015. The parameters of the new reg-
istration requirement are not yet known; certain model
aircraft such as toys with short ranges may remain ex-
empt from regulation.

Exemptions under § 333 of the FMRA

Until the small-drone rule discussed later in this arti-
cle becomes finalized, authorization for commercial use
of drones is somewhat limited and considered by the
FAA on a case-by-case basis. Section 333 of the FMRA
grants the secretary of transportation the authority to de-
termine whether a certificate of waiver, certification of
authorization, or airworthiness certificate is required for
a drone to operate safely in the national airspace system.
To obtain a § 333 exemption, the applicant must dem-
onstrate to the FAA that the proposed operation of the
drone will be at least as safe as if a promulgated rule
were in effect.

The first § 333 exemption was granted in September
2014. Initially, § 333 exemptions were granted for opera-
tions generally, and an exemption holder had to apply



for a discrete certificate of waiver or authorization for
each individual operation. Early approvals also required
that the pilot in command of the drone hold a private
pilot’s license and a third-class medical certificate.

To bridge the gap between the process of evaluating
every drone operation individually and future drone op-
erations under the forthcoming final small-drone rule,
the FAA has established an interim policy to streamline
airspace authorizations for § 333 exemption holders. Un-
der this interim policy, the FAA will now grant a blanket
certificate of waiver for drone flights at or below 200 feet
to any operator holding a § 333 exemption for a drone
weighing less than 55 pounds operating during daytime
visual flight rules conditions, within visual line of sight
of the pilots, and certain distances away from airports or
heliports.*” If a particular operation does not meet this
requirement, a discrete certificate of waiver for that op-
eration is still necessary.

The FAA has also eased the licensing requirements for
drone operators for the interim period before the final
small-drone rule goes into effect. A drone operator is no
longer required to hold a private pilot’s license or third-
class medical certificate. A recreational or sport pilot li-
cense and valid driver’s license are now sufficient. The
FAA also instituted a “summary grant” process under
which the FAA will grant certain § 333 exemptions at once
if “it finds it has already granted a previous exemption
similar to the new request.”*®

The FAA's bright line between

recreational and commercial use

In June 2014, the FAA issued its interpretation of the
§ 336 safe harbor.® Interpretive rules of agencies “do not
have the force and effect of law,” but they do “advise the
public of the agency’s construction of the statutes and
rules which it administers,”* and courts give deference
to agency interpretations unless they are “arbitrary, capri-
cious, or manifestly contrary to the statute.”?! The FAA’s
interpretation of § 336 essentially declared a bright-line
rule between recreational and commercial use: if com-
pensation is received in connection with the operation
of the drone or there is a nexus between the operator’s
business and the operation, the § 336 safe harbor does
not apply. To provide guidance on its interpretation, the
FAA issued some examples (see table at right) to delin-
eate between recreational and commercial use.*

The near future: the FAA's notice of
public rulemaking for small drones

On February 15, 2015, the FAA released its notice of
public rulemaking for small drones. The rule is expected
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Hobby or

Recreational Commercial

Flying a model aircraft
at the local model
aircraft club.

Receiving money
for demonstrating
aerobatics with

a model aircraft.

A real estate agent
using a model aircraft to
photograph a property
he or she is trying to sell
and using the photos in
the property’s real
estate listing.

Taking photographs
with a model aircraft
for personal use.

A person photographing
a property or event

and selling the photos
to someone else.

Delivering packages to
people for a fee. (If an
individual offers free
shipping in association
with a purchase or other
offer, the FAA would
construe the shipping fo
be in furtherance of a
business purpose and,
therefore, the operation
would not fall within the
statutory requirement

of a recreational or a

hobby purpose.)

Using a model aircraft
to move a box from
point to point

without any kind

of compensation.

Determining whether
crops grown as part
of a commercial
farming operation
need watering.

Viewing a field to
determine whether
crops need water when
they are grown for
personal enjoyment.

to take some time to finalize, but a general sense of the
near future is discernible. The proposed rule would create
a new Part 107 to Title 14 of the Code of Federal Regula-
tions.” As proposed, Part 107 would authorize commer-
cial flights for small drones without airworthiness certi-
fication subject to certain operation and operator limits.

Under proposed Part 107, the small drone, including
everything on board, must weigh less than 55 pounds.™ It
would be permitted to operate at a maximum airspeed of
100 mph (87 knots) up to 500 feet above ground level dur-
ing daylight hours only.® The small drone would need to
be registered with the FAA and display its registration
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number. Absent prior authorization from air traffic con-
trol, the operation of small drones would be limited to
areas outside airport flight paths and restricted airspace?
and within the visual line-of-sight of the operator, un-
aided by any device other than corrective lenses.’® Apart
from watercraft, moving vehicles or aircraft could not be
used to assist in maintaining the visual line-of-sight.*” To
mitigate the risk of loss of positive control—i.e., the loss
of the data link between the control station and the small
drone—operations would be prohibited from occurring
over persons not involved in the operation unless those
individuals are within enclosed structures.®

Proposed Part 107 would eliminate the requirement
that an operator must hold a pilot’s license. Instead, a
small-drone operator would only be required to pass an
initial aeronautical knowledge test and obtain a small-
drone operator certificate To obtain the certification,
an operator must be at least 17 years old and obtain ap-
proval from the Transportation Security Administration.>
To continue authorized operations of a small drone, an
operator would also be required to pass an aeronautical
knowledge test every two years.”

If finalized, proposed Part 107 would certainly elimi-
nate many of the barriers to entry for small drones in the
§ 333 exemption process. Irrespective of revisions before
the FAA issues its final rule, however, drones are on the
horizon. Expect client calls. m
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