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From the Michigan Supreme Court

Proposed Amendments of Administrative Order No. 2013-12

On order of the Court, dated November 25, 2015, this is to advise
that the Court is considering amendments of Administrative Order
No. 2013-12. Before determining whether the proposal should be
adopted, changed before adoption, or rejected, this notice is given
to afford interested persons the opportunity to comment on the
form or the merits of the proposal or to suggest alternatives. The
Court welcomes the views of all. This matter also will be consid-
ered at a public hearing. The notices and agendas for public hear-
ings are posted at Administrative Matters & Court Rules page.

Publication of this proposal does not mean that the Court will
issue an order on the subject, nor does it imply probable adoption
of the proposal in its present form.

[Additions to the text are indicated in underlining
and deleted text is shown by strikeover.]

Administrative Order No. 2013-12

(A(D-(3) [Unchanged.]
(B)(M-(3) [Unchanged.]

Probate Court Guidelines.
[The following proposed probate court guidelines numbered 1.-4.
would replace the former probate guidelines numbered 1.-3.:]

1. Estate Proceedings. 75% of all cases should be adjudicated
within 35 days from the date of the initial filing, 90% within
182 days, and 98% within 364 days.

2. Guardianship, Conservatorship, and Protective Order Proceed-
ings. 75% of all matters should be adjudicated within 90 days
from the date of the initial filing and 95% within 364 days.

2-3. Mental Illness Proceedings; Judicial Admission Proceedings.
90% of all petitions should be adjudicated within 14 days from
the date of filing and 98% within 28 days.

4. Civil Proceedings and Trust Proceedings. 70% of all cases
should be adjudicated within 364 days from the date of case
filing and 95% within 728 days.

District Court Guidelines.
(D—(3) [Unchanged.]

Circuit Court Guidelines.
(D—-1D [Unchanged.]

STAFF COMMENT: These proposed revisions of Administrative
Order No. 2013-12 would adjust the time guidelines in probate
courts by applying disposition rates to all cases filed instead of
applying rates to “contested matters;” also the proposed revisions
would separate from estates, the guidelines for guardianship and
conservatorship proceedings and group them with protective order
proceedings, and would group trust proceedings with civil pro-
ceedings instead of the former grouping of trusts with proceedings
for estates.

The staff comment is not an authoritative construction by the
Court. In addition, adoption of a new rule or amendment in no
way reflects a substantive determination by this Court.

A copy of this order will be given to the Secretary of the State
Bar and to the State Court Administrator so that they can make the
notifications specified in MCR 1.201. Comments on the proposal
may be sent to the Office of Administrative Counsel in writing or
electronically by March 1, 2016, at P.O. Box 30052, Lansing, MI
48909, or ADMcomment@courts.mi.gov. When filing a comment,
please refer to ADM File No. 2015-17. Your comments and the
comments of others will be posted under the chapter affected by
this proposal at Proposed & Recently Adopted Orders on Admin
Matters page.

Proposed Amendment of Rule 2.403
of the Michigan Court Rules

On order of the Court, dated November 25, 2015, this is to advise
that the Court is considering an amendment of Rule 2.403 of the
Michigan Court Rules. Before determining whether the proposal
should be adopted, changed before adoption, or rejected, this notice
is given to afford interested persons the opportunity to comment
on the form or the merits of the proposal or to suggest alternatives.
The Court welcomes the views of all. This matter also will be con-
sidered at a public hearing. The notices and agendas for public
hearings are posted at Administrative Matters & Court Rules page.

Publication of this proposal does not mean that the Court will
issue an order on the subject, nor does it imply probable adoption
of the proposal in its present form.

[Additions to the text are indicated in underlining
and deleted text is shown by strikeover.]

Rule 2.403 Case Evaluation
(A)—(K) [Unchanged.]
(L) Acceptance or Rejection of Evaluation.

(1) Each party shall file a written acceptance or rejection of the
panel’s evaluation with the ADR clerk within 2814 days after
service of the panel’s evaluation. Even if there are separate
awards on multiple claims, the party must either accept or
reject the evaluation in its entirety as to a particular oppos-
ing party. The failure to file a written acceptance or rejec-
tion within 2814 days constitutes rejection.

(2) There may be no disclosure of a party’s acceptance or re-
jection of the panel’s evaluation until the expiration of the
2814-day period, at which time the ADR clerk shall send a
notice indicating each party’s acceptance or rejection of the
panel’s evaluation.

(3) [Unchanged.]

(M)—(O) [Unchanged.]

STAFF COMMENT: This proposed amendment, submitted by the
Michigan Judges Association, would reduce the time period from
28 days to 14 days in which a party would be required to accept
or reject a case evaluation award.

The staff comment is not an authoritative construction by the
Court. In addition, adoption of a new rule or amendment in no
way reflects a substantive determination by this Court.
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A copy of this order will be given to the Secretary of the State
Bar and to the State Court Administrator so that they can make the
notifications specified in MCR 1.201. Comments on the proposal
may be sent to the Office of Administrative Counsel in writing or
electronically by March 1, 2016, at P.O. Box 30052, Lansing, MI
48909, or ADMcomment@courts.mi.gov. When filing a comment,
please refer to ADM File No. 2014-13. Your comments and the
comments of others will be posted under the chapter affected by
this proposal at Proposed & Recently Adopted Orders on Admin
Matters page.

Proposed Amendments of Rules 3.605, 3.606, 3.928,
3.944, 3.956, 6.001, 6.425, 6.445, 6.610, and 6.933
of the Michigan Court Rules

On order of the Court, dated November 25, 2015, this is to advise
that the Court is considering amendments of Rules 3.605, 3.600,
3928, 3944, 3956, 6.001, 6.425, 6.445, 6.610, and 6.933 of the Mich-
igan Court Rules. Before determining whether the proposal should
be adopted, changed before adoption, or rejected, this notice is
given to afford interested persons the opportunity to comment on
the form or the merits of the proposal or to suggest alternatives.
The Court welcomes the views of all. This matter also will be con-
sidered at a public hearing. The notices and agendas for public
hearings are posted at Administrative Matters & Court Rules page.

Publication of this proposal does not mean that the Court will
issue an order on the subject, nor does it imply probable adoption
of the proposal in its present form.

[Additions to the text are indicated in underlining
and deleted text is shown by strikeover.]

Rule 3.605 Collection of Pendalties, Fines, Forfeitures,

and Forfeited Recognizances

(A)—(C) [Unchanged.]

(D) Remission of Penalty. An application for the remission of a pen-
alty, including a bond forfeiture, may be made to the judge who
imposed the penalty or ordered the forfeiture. The application
may not be heard until reasonable notice has been given to the
prosecuting attorney (or municipal attorney) and he or she has
had an opportunity to examine the matter and prepare to resist
the application. The application may not be granted without
payment of the costs and expenses incurred in the proceedings
for the collection of the penalty, unless waived by the court.

(E) [Unchanged.]

Rule 3.606  Contempts Outside Immediate Presence of Court

(A)—(BE) [Unchanged.]

(F) The court shall not sentence a person to a term of incarceration
for nonpayment unless the court has complied with the provi-
sions of MCR 6.425(E)(3). Proceedings to which the Child Sup-
port and Parenting Time Enforcement Act, MCL 552.602 et seq.,

applies are subject to the requirements of that act.
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Rule 3928  Contempt of Court

(A)—(C) [Unchanged.]
(D) Determination of Ability to Pay. A juvenile and/or parent shall

not be detained or incarcerated for the nonpayment of court-

ordered financial obligations as ordered by the court, unless

the court determines that the juvenile and/or parent has the

resources to pay and has not made a good-faith effort to do so.

Rule 3944 Probation Violation

(A)—(E) [Unchanged.]
(F) Determination of Ability to Pay. A juvenile and/or parent shall

not be detained or incarcerated for the nonpayment of court-

ordered financial obligations as ordered by the court, unless

the court determines that the juvenile and/or parent has the

resources to pay and has not made a good-faith effort to do so.

Rule 3956  Review Hearings; Probation Violation

(A)—(B) [Unchanged.]

(C) Determination of Ability to Pay. A juvenile and/or parent shall
not be detained or incarcerated for the nonpayment of court-
ordered financial obligations as ordered by the court, unless
the court determines that the juvenile and/or parent has the
resources to pay and has not made a good-faith effort to do so.

Rule 6.001  Scope; Applicability of Civil Rules; Superseded Rules

and Statutes

(A) [Unchanged.]

(B) Misdemeanor Cases. MCR 6.001-6.004, 6.005(B) and (C), 6.006,
6.102(D) and (F), 6.103, 6.104(A), 6.106, 6.125, 6.202, 6.425(E)(3),
6.427, 6.435, 6.440, 6.445(A)—(G), and the rules in subchapter
6.600 govern matters of procedure in criminal cases cogniza-
ble in the district courts.

(O)—(BE) [Unchanged.]

Rule 6.425  Sentencing; Appointment of Appellate Counsel
(A)—(D) [Unchanged.]
(E) Sentencing Procedure.

(D—-(2) [Unchanged.]

(3) Incarceration for Nonpayment.

(a) The court shall not sentence a defendant to a term of

incarceration, nor revoke probation, for failure to com-

ply with an order to pay money unless the court finds,

on the record, that the defendant is able to comply with

the order without manifest hardship and that the de-

fendant has not made a good-faith effort to comply
with the order.
(b) Payment alternatives. If the court finds that the de-

fendant is unable to comply with an order to pay money

without manifest hardship, the court may impose a

payment alternative, such as a payment plan, modifica-

tion of any existing payment plan, or waiver of part or

all of the amount of money owed to the extent permit-
ted by law.
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() Determining manifest hardship. The court shall consider

the following criteria in determining manifest hardship:

() Defendant’s employment status and history.

(i) Defendant’s employability and earning ability.

(i) The willfulness of the defendant’s failure to pay.

(iv) Defendant’s financial resources.

(v) Defendant’s basic living expenses including but not

limited to food, shelter, clothing, necessary medical

expenses, or child support.

(vi) Any other special circumstances that may have bear-

ing on the defendant’s ability to pay.
(F)—(G) [Unchanged.]

Rule 6.445  Probation Revocation

(A)—(P [Unchanged.]

(G) Sentencing. If the court finds that the probationer has violated
a condition of probation, or if the probationer pleads guilty to
a violation, the court may continue probation, modify the con-
ditions of probation, extend the probation period, or revoke
probation and impose a sentence of incarceration. The court
may not sentence the probationer to prison without having con-
sidered a current presentence report. The court may not sen-

tence the probationer to prison or jail for failing to pay fines,

costs, restitution, and other financial obligations imposed by

the court without and having complied with the provisions set
forth in MCR 6.425(B) and (E).
(H) [Unchanged.]

Rule 6.610  Criminal Procedure Generally
(A)—(E) [Unchanged.]
(F) Sentencing.

(D [Unchanged.]

(2) The court shall not sentence a defendant to a term of incar-
ceration for nonpayment unless the court has complied with
the provisions of MCR 6.425(E)(3).

2)(3) [Renumbered, but otherwise unchanged.]

)4 [Renumbered, but otherwise unchanged.]

(G)—(H) [Unchanged.]

Rule 6.933 Juvenile Probation Revocation
(A)—(D) [Unchanged.]
(E) Determination of Ability to Pay. A juvenile and/or parent shall

not be detained or incarcerated for the nonpayment of court-

ordered financial obligations as ordered by the court, unless

the court determines that the juvenile and/or parent has the

resources to pay and has not made a good-faith effort to do so.

STAFF COMMENT: The proposed amendments of MCR 3.605,
3.600, 3928, 3.944, 3.956, 6.001, 6.425, 6.445, 6.610, and 6.933 were
submitted by the Michigan State Planning Body for the Delivery of
Legal Services to the Poor. The proposed rule revisions are in-
tended to provide clarity and guidance to courts regarding what
courts would be required to do before incarcerating a defendant
for failure to pay.

With respect to the new language proposed as MCR 6.425(E)(3),
the Michigan State Planning Body notes: The United States Supreme
Court and the Michigan Supreme Court have recognized that it is
unconstitutional to incarcerate someone for failure to pay fines,
costs, fees, or restitution simply because the person is unable to
pay. See, e.g., Bearden v Georgia, 461 US 660, 672—673 (1983); Peo-
ple v Jackson, 483 Mich 271 (2009). Any time the court is considering
incarceration for failure to pay—whether at the time of sentencing
or at a subsequent proceeding, such as a probation revocation or
show-cause hearing—the court is required to take into account the
defendant’s financial resources. The Michigan Supreme Court has
held that “once an ability-to-pay assessment is triggered, the court
must consider whether the defendant remains indigent and whether
repayment would cause manifest hardship.” Jackson, 483 Mich at
275. The defendant should be considered to suffer manifest hard-
ship if the defendant or his or her immediate family would be de-
prived of funds needed for basic living necessities such as food,
shelter, clothing, necessary medical expenses, or child support. Spe-
cific statutes requiring ability-to-pay determinations can provide ad-
ditional guidance. See, e.g., MCL 771.3(8) (in determining whether
to revoke probation for failure to pay, courts “shall consider the
probationer’s employment status, earning ability, and financial re-
sources, the willfulness of the probationer’s failure to pay, and any
other special circumstances that may have a bearing on the pro-
bationer’s ability to pay”); MCL 769.1a(11) (substantially similar
provision re restitution); MCL 771.3(6)(a) (in determining amount
and method of paying costs, the court “shall take into account
the probationer’s financial resources and the nature of the burden
that payment of costs will impose, with due regard to his or her
other obligations”); MCL 771.3(6)(b) (in considering petition for
remission of costs, court should consider whether “payment of the
amount due will impose a manifest hardship on the probationer or
his or her immediate family”); MCL 780.766(12) (in considering
modifying the method of restitution payment, court should con-
sider whether payment “will impose a manifest hardship on the
defendant or his or her immediate family”).

The United States Supreme Court approved a simple framework
for assessing ability to pay, albeit in the context of contempt pro-
ceedings: “(1) notice to the defendant that his ‘ability to pay’ is a
critical issue...; (2) the use of a form (or the equivalent) to elicit
relevant financial information; (3) an opportunity at the hearing
for the defendant to respond to statements and questions about his
financial status (e.g., those triggered by his responses on the form);
and (4) an express finding by the court that the defendant has the
ability to pay.” Turner v Rogers, __ US _; 131 S Ct 2507, 2519
(201D. In implementing this rule, courts should ensure that the
Turner standards are met.

The staff comment is not an authoritative construction by the
Court. In addition, adoption of a new rule or amendment in no
way reflects a substantive determination by this Court.

A copy of this order will be given to the Secretary of the State
Bar and to the State Court Administrator so that they can make the
notifications specified in MCR 1.201. Comments on the proposal
may be sent to the Office of Administrative Counsel in writing or



electronically by March 1, 2016, at P.O. Box 30052, Lansing, MI
48909, or ADMcomment@courts.mi.gov. When filing a comment,
please refer to ADM File No. 2015-12. Your comments and the
comments of others will be posted under the chapter affected by
this proposal at Proposed & Recently Adopted Orders on Admin
Matters page.

Proposed Amendment of Rule 7.306
of the Michigan Court Rules

On order of the Court, dated November 25, 2015, this is to advise
that the Court is considering an amendment of Rule 7.306 of the
Michigan Court Rules. Before determining whether the proposal
should be adopted, changed before adoption, or rejected, this notice
is given to afford interested persons the opportunity to comment
on the form or the merits of the proposal or to suggest alternatives.
The Court welcomes the views of all. This matter also will be con-
sidered at a public hearing. The notices and agendas for public
hearings are posted at Administrative Matters & Court Rules page.

Publication of this proposal does not mean that the Court will
issue an order on the subject, nor does it imply probable adoption
of the proposal in its present form.

[Additions to the text are indicated in underlining
and deleted text is shown by strikeover.]

Rule 7,306  Criginal Proceedings

(A) [Unchanged.]
(B) What to File. To initiate an original proceeding, a plaintiff must
file with the clerk

(D-(2) [Unchanged.]

(3) proof that a copy of the complaint and brief was served on
the defendant, and, for a complaint filed against the Attor-
ney Discipline Board or Attorney Grievance Commission,
on the respondent in the underlying discipline matter; and

NOW you Can

alawyerhelps.org

January 2016 Michigan Bar Journal

From the Michigan Supreme Court

(4) [Unchanged.]
Copies of relevant documents, record evidence, or supporting
affidavits may be attached as exhibits to the complaint.

(O) [Unchanged.]
(D) Brief by Respondent in Action Against Attorney Grievance Com-

mission or Attorney Discipline Board. A respondent in an ac-

tion against the Attorney Grievance Commission or Attorney

Discipline Board may file a response brief with the clerk within

21 days after service of the complaint, and a proof that a copy

of the response brief was served on plaintiff and defendant. A

response brief filed under this subsection shall conform with
MCR 7.212(B) and (D).
(E)—@ [Former (D)—(H) relettered, but otherwise unchanged.]
STAFF COMMENT: The proposed amendments of MCR 7.306
would expressly authorize a respondent attorney to file a brief in

actions of superintending control when the complainant objects to
a dismissal by the AGC or ADB; the proposed amendments would
also require the party filing for superintending control to serve
copies of the complaint and brief on the respondent and would
allow 21 days for respondent attorney to submit a brief, with cop-
ies to be served on the plaintiff and defendant.

The staff comment is not an authoritative construction by the
Court. In addition, adoption of a new rule or amendment in no
way reflects a substantive determination by this Court.

A copy of this order will be given to the Secretary of the State
Bar and to the State Court Administrator so that they can make the
notifications specified in MCR 1.201. Comments on the proposal
may be sent to the Office of Administrative Counsel in writing or
electronically by March 1, 2016, at P.O. Box 30052, Lansing, MI
48909, or ADMcomment@courts.mi.gov. When filing a comment,
please refer to ADM File No. 2014-17. Your comments and the
comments of others will be posted under the chapter affected by
this proposal at Proposed & Recently Adopted Orders on Admin
Matters page.
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