
based discriminatory treatment.3 This loophole al-
lows corporations to evade liability for discriminatory 
conduct against U.S. citizens employed outside U.S. 
borders. This situation often comes into play with 
multinational companies that maintain international 
subsidiaries and affiliates. These companies routinely 
transfer employees from one business entity to an-
other across the globe to serve the parent company’s 
various multinational needs. Unfortunately, these ex-
patriate assignments can drastically affect employees’ 
employment rights.

Allowing these multinational corporations to im-
plement an organizational structure that circumvents 
U.S. civil rights protections inflicts a major blow 
against Title VII’s overarching goal of eradicating 
employment discrimination for all U.S. workers. It is 
clear that legislative action is necessary to close the 

the world is flat and foreign post-
ings for U.S. workers are com-

monplace, many of those employees may not realize 
that the protections of certain federal employment 
laws don’t extend beyond U.S. boundaries.

Title VII of the Civil Rights Act of 19641 applies 
to any company—foreign or domestic—that elects to 
do business in the United States,2 and protects employ-
ees located in the U.S. against discriminatory conduct. 
While this seems straightforward, the act does not ap-
ply to employees who are U.S. citizens but maintain 
their physical place of employment outside the U.S.

Subsections of Title VII state that U.S. citizens who 
are expatriated to the foreign parent corporation of 
their U.S. employer, or to an affiliate organization of 
their U.S. employer (but not controlled by the em-
ployer), enjoy no protections against employment-
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loophole and broaden Title VII’s scope to protect all 
U.S. citizens employed by foreign parents or affili-
ates of U.S. companies regardless of the employee’s 
physical place of employment.

Fortunately, U.S. expatriate employees currently 
have two substantiated arguments they may make 
in their attempts to avoid the gap and invoke Title 
VII protections.

“Center of gravity” and  
“primary work station” tests

It is undisputed that Title VII liability extends to 
all employers—regardless of where the employer is 
located/incorporated—that employ individuals in the 
United States.4 But how is it determined whether an 
individual is employed in the United States?

Historically, courts have relied on two different 
tests to determine whether an individual is employed 
inside or outside the U.S.: the “center of gravity” test 
and the “primary work station” test.5

The primary-work-station test focuses on where 
the work is actually performed, disregarding other 
factors such as the location where the employee 
was hired or trained and the location of the employ-
ee’s supervisors.6 By contrast, the center-of-gravity 
test looks to the “totality of the circumstances,” but 
contemplates a nonexhaustive list of criteria to con-
sider, including:

•	 Where the employment relationship  
was created, including where the terms  
of employment were negotiated

FAST FACT

Allowing multi­
national corporations 
to implement organi­
zational structures 
that circumvent  
U.S. civil rights 
protections inflicts  
a major blow against 
Title VII’s over­
arching goal of 
eradicating employ­
ment discrimination 
for all U.S. workers.

•	 The parties’ intent regarding location  
of employment

•	 The locations of the reporting relationships

•	 Where the employee performed his or her 
duties and received benefits, as well as  
the relative amount of time he or she spent 
at each location, if more than one

•	 The location of the employee’s domicile7

The primary-work-station test, though seemingly 
straightforward, has come under fire from the courts, 
which have largely determined that the center-of-
gravity test provides a more comprehensive determi-
nation of employment location for purposes of as-
cribing Title VII liability. For example, in Rodriguez 
v Filtertek, Incorporated,8 the Western District of 
Texas found:

[T]he primary-work-station test is vague and overly 
simplistic in its determination of employment 
within the United States. The test assumes that an 
employee has a primary work station—an assump-
tion that may be invalid given the nature of our 
global economy with its mobile workforce.9

The most significant case on this issue is Torrico 
v IBM Corporation10 out of the Southern District of 
New York. Torrico involved a plaintiff employee 
asserting that he remained employed in the U.S. 
throughout a three-year assignment to Chile.11 The 
court found the primary-work-station test insuffi-
cient, stating that it “oversimplif[ies] the analysis of 
what constitutes ‘employment in a foreign country’” 
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the employment relationship was created or where 
the terms of the relationship were negotiated.

Second, with regard to intent of the parties concern-
ing location of employment, Plaintiff was hired 
as an accountant and promoted to Controller at 
the Juarez facility—this suggests that the parties 
intended Plaintiff to work primarily at the Juarez 
facility. However, there is no direct evidence of 
such intent.

Third, as to location of reporting relationships, 
Defendants have presented evidence that Plaintiff 
did not report to any supervisor in Texas and Plain-
tiff has not disputed this fact. Instead, the evidence 
suggests that she reported directly to a supervisor 
in Illinois and indirectly to the Juarez facility’s Gen-
eral Manager . . . .There is no evidence supporting 
the presence of a supervisor in Texas. This factor 
clearly weighs against Plaintiff.

Fourth, Plaintiff ’s work as Controller at the Juarez 
facility indicates that she was employed at the Juarez 
facility. However, Plaintiff states that she regularly 
visited El Paso, inspecting goods in El Paso ware-
houses before they were delivered to the Juarez facil-
ity. . . .And Defendants have provided no evidence 
setting out how much time Plaintiff actually spent 
working in Juarez as opposed to Texas.

And Fifth, as to Plaintiff ’s domicile, Plaintiff ’s home 
is in El Paso, Texas.16

Accordingly, under the center-of-gravity test, an em-
ployee can be characterized as employed in the 
United States—and enjoy Title VII protection—even 
when he or she is assigned to work abroad for a 
period of years. The test takes a pragmatic approach 
to determining the nexus of the employee’s work 
duties and responsibilities as opposed to the overly 
simplistic approach of the primary-work-station test.

Consequently, employees facing defenses based 
on Title VII’s application to employment outside the 
United States should advocate for analysis under 
the center-of-gravity test as set forth in Torrico and 
its progeny.

Was the foreign employer 
“controlled” by a U.S. entity?

Inevitably, situations will arise in which an indi-
vidual is undisputedly employed outside the United 
States under either the primary-work-station or center-
of-gravity test. In these situations, the employee’s 

and almost always “involve[s] situations in which 
employment in the United States was never contem-
plated.”12 The court further stated:

Whether Torrico was “employ[ed]” abroad or was 
employed in the United States and merely tempo-
rarily deployed to Chile is a question of fact which 
cannot be answered simply by noting that he spent 
the bulk of his time in Chile for the three years lead-
ing up to the alleged discriminatory termination.13

Ultimately, the Torrico court used the center-
of-gravity test and determined that summary judg-
ment was improper because a reasonable jury could 
conclude that the plaintiff employee remained em-
ployed in the U.S. despite his foreign assignment.14 
The court relied on various factors, including:

•	 The plaintiff was employed in the U.S. for a 
period before being assigned to Chile.

•	 The plaintiff’s compensation and benefits 
continued to be paid by the U.S. entity.

•	 The plaintiff’s assignment was for a 
temporary period.

•	 The plaintiff entered into an agreement 
regarding his assignment that contemplated 
his return to the U.S. when his assignment 
was complete.15

Likewise, the Texas court in Rodriguez adopted 
the center-of-gravity test in analyzing whether the 
plaintiff employee, who served as controller of the 
defendant employer’s Juarez, Mexico plant, could 
pursue a Title VII discrimination action. In finding a 
genuine issue of material fact as to the employee’s 
place of employment, the court reasoned:

First, as to the location of the creation of the employ-
ment relationship, the record fails to establish where 

In today’s global economy, U.S. citizens 
frequently move from one foreign location 

to another for a multinational employer. 
Unfortunately, these employees may be left 

without Title VII protection during their 
foreign assignment.
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December 23, 2002 (Docket No. 01 Civ. 9262), p *3.

best—and perhaps only—chance of invoking Title 
VII protection is through its “control” prong. The 
appropriate argument is that the foreign employer is 
controlled by a U.S. entity.17 Courts have routinely 
found Title VII liability under the control prong in 
situations in which the employee works for a foreign 
subsidiary of a U.S. parent company.18

Title VII’s express language does not restrict lia-
bility to that limited corporate/employment relation-
ship exclusively. This fact, coupled with Title VII’s 
liberal construction,19 may open the door for employ-
ees to argue that Title VII applies to situations in 
which the U.S. entity controlled the discriminatorily 
motivated adverse employment decision. This is true 
even when the U.S. entity is not the parent of the 
actual foreign employer but instead is the foreign 
employer’s subsidiary or affiliate company.

Such an outcome is consistent with the reasoning 
courts have applied when interpreting the control-
prong exclusion. In this regard, courts have held 
that, “the critical question to be answered is: ‘What 
entity made the final decisions regarding employ-
ment matters relating to the person claiming dis-
crimination?’”20 The answer to this question could 
involve a U.S. entity that, while merely a subsidiary 
or affiliate of the actual foreign employer, controlled 
the discriminatory conduct.

In today’s global economy, U.S. citizens frequently 
move from one foreign location to another for a 
multinational employer. Unfortunately, these employ-
ees may be left without Title VII protection during 
their foreign assignment. Such an outcome is incon-
sistent with Title VII’s goal of eradicating employ-
ment discrimination for all U.S. workers. The positive 
news is that U.S. courts have upheld the center-of-
gravity test and the control prong of Title VII, provid-
ing employees with protection against the Title VII 
expatriate loophole. n
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