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Funding Expert Witnesses
for Indigent Defendants

[| el | RS | S
A Model for Unequal Protection

By Jim Kolosowsky
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If liberty and equality, as is thought by some, are chiefly to be found in
----------------------------------------- . democracy, they will be best attained when all persons alike share
......................................... . in government to the utmost. — Aristotle

..........................................

..........................................

“[Tlo a serious extent, the scales of justice in this country are weighted against the poor.
----------------------------------- + Each year thousands are confronted with obstacles to obtaining justice because they are
......................................... . financially unable to obtain adequate defense.”! The Criminal Justice Act of 1964 was a
direct response to the obvious inadequacies of indigent defense. Although the act elimi-

..........................................

nated many of the obstacles faced by indigent defendants in federal courts, some remain.

Michigan requirements for obtaining expert assistance at public expense often deprive
''''''''''''''''''''''''''' +  indigent defendants of due process and equal protection.

......................................... . On February 24, 2014, the United States Supreme Court issued a per curiam reversal in
the case of Alabama death-row inmate Anthony Ray Hinton. Applying “a straightforward

application of [its] ineffective-assistance-of-counsel precedents,” the Court held that it is
""""""""""""""""""""""""""" unreasonable for an attorney to fail to seek all available funding for a necessary expert
""""""""""""""""""""""""""" + witness.? Therefore, it is more important than ever that defense counsel seek adequate

......................................... . funding for expert assistance in cases involving indigent defendants.



Under Michigan law, however, a defendant is entitled to the ap-
pointment of an expert at public expense only if he or she dem-
onstrates that there is a material witness in his or her favor without
whose testimony the defendant cannot proceed safely to trial® To
make this showing, defense counsel representing an indigent de-
fendant must demonstrate to the court (and the prosecutor) a nexus
between the facts of the case and the need for an expert.

No defendant in a criminal trial is required to disclose trial strat-
egy. However, requiring an indigent defendant to explain why the
facts of the case show a need for an expert often violates this core
tenet of due process and equal protection.

Federal courts recognize a constitutional right to an ex-parte
hearing for the purpose of allowing defendants to make an initial
showing of the need for an expert. However, no such protection is
afforded to indigent defendants in Michigan’s criminal courts. As
such, they are deprived certain fundamental constitutional protec-
tions merely because they seek expert assistance. To truly be effec-
tive in the state criminal courts, counsel must demand an ex-parte
hearing when expert assistance is sought at public expense.

Determine if your client is, in fact, indigent;
it's not as clear as you may think

In some cases, determining whether a defendant is indigent is
easy: the defendant has filed an affidavit of indigence, and you ac-
cepted the appointment from the court. In other cases, it is not so
clear: you have been retained by the defendant’s family members
while the defendant is in custody with no assets or ability to earn
income. In either case, it is important for defense counsel to de-
mand a hearing to have the court rule on the issue of whether the
defendant is, in fact, indigent.

There are no bright-line rules governing the determination of
indigence.’ Deciding whether a defendant is indigent is done on
a case-by-case basis and is guided by factors set forth in MCR
6.500(B). The fact that a defendant’s family is able to procure
funds to retain a lawyer does not inexorably lead to the conclusion
that the defendant cannot be adjudicated indigent. Indigence is
determined by the defendant’s financial ability—not that of friends
and relatives.®

As a cautionary note, however, the court will consider when
the attorney was retained and when the defendant claimed indi-
gence. The court is more likely to find a defendant indigent if he
or she filed an affidavit of indigence before retaining a lawyer.

Michigan'’s threshold requirement
for public funding of expert witnesses

In light of the recent holding in Hinton v Alabama,? it is more
important than ever for defense counsel to seek adequate fund-
ing for expert assistance. Failure to do so violates the defendant’s
right to effective assistance of counsel’ Indigent defendants are
entitled to have an expert appointed at public expense in a crimi-
nal proceeding under both the 14th and 6th amendments of the
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U.S. Constitution, the Michigan Constitution, and the Michigan
Compiled Laws.

The state cannot condition this exercise of basic trial rights on
a defendant’s ability to pay, and must take steps to assure that the
defendant has a fair opportunity to present his or her defense.’ If
an expert witness is important to the defendant’s preparation of
the case, Michigan law entitles an indigent defendant to have an
expert appointed by the court.! However, Michigan’s process for
funding expert witnesses in indigence cases is in tug of war with
the 14th Amendment.

Michigan law authorizes the payment of fees only upon the
appropriate showing of need."”? But unlike federal law, the state
statute is silent as to the process by which the defendant dem-
onstrates need, and there is no provision for ex-parte relief. As
such, the request for expert assistance is usually made in the typi-
cal adversarial setting whereby the motion is filed like any other
motion and noticed for hearing, and the prosecutor is always pres-
ent at the hearing.

In criminal cases, the right to not be compelled to disclose to
the state the thought process or other information contributing to
trial strategy is a fundamental precept of due process and equal
protection, and is a guiding principle in contemporary criminal
trial practice. But, in Michigan, an indigent defendant is required
to demonstrate a nexus between the facts of the case and the need
for an expert.”® As a result, defense counsel is forced (often un-
knowingly) to divulge constitutionally protected information. To
make this threshold showing, counsel must show the court and
the prosecutor exactly which facts they contest, why they contest
them, and how the expert will help make their argument. In many
cases, this information is the foundation for the theory of the case,
and defense counsel essentially are compelled to hand the pros-
ecutor a road map of how they intend to prove the theory.

There is no such restraint on a defendant with the financial abil-
ity to hire his or her own expert witness. If not for the indigence
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In light of recent United States Supreme Court
rulings, defense counsel must seek all available
funding for expert assistance in cases involving
indigent defendants.

Determining whether your client is indigent is
not as clear as you may think.

The current state of the law in Michigan forces
indigent defendants to choose between funding
an expert witness and protecting trial strategy.
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of the defendant, this information would never be disclosed. As a
result of this exchange, defense counsel is placed in a precarious—
if not impossible—position: fulfilling the 6th Amendment duty to
seek adequate funding for an expert while guarding the defendant’s
rights to due process and equal protection.

Satisfying due process and equal protection

The defendant’s constitutional right to an ex-parte hearing is
supported by a compelling analogy to the Criminal Justice Act of
1964. The claim for an ex-parte hearing involves the interchange
between two subsections of the Criminal Justice Act of 1964—
18 USC 3006A(b)'* and 18 USC 3006A(e).”> Subsection (b) defines
the appropriate inquiry by the court for the defendant’s need for
appointed counsel. Subsection (e) sets forth the protocol by which
the court tests the necessity of “investigative, expert, or other ser-
vices” to the conduct of the accused’s defense.

Like the Michigan statute, the Criminal Justice Act of 1964 al-
lows for the appointment of expert assistance upon the appro-
priate showing of need. However, there is a major procedural dif-
ference. The difference stems from United States Supreme Court
and federal circuit court opinions that have consistently protected
the indigent defendant’s right not to reveal the theory of the case.
Therefore, to ensure the defendant will not make a premature dis-
closure of the case, subsection (e) allows the inquiry concerning
the need for expert assistance to be conducted ex parte. There
remains no such protection for indigent defendants in Michigan’s
criminal courts.

With Gideon v Wainwright'® now five decades old, it is clear
that Michigan continues to struggle to implement its constitutional
mandate. There is virtually no guidance from the state’s appellate
courts as to whether there is a fundamental right to an ex-parte
hearing under these circumstances. Time and time again, indigent
defendants are forced to tip their hand merely because they are
poor. For this reason, it is all the more important that defense
counsel seeking expert assistance for an indigent defendant re-
quest an ex-parte hearing.

Trial courts are not always receptive to this argument. When
the request for an ex-parte hearing is made, it is often denied. But
there has been limited success. In late 2013, I filed a motion in a
felony murder case in the 2nd Circuit (Berrien County) based on
this argument. After I was retained, the defendant was adjudicated
indigent. We sought the assistance of a forensic expert at public
expense. I filed a motion for an ex-parte hearing and it was granted.
Incidentally, the jury acquitted the defendant.

Other lawyers who have used the motion have told me they have
been successful as well. The argument seems to be gaining some
momentum, and there are clear opportunities for advocacy to pay
huge dividends in this area. But until this becomes accepted prac-
tice, Michigan’s indigent defendants will continue to be deprived
of fundamental rights, and the structural framework for funding
expert assistance will remain a model for unequal protection.

Conclusion

Indigent defendants in Michigan are often compelled to disclose
information that is the basis of their trial strategy merely because
they are indigent and seek the assistance of an expert witness. The
fact that no such restraint is placed on defendants who can afford
their own experts illustrates the due process/equal protection di-
lemma playing out in Michigan’s criminal courts. Demanding an
ex-parte hearing for a motion requesting public funding for expert
assistance is critical to effective assistance of counsel, protects the
defendant’s due process and equal protection rights, and preserves
an important constitutional issue in case of an appeal. m
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