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By Scott A. Wolfson

Cheat Sheet for Litigating  
in Bankruptcy Court

he most seasoned litigators can 
find themselves out of sorts in 
bankruptcy court. The language 
is different. The feel is differ-

ent. And yes, despite some litigators closing 
their eyes and pretending it isn’t so, the rules 
of procedure are different.

This article aims to assist litigators by alert-
ing them to the bankruptcy court’s unique 
procedures so the judge can focus on the liti-
gators’ arguments, not their noncompliance.

The rules
The procedural rules governing litigation 

in the bankruptcy courts are primarily the 
Federal Rules of Civil Procedure; however, 
some rules apply, some do not, and some 
are modified by the Federal Rules of Bank-
ruptcy Procedure and the relevant bank-
ruptcy court’s local rules, electronic filing 
procedures, and administrative orders. For 
example, Local Rule 9029-1(a) of the Local 
Rules of the U.S. Bankruptcy Court for the 
Eastern District of Michigan provides:

The rules of procedure in cases and pro-
ceedings in this court will be as prescribed 
by the laws of the United States, the rules 
promulgated by the Supreme Court of 
the United States, any applicable rules 
of the United States Court of Appeals for 
the Sixth Circuit, any applicable Local 
Rules of the United States District Court 
for the Eastern District of Michigan, these 
rules and the court’s ECF Procedures.

The bankruptcy court supplements its local 
rules with administrative orders (62 as of 

this article),1 and has adopted the U.S. Dis-
trict Court for the Eastern District of Michi-
gan’s Civility Principles.2

The font
Yes, the font. Like the U.S. District Court 

for the Eastern District of Michigan, the 
bankruptcy court recently adopted a local 
rule requiring a 14-point proportional font.3 
There is no quicker way to show the court 
you are an outsider than by filing in a 
smaller font.

Adversary proceedings
Adversary proceedings are lawsuits within 

the bankruptcy case begun by filing a com-
plaint.4 Part VII (Rules 7001–7087) of the Fed-
eral Rules of Bankruptcy Procedure contain 
most of the rules governing adversary pro-
ceedings.5 These rules generally incorporate 
the Federal Rules of Civil Procedure. For ex-
ample, Bankruptcy Rule 7003 simply states, 
“Rule 3 F.R.Civ.P. applies in adversary pro-
ceedings.” But some of the bankruptcy rules 
differ from the federal rules, with the modi-
fications ranging from slight to dramatic.

Bankruptcy Rule 7001 provides that the 
following are adversary proceedings:

•	 Recovering money or property

•	 Determining the validity, priority,  
or extent of a lien or other interest  
in property

•	 Obtaining approval for the sale of both 
the interest of the estate and of a 
co-owner in property

•	 Objecting to or revoking a discharge

•	 Revoking an order of confirmation of  
a plan

•	 Determining dischargeability of a debt

•	 Obtaining an injunction or other 
equitable relief

•	 Subordinating any allowed claim  
or interest

•	 Obtaining a declaratory judgment 
relating to any of the foregoing

•	 Determining a claim or cause of action 
removed under 28 USC 1452

Seeking relief of the type specified by 
Bankruptcy Rule 7001 by motion rather than 
by filing a complaint is a common mistake.

Contested matters
“Whenever there is an actual dispute, 

other than an adversary proceeding, be-
fore the bankruptcy court, the litigation to 
resolve that dispute is a contested mat-
ter.”6 Most bankruptcy court litigation is 
conducted through contested matters. For 
example, a motion for relief from the auto-
matic stay imposed by 11 USC 362 is a 
contested matter.

The bankruptcy court recently adopted a local 
rule requiring a 14-point proportional font. 
There is no quicker way to show the court you 
are an outsider than by filing in a smaller font.
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Bankruptcy Rule 9014 outlines the pro-
cedures applicable to contested matters. 
Relief must be requested by motion in the 
bankruptcy case. Importantly, discovery in 
a contested matter is permitted only upon 
a court order for cause shown.7

Electronic filing
Michigan’s bankruptcy courts have been 

at the forefront of electronic filing. The U.S. 
Bankruptcy Court for the Eastern District of 
Michigan has detailed administrative proce-
dures for electronic case filing on its web-
site. The court accepts only electronic case 
filings unless, upon motion showing good 
cause, a paper filing is authorized.8 Attor-
neys need a login and password to access 
the electronic case filing system.

Disclosures required on first filing
A corporation that is a party to an adver-

sary proceeding or a contested matter must 
include a corporate ownership statement 
with its first filing, identifying any corpora-
tion that directly or indirectly owns 10 per-
cent or more of any class of the corpora-
tion’s equity interests.9 This filing allows the 
bankruptcy judge to make an informed dis-
qualification decision.10

Motion practice
You’ve set your font to 14 and prepared 

a motion. Now what?
First, make sure you file your motion 

in the correct case. Unlike a contested mat-
ter, each adversary proceeding has its own 
case number and docket separate from 
the underlying bankruptcy case. Both the 
adversary proceeding number and bank-
ruptcy case number appear on the adver-
sary proceeding caption, so filing adver-
sary proceeding motions in the underlying 

bankruptcy case is a common mistake. 
Practitioners should also remember there 
may be dozens of adversary proceedings 
relating to a bankruptcy case and make 
sure they file in the proceeding in which 
their client is a party.

Attorneys cannot simply schedule a hear-
ing on their motion by praecipe or notice of 
hearing. A notice of motion and opportunity 
to object must accompany any motion filed 
in the bankruptcy court, which generally 
provides 14 days’ notice11 to interested par-
ties to object. In addition, a proposed order 
granting the motion is required, as is a brief 
with any motion in an adversary proceeding 
and in other circumstances.12 The electronic 
case filing procedures specify how the mo-
tion and its related documents are to be 
filed, down to indicating the exhibit number 
for labeling each document.13

If a response is not filed in a timely fash-
ion, the movant may file a certification 
of no response with the court and upload 
the proposed order granting the motion 
through the bankruptcy court’s order sub-
mission process. The court may enter the 
submitted proposed order without a hear-
ing. If an objection is filed, the court will 
schedule a hearing with notice to the mov-
ant and all respondents.14

Motion hearing
Unlike many Michigan circuit courts, you 

do not have to check in with the bank-
ruptcy court when you arrive for a hearing 
on your motion. The court presumes you 
will be present when your motion is called.

Moreover, you need not drag your wit-
nesses to the initial hearing on your mo-
tion. “Unless the court orders otherwise, the 
initial hearing on a contested matter will not 
be an evidentiary hearing.”15 I have known 
litigators to spend hours preparing witnesses 
for the initial motion hearing, either because 

counsel intended to present testimony or 
feared the judge may request it, not know-
ing of this local rule. If the judge wants testi
mony, an evidentiary hearing will be sched-
uled at the initial hearing.16

Mediation
There is no equivalent to case evalua-

tion in the bankruptcy court. Mediation 
is typically voluntary, but a judge has the 
power under the local rules to require the 
parties to mediate.17 Generally, if mediation 
is agreed to or ordered, the parties must 
pick a mediator from the court’s mediation 
panel.18 Mediation is facilitative, and there 
is no possibility for sanctions in connection 
with the mediation if parties participate in 
accordance with the mediation rules.19 The 
2013 Administrative Order Authorizing Judi-
cial Mediation authorizes the district’s ju
dicial officers to act as mediators for matters 
in cases over which they are not presiding.20 
This procedure is also nonbinding unless 
the parties agree otherwise.21

Rules of evidence
The Federal Rules of Evidence apply in 

cases under the Bankruptcy Code.22 Attor-
neys who litigate in bankruptcy courts as 
well as federal and state trial courts would 
likely agree that the rules of evidence are 
not as strictly enforced in bankruptcy courts. 
The reason for the less stringent enforce-
ment may be that most matters are tried to 
the bankruptcy judge, not a jury. Offers of 
proof are often used in lieu of testimony, 
particularly in contested matters.

Jury trial rights and waiver
Jury trials are rare in bankruptcy matters, 

but litigators intent on preserving their cli-
ents’ jury trial rights must be vigilant. Since 
the Supreme Court’s decision in Stern v Mar-
shall,23 there has been extensive litigation 
over the last five years about which matters 
can be decided by bankruptcy courts. The 
case and its progeny seem to leave undis-
turbed the rule that, when a creditor files a 
proof of claim, any right the creditor had to 
a jury trial is waived. The reasoning behind 
the rule is that the filing of a claim initiates 

The court accepts only electronic case filings 
unless, upon motion showing good cause,  
a paper filing is authorized.
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the process of allowance and disallowance 
of claims, such that the filer is deemed to 
have submitted to the equitable powers of 
the bankruptcy court.24

Conclusion

Even the most experienced trial attor-
neys can stumble over bankruptcy court 
litigation nuances. Knowing them is key 
to maintaining credibility and maximizing 
your persuasiveness. n
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