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From the Committee on Model Criminal Jury Instructions

The Committee on Model Criminal Jury
Instructions has adopted the following
amended model criminal jury instructions,
effective June 2016.

ADOPTED

The Committee has adopted new instruc-
tions for use in cases where violations of the
child-sexually-abusive-activity-and-material
statute, MCL 750.145c¢, is charged: M Crim ]I
20.38, 20.38a, 20.38b, and 20.38c.

[NEW] M Crim JI 20.38
Child Sexually Abusive Activity—
Causing or Allowing

(D The defendant is charged with the
crime of causing or allowing a child to en-
gage in sexually abusive activity in order to
create or produce child sexually abusive
material. To prove this charge, the prosecu-
tor must prove each of the following ele-
ments beyond a reasonable doubt:

(2) First, that the defendant [persuaded/
induced/enticed/coerced/caused/know-
ingly allowed] a child under 18 years old to
engage in child sexually abusive activity.

(3) Child sexually abusive activity includes:

[Choose any of the following that apply:]*

() sexual intercourse, which is genital-
genital, oral-genital, anal-genital, or oral-anal
penetration, whether the intercourse is real
or simulated, and whether it is between per-
sons of the same or opposite sex, or be-
tween a person and an animal, or with an
artificial genital, [and/or]

(b) erotic fondling, which is the touch-
ing of a person’s clothed or unclothed geni-
tals, pubic area, buttocks, female breasts, or
the developing or undeveloped breast area
of a child for the purpose of sexual gratifi-
cation or stimulation of any person involved,
but does not include other types of touch-
ing, even if affectionate, [and/or]

(¢©) sadomasochistic abuse, which is re-
straining or binding a person with rope,
chains, or any other kind of binding mate-
rial; whipping; or torturing for purposes of
sexual gratification or stimulation, [and/or]

(d) masturbation, which is stimulation
by hand or by an object of a person’s clothed
or unclothed genitals, pubic area, buttocks,
female breasts, or the developing or unde-

veloped breast area of a child for sexual
gratification or stimulation, [and/or]

(e) passive sexual involvement, which is
watching, drawing attention to, or exposing
someone to persons who are performing real
or simulated sexual intercourse, erotic fon-
dling, sadomasochistic abuse, masturbation,
sexual excitement, or erotic nudity for the
purpose of sexual gratification or stimula-
tion of any person involved, [and/or]

(f) sexual excitement, which is the dis-
play of someone’s genitals in a state of stim-
ulation or arousal, [and/or]

(g) erotic nudity, which is showing the
genital, pubic, or rectal area of someone
in a way that tends to produce lewd or lust-
ful emotions.

(4) Second, that the defendant caused or
allowed the person to engage in child sex-
ually abusive activity for the purpose of pro-
ducing or making child sexually abusive
material. Child sexually abusive materials
are pictures, movies, or illustrations, made
or produced by any means,? of [a person
under 18 years old/the representation of a
person under 18 years old] engaged in sex-
ual intercourse, erotic fondling, sadomas-
ochistic abuse, masturbation, passive sex-
ual involvement, sexual excitement, and/or
erotic nudity.?

(5) Third, that the defendant knew or
reasonably should have known that the
person was less than 18 years old, or failed
to take reasonable precautions to deter-
mine whether the person was less than 18
years old.?

Use Notes

1. The statute prohibits both real and sim-
ulated sexual acts. Where the acts are simu-
lated, or simulated acts are included, the in-
structions should be modified accordingly.

2. The statute, MCL 750.145¢(1)(0), pro-
vides a list of forms that child sexually abu-
sive materials can take:

...any depiction, whether made or pro-
duced by electronic, mechanical, or other
means, including a developed or unde-
veloped photograph, picture, film, slide,
video, electronic visual image, computer
diskette, computer or computer-gener-
ated image, or picture, or sound record-
ing which is of a child or appears to in-
clude a child engaging in a listed sexual

act; a book, magazine, computer, com-
puter storage device, or other visual or
print or printable medium containing
such a photograph, picture, film, slide,
video, electronic visual image, computer,
or computer-generated image, or picture,
or sound recording; or any reproduction,
copy, or print of such a photograph, pic-
ture, film, slide, video, electronic visual
image, book, magazine, computer, or
computer—generated image, or picture,
other visual or print or printable medium,
or sound recording.

The Committee believes that the phrase,
“pictures, movies, or illustrations, made or
produced by any means,” will generally suf-
fice to describe such materials. However,
the court may prefer to select a more spe-
cific term or phrase from the statutory list.

3. The statute lists several alternatives
for this element of the offense in MCL
750.145¢(2), (3), and (4):

...if that person knows, has reason to
know, or should reasonably be expected
to know that the child is a child or that
the child sexually abusive material in-
cludes a child or that the depiction con-
stituting the child sexually abusive mate-
rial appears to include a child, or that
person has not taken reasonable precau-
tions to determine the age of the child.

Generally, the language of the instruc-
tion will suffice. However, in appropriate
cases, the court may select some or all of the
other statutory language for this element.

[NEW] M Crim JI 20.38a
Child Sexually Abusive
Activity—Producing

(1) The defendant is charged with the
crime of producing child sexually abusive
material. To prove this charge, the prosecu-
tor must prove each of the following ele-
ments beyond a reasonable doubt:

(2) First, that the defendant [arranged
for/produced/made'/copied/reproduced/
financed/(attempted/prepared/conspired)
to (arrange for/produce/make/copy/repro-
duce/finance)] child sexually abusive [ac-
tivity/material].

(3) Child sexually abusive materials are
pictures, movies, or illustrations, made or
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produced by any means,* of [a person un-
der 18 years old/the representation of a
person under 18 years old] engaged in one
or more of the following sexual acts:

[Choose any of the following that apply:]?

(a) sexual intercourse, which is genital-
genital, oral-genital, anal-genital, or oral-anal
penetration, whether the intercourse is real
or simulated, and whether it is between per-
sons of the same or opposite sex, or be-
tween a person and an animal, or with an
artificial genital, [and/or]

(b) erotic fondling, which is the touch-
ing of a person’s clothed or unclothed geni-
tals, pubic area, buttocks, female breasts,
or the developing or undeveloped breast
area of a child for the purpose of sexual
gratification or stimulation of any person
involved, but does not include other types
of touching, even if affectionate, [and/or]

(¢) sadomasochistic abuse, which is re-
straining or binding a person with rope,
chains, or any other kind of binding mate-
rial; whipping; or torturing for purposes of
sexual gratification or stimulation, [and/or]

(d) masturbation, which is stimulation
by hand or by an object of a person’s clothed
or unclothed genitals, pubic area, buttocks,
female breasts, or the developing or unde-
veloped breast area of a child for sexual
gratification or stimulation, [and/or]

(e) passive sexual involvement, which is
watching, drawing attention to, or exposing
someone to persons who are performing
real or simulated sexual intercourse, erotic
fondling, sadomasochistic abuse, masturba-
tion, sexual excitement, or erotic nudity for
the purpose of sexual gratification or stim-
ulation of any person involved, [and/or]

(f) sexual excitement, which is the dis-
play of someone’s genitals in a state of stim-
ulation or arousal, [and/or]

(g) erotic nudity, which is showing the
genital, pubic, or rectal area of someone
in a way that tends to produce lewd or lust-
ful emotions.

[Choose either (4) or (5), depending on
whether the depiction is an actual person or
is a created representation of a person un-
der the age of 18:]

(4) Second, that the defendant knew or
should reasonably have known that the per-
son shown in the sexually abusive material
was less than 18 years old, or failed to take

reasonable precautions to determine whether
the person was less than 18 years old.*

(5) Second, that the defendant produced
a portrayal of a person appearing to be less
than 18 years old, knowing that the person
portrayed appeared to be less than 18 years
old, and all of the following conditions apply:*

(a) An average person, applying current
community standards, would find that the
material appealed to an unhealthy or shame-
ful interest in nudity, sex, or excretion.’

(b) A reasonable person would not find
any serious literary, artistic, political, or sci-
entific value in the material.

(o) The material shows or describes sex-
ual intercourse, erotic fondling, sadomas-
ochistic abuse, masturbation, passive sexual
involvement, sexual excitement, or erotic
nudity, as previously described for you.

Use Notes
1. Make is defined in MCL 750.145c(1)(j) as:

...to bring into existence by copying, shap-
ing, changing, or combining material,
and specifically includes, but is not lim-
ited to, intentionally creating a reproduc-
tion, copy, or print of child sexually abu-
sive material, in whole or part. Make does
not include the creation of an identical
reproduction or copy of child sexually
abusive material within the same digital
storage device or the same piece of digital
storage media.

2. The statute, MCL 750.145¢(1)(0), pro-
vides a list of forms that child sexually abu-
sive materials can take:

...any depiction, whether made or pro-
duced by electronic, mechanical, or other
means, including a developed or unde-
veloped photograph, picture, film, slide,
video, electronic visual image, computer
diskette, computer or computer-generated
image, or picture, or sound recording
which is of a child or appears to include
a child engaging in a listed sexual act; a
book, magazine, computer, computer stor-
age device, or other visual or print or print-
able medium containing such a photo-
graph, picture, film, slide, video, electronic
visual image, computer, or computer-
generated image, or picture, or sound

recording; or any reproduction, copy, or
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print of such a photograph, picture, film,
slide, video, electronic visual image, book,
magazine, computer, or computer-gener-
ated image, or picture, other visual or print
or printable medium, or sound recording.

The Committee believes that the phrase,
“pictures, movies, or illustrations, made or
produced by any means,” will generally suf-
fice to describe such materials. However,
the court may prefer to select a more spe-
cific term or phrase from the statutory list.

3. The statute prohibits both real and
simulated sexual acts. Where the acts are
simulated, the instructions should be modi-
fied accordingly.

4. The statute lists several alternatives
for this element of the offense in MCL
750.145¢(2), (3), and (4):

...if that person knows, has reason to
know, or should reasonably be expected
to know that the child is a child or that
the child sexually abusive material in-
cludes a child or that the depiction con-
stituting the child sexually abusive mate-
rial appears to include a child, or that
person has not taken reasonable precau-
tions to determine the age of the child.

Generally, the language of the instruc-
tion will suffice. However, in appropriate
cases, the court may select some or all of the
other statutory language for this element.

5. If necessary, excretion may be de-
fined as the act or product of urinating
or defecating.

[NEW] M Crim JI 20.38b
Child Sexually Abusive
Activity—Distributing

(D The defendant is charged with the
crime of distributing child sexually abusive
material. To prove this charge, the prosecu-
tor must prove each of the following ele-
ments beyond a reasonable doubt:

(2) First, that the defendant [distributed/
promoted/financed the (distribution/pro-
motion) of/received for the purpose of (dis-
tributing/promoting)/(conspired/at-
tempted/prepared) to (distribute/receive/
finance/promote)] child sexually abusive
[material/activityl.

(3) Child sexually abusive materials
are pictures, movies, or illustrations' of [a
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person under 18 years old/the represen-
tation of a person under 18 years old] en-
gaged in one or more of the following sex-
ual acts:

[Choose any of the following that apply:]*

(@) sexual intercourse, which is genital-
genital, oral-genital, anal-genital, or oral-anal
penetration, whether the intercourse is real
or simulated, and whether it is between per-
sons of the same or opposite sex, or be-
tween a person and an animal, or with an
artificial genital, [and/or]

(b) erotic fondling, which is the touch-
ing of a person’s clothed or unclothed geni-
tals, pubic area, buttocks, female breasts, or
the developing or undeveloped breast area
of a child for the purpose of sexual grati-
fication or stimulation of any person in-
volved, but does not include other types of
touching, even if affectionate, [and/or]

(¢) sadomasochistic abuse, which is re-
straining or binding a person with rope,
chains, or any other kind of binding mate-
rial; whipping; or torturing for purposes of
sexual gratification or stimulation, [and/or]

(d) masturbation, which is stimulation
by hand or by an object of a person’s clothed
or unclothed genitals, pubic area, buttocks,
female breasts, or the developing or unde-
veloped breast area of a child for sexual
gratification or stimulation, [and/or]

(e) passive sexual involvement, which is
watching, drawing attention to, or exposing
someone to persons who are performing
real or simulated sexual intercourse, erotic
fondling, sadomasochistic abuse, masturba-
tion, sexual excitement, or erotic nudity for
the purpose of sexual gratification or stim-
ulation of any person involved, [and/or]

(f) sexual excitement, which is the dis-
play of someone’s genitals in a state of stim-
ulation or arousal, [and/or]

(g) erotic nudity, which is showing the
genital, pubic, or rectal area of someone
in a way that tends to produce lewd or lust-
ful emotions.

[Choose either (4) or (5), depending on
whether the depiction is an actual person or
is a created representation of a person un-
der the age of 18:]

(4) Second, that the defendant knew or
should reasonably have known? that the per-
son shown in the sexually abusive material

was less than 18 years old, or failed to take
reasonable precautions to determine whether
the person was less than 18 years old.

(5) Second, that the defendant distrib-
uted a portrayal of a person appearing to
be less than 18 years old, knowing that the
person portrayed appeared to be less than
18 years old, and all of the following condi-
tions apply:

(a) An average person, applying current
community standards, would find that the
material appealed to an unhealthy or shame-
ful interest in nudity, sex, or excretion.*

(b) A reasonable person would not find
any serious literary, artistic, political, or sci-
entific value in the material.

(¢) The material shows or describes sex-
ual intercourse, erotic fondling, sadomas-
ochistic abuse, masturbation, passive sexual
involvement, sexual excitement, or erotic
nudity, as previously described for you.

Use Notes

1. The statute, MCL 750.145c(1)(0), pro-
vides a list of forms that child sexually abu-
sive materials can take:

...any depiction, whether made or pro-
duced by electronic, mechanical, or other
means, including a developed or unde-
veloped photograph, picture, film, slide,
video, electronic visual image, computer
diskette, computer or computer-generated
image, or picture, or sound recording
which is of a child or appears to include
a child engaging in a listed sexual act; a
book, magazine, computer, computer stor-
age device, or other visual or print or print-
able medium containing such a photo-
graph, picture, film, slide, video, electronic
visual image, computer, or computer-
generated image, or picture, or sound re-
cording; or any reproduction, copy, or
print of such a photograph, picture, film,
slide, video, electronic visual image, book,
magazine, computer, of computer-gener-
ated image, or picture, other visual or print
or printable medium, or sound recording.

The Committee believes that the phrase,
“pictures, movies, or illustrations, made or
produced by any means,” will generally suf-
fice to describe such materials. However,
the court may prefer to select a more spe-
cific term or phrase from the statutory list.

2. The statute prohibits both real and sim-
ulated sexual acts. Where the acts are simu-
lated or simulated acts are included, the in-
structions should be modified accordingly.

3. The statute lists several alternatives
for this element of the offense in MCL
750.145¢(2), (3), and (4):

...if that person knows, has reason to
know, or should reasonably be expected
to know that the child is a child or that
the child sexually abusive material in-
cludes a child or that the depiction con-
stituting the child sexually abusive mate-
rial appears to include a child, or that
person has not taken reasonable precau-
tions to determine the age of the child.

Generally, the language of the instruc-
tion will suffice. However, in appropriate
cases, the court may select some or all of the
other statutory language for this element.

4. If necessary, excretion may be de-
fined as the act or product of urinating
or defecating.

[NEW] M Crim JI 20.38c¢
Child Sexually Abusive Activity—
Possessing or Accessing

(1) The defendant is charged with the
crime of possessing or accessing child sex-
ually abusive material. To prove this charge,
the prosecutor must prove each of the fol-
lowing elements beyond a reasonable doubt:

(2) First, that the defendant [possessed
child sexually abusive material/looked for
child sexually abusive material and inten-
tionally caused it to be sent to or seen by
another person].

(3) Child sexually abusive materials are
pictures, movies, or illustrations' of [a per-
son under 18 years of age/the represen-
tation of a person under 18 years of agel
engaged in one or more of the following
sexual acts:

[Choose any of the following that apply:)*

(@) sexual intercourse, which is genital-
genital, oral-genital, anal-genital, or oral-anal
penetration, whether the intercourse is real
or simulated, and whether it is between per-
sons of the same or opposite sex, or be-
tween a person and an animal, or with an
artificial genital, [and/or]



(b) erotic fondling, which is the touching
of a person’s clothed or unclothed genitals,
pubic area, buttocks, female breasts, or the
developing or undeveloped breast area of a
child for the purpose of sexual gratification
or stimulation of any person involved, but
does not include other types of touching,
even if affectionate, [and/or]

(¢) sadomasochistic abuse, which is re-
straining or binding a person with rope,
chains, or any other kind of binding mate-
rial; whipping; or torturing for purposes of
sexual gratification or stimulation, [and/or]

(d) masturbation, which is stimulation by
hand or by an object of a person’s clothed
or unclothed genitals, pubic area, buttocks,
female breasts, or the developing or un-
developed breast area of a child for sexual
gratification or stimulation, [and/or]

(e) passive sexual involvement, which is
watching, drawing attention to, or exposing
someone to persons who are performing
real or simulated sexual intercourse, erotic
fondling, sadomasochistic abuse, masturba-
tion, sexual excitement, or erotic nudity for
the purpose of sexual gratification or stim-
ulation of any person involved, [and/or]

(f) sexual excitement, which is the dis-
play of someone’s genitals in a state of stim-
ulation or arousal, [and/or]

(g) erotic nudity, which is showing the
genital, pubic, or rectal area of someone in
a way that tends to produce lewd or lust-
ful emotions.

[Choose either (4) or (5), depending on
whether the depiction is an actual person or
is a created representation of a person un-
der the age of 18:]

(4) Second, that the defendant knew or
should reasonably have known? that the per-
son shown in the sexually abusive material
was less than 18 years old, or failed to take
reasonable precautions to determine whether
the person was less than 18 years old.

(5) Second, that the defendant possessed
or accessed a portrayal of a person appear-
ing to be under the age of 18, knowing that
the person portrayed appeared to be under
the age of 18, and all of the following con-
ditions apply:

(a) An average person, applying current
community standards, would find that the
material appealed to an unhealthy or shame-
ful interest in nudity, sex, or excretion.*

(b) A reasonable person would not find
any serious literary, artistic, political, or sci-
entific value in the material.

(¢) The material shows or describes sex-
ual intercourse, erotic fondling, sadomas-
ochistic abuse, masturbation, passive sexual
involvement, sexual excitement, or erotic
nudity, as previously described for you.

(6) Third, that the defendant [knew that
(he/she) possessed/knowingly looked for]
the material.

Use Notes

1. The statute, MCL 750.145c(1)(0), pro-
vides a list of forms that child sexually abu-
sive materials can take:

...any depiction, whether made or pro-
duced by electronic, mechanical, or other
means, including a developed or unde-
veloped photograph, picture, film, slide,
video, electronic visual image, computer
diskette, computer or computer-generated
image, or picture, or sound recording
which is of a child or appears to include
a child engaging in a listed sexual act; a
book, magazine, computer, computer stot-
age device, or other visual or print or
printable medium containing such a pho-
tograph, picture, film, slide, video, elec-
tronic visual image, computer, or com-
puter-generated image, or picture, or sound
recording; or any reproduction, copy, or
print of such a photograph, picture, film,
slide, video, electronic visual image, book,
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magazine, computer, or computer-gener-
ated image, or picture, other visual or print
or printable medium, or sound recording.

The Committee believes that the phrase,
“pictures, movies, or illustrations, made or
produced by any means,” will generally suf-
fice to describe such materials. However,
the court may prefer to select a more spe-
cific term or phrase from the statutory list.

2. The statute prohibits both real and
simulated sexual acts. Where the acts are
simulated, the instructions should be modi-
fied accordingly.

3. The statute lists several alternatives
for this element of the offense in MCL
750.145¢(2), (3), and (4):

...if that person knows, has reason to
know, or should reasonably be expected
to know that the child is a child or that
the child sexually abusive material in-
cludes a child or that the depiction con-
stituting the child sexually abusive mate-
rial appears to include a child, or that
person has not taken reasonable precau-
tions to determine the age of the child.

Generally, the language of the instruc-
tion will suffice. However, in appropriate
cases, the court may select some or all of the
other statutory language for this element.

4. If necessary, excretion may be de-
fined as the act or product of urinating
or defecating.

MONEY JUDGMENT INTEREST RATE

MCL 600.6013 governs how to calculate the interest on a money judgment in a Michigan
state court. Interest is calculated at six-month intervals on January and July of each year,
from when the complaint was filed, and is compounded annually.

For a complaint filed after December 31, 1986, the rate as of January 1, 2016 is 2.571 per-

cent. This rate includes the statutory 1 percent.

But a different rule applies for a complaint filed after June 30, 2002 that is based on a written
instrument with its own specified interest rate. The rate is the lesser of:

(1) 13 percent a year, compounded annually; or

(2) the specified rate, if it is fixed—or if it is variable, the variable rate when the complaint

was filed if that rate was legal.

For past rates, see http://courts.mi.gov/Administration/SCAO/Resources/Documents/

other/interest.pdf.

As the application of MCL 600.6013 varies depending on the circumstances, you should review

the statute carefully.



