
A plaintiff files an action in Michigan state court on behalf of a putative class 
of residents alleging violations of state law. The Michigan Court Rules, of 
course, will apply to the action, including the all-important rule governing 

class actions, MCR 3.501. And because the Michigan Court Rules borrow in large 
part from the Federal Rules of Civil Procedure, the general principles of Rule 23 
must apply in state courts. Right?

Not so fast. It’s true that for years, Michigan courts have recognized the similari-
ties between the Federal Rules of Civil Procedure and the Michigan Court Rules 
relating to class actions, turning to federal cases to fill the gaps where Michigan 
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The delineation under Rule 23 has two important conse-
quences. First, the notice required to be given to the class is 
dependent on the type of class. For classes certified under 
Rule 23(b)(1) and 23(b)(2), “the court may direct appropriate 
notice to the class.”12 For classes certified under Rule 23(b)(3), 
however, the court must direct notice to class members.13

Under MCR 3.501, all classes certified in Michigan are sub-
ject to the same notice requirements, and the rule details spe-
cific notice requirements similar to those for Rule 23(b)(3) 
classes.14 For example, MCR 3.501(C)(5)(b) requires that the 
notice sent to class members include “a statement of the right 
of a member of the class to be excluded from the action by 
submitting an election to be excluded. . . .”15 As a result, the 
right to opt out of the class exists as to all class actions in 
Michigan,16 whereas under the federal rules, only putative 
members of a Rule 23(b)(3) class must be given notice of the 
right to opt out.17

Second, under Rule 23, the type of class action dictates 
the content of any judgment. For classes certified under Rule 
23(b)(1) and 23(b)(2), the judgment must “include and de-
scribe those whom the court finds to be class members.”18 
For classes certified under Rule 23(b)(3), the judgment must 
“include and specify or describe those to whom the Rule 
23(c)(2) notice was directed, who have not requested exclu-
sion, and whom the court finds to be class members.”19

Under MCR 3.501, in contrast, a single rule governs judg-
ments in all class actions: the judgment must describe the par-
ties to be bound20 and “[a] judgment entered in an action certi-
fied as a class action binds all members of the class who have 
not submitted an election to be excluded, except as otherwise 
directed by the court.”21 In other words, the requirements of 

caselaw is silent.1 Yet despite the overlap between the rules, 
there are enough differences to recommend caution. Practi-
tioners should tread carefully and keep these differences in 
mind as they litigate class actions in both Michigan and fed-
eral courts. Although we don’t claim to list all of them, we 
discuss a few of the most significant differences below.

Timing for motion and certification

Class actions in Michigan state and federal courts are gov-
erned by separate time limitations for class certification.2 
MCR 3.501 requires the plaintiff to affirmatively move for 
class certification within 91 days after filing the complaint 
unless an extension is obtained “on stipulation of the parties 
or on motion for cause shown.”3 If the plaintiff does not 
move for certification within that period, the defendant may 
file a “notice of the failure,” at which point “the class action 
allegations are deemed stricken, and the action continues by 
or against the named parties alone” unless the plaintiff can 
demonstrate that the failure to move for certification was due 
to “excusable neglect.”4

MCR 3.501, however, does not prevent a plaintiff who has 
met the 91-day requirement from filing a renewed or subse-
quent motion for certification, nor does it limit the time for 
filing any such motion.5 In addition, the rule does not specify 
a time by which the court must decide a class certification 
motion; rather, “[t]he court may allow the action to be main-
tained as a class action, may deny the motion, or may order 
that a ruling be postponed pending discovery or other pre-
liminary procedures.”6

Rule 23 has no parallel deadline for the plaintiff to seek 
class certification.7 Instead, the rule requires only that “[a]t 
an early practicable time after a person sues or is sued as 
a class representative, the court must determine by order 
whether to certify the action as a class action.”8 Under this 
language, as under MCR 3.501, there is no hard and fast dead-
line by which a class certification decision must be made; 
it need only be made “[a]t an early practicable time.” But 
the federal rules place the onus on the court to determine 
whether to certify a class, not on the plaintiff to move for 
such a decision.

Types of classes

Another significant difference between Rule 23 and MCR 
3.501 is the delineation between types of class actions. Rule 
23 permits three distinct types: (1) class actions where sepa-
rate actions would create a risk of adversely affecting class 
members or the opposing party,9 (2) class actions for in-
junctive or declaratory relief,10 and (3) class actions in which 
common questions predominate over individual questions.11 
MCR 3.501, on the other hand, does not distinguish between 
types of class actions.

Fast Facts

Unlike Rule 23, MCR 3.501 requires the plaintiff 
to affirmatively move for class certification 
within 91 days after filing the complaint.

While Rule 23 provides different notice 
requirements for certain types of classes,  
all classes certified in Michigan are subject  
to the same notice requirements.

In Michigan, all putative class members have 
the right to opt out of the class. Under the 
federal rules, only putative members of a  
Rule 23(b)(3) class must be given notice of  
the right to opt out.
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the defendant’s liability, at which time the court may hear 
the counterclaims, remove them to a lower court, change 
venue, dismiss them without prejudice, or take other appro-
priate action.31

Rule 23 does not address class counterclaims, thus leaving 
the issue exclusively to judicial development. Federal courts, 
however, generally use techniques like those authorized in 
MCR 3.501(H)(5) to manage counterclaims and limit the ef-
fect of a counterclaim on the class action as a whole, includ-
ing frequently considering class counterclaims only during 
the damages phase.32

Michigan limits on class actions 
based on statutory damages

MCR 3.501 places a key limitation on the underlying claim 
on which a class action may be based. In Michigan courts, 
“[a]n action for a penalty or minimum amount of recovery 
without regard to actual damages imposed or authorized by 
statute may not be maintained as a class action unless the 
statute specifically authorizes its recovery in a class action.”33 
This provision has a major effect on the filing of class actions 
under the Telephone Consumer Protection Act—a significant 
source of class action litigation. The act, which prohibits cer-
tain automated telephone calls and faxes, provides a mini-
mum statutory damage amount without regard to actual dam-
ages and does not explicitly authorize recovery in a class 
action.34 Thus, Telephone Consumer Protection Act suits may 
not be brought as class actions in state court.35 Because fed-
eral courts have federal-question jurisdiction over these suits, 
the barrier to class certification found in MCR 3.501 does not 
apply to such class actions brought in federal court.36

Michigan courts are not bound by the rigorous 
analysis framework of the federal rules

Finally, while the prerequisites to class certification—nu-
merosity, typicality, commonality/predominance, adequacy, 
and superiority—are very similar in both Michigan and fed-
eral courts, state courts may apply a different analytical frame-
work to determine whether those prerequisites have been 
met. Federal courts must conduct a “rigorous analysis” of each 
of the Rule 23 prerequisites before certifying a class.37 In 
Henry v Dow Chemical Company,38 however, the Michigan 
Supreme Court noted that “the federal ‘rigorous analysis’ re-
quirement does not necessarily bind state courts.”39 Although 
the Michigan Supreme Court agreed “that a certifying court 
may not simply ‘rubber stamp’ a party’s allegations that the 
class certification prerequisites are met,” it concluded that 
“the plain language of MCR 3.501(A) provides sufficient guid-
ance for class certification decisions in Michigan.”40 Because 
Michigan caselaw on class certification is “thin,”41 however, 

Rule 23(b)(3), including the class members’ right to opt out 
of the class, apply to all Michigan class actions.

Decertification

The Michigan Court Rules provide a powerful tool to class 
action defendants: a broad ability to move to decertify a pre-
viously certified class. Although the rules do not expressly 
contemplate motions to decertify, they explicitly contem-
plate the revocation of class certification.22 The motion to 
decertify is independent of a motion for reconsideration and 
is therefore not governed by the restrictions of MCR 2.119(F). 
There is no time limitation on when defendants may request 
revocation of class certification, nor must the motion to de-
certify bear any specific relationship to the initial opposition 
to certification.23 Moreover, a motion to decertify need not 
be based on a change in circumstances.24 A motion to decer-
tify a class is governed by the same principles as a motion 
for class certification.25

Rule 23 has no such provision governing revocation of 
class certification, providing only that “an order that grants 
or denies class certification may be altered or amended be-
fore final judgment.”26 In addition, some federal courts have 
taken the position that a class certification decision should 
be revisited only in rare circumstances:

[A] court should not disturb its prior certification findings 
absent some significant intervening event, or a showing of com-
pelling reasons to reexamine the question. Moreover, a court 
should be wary of revoking a certification order completely 
at a late stage in the litigation process.27

Class action defendants in Michigan state courts should be 
aware that the federal standard does not apply28 and that a 
state court may be willing and able to revisit a certification 
decision at any time before judgment.

Counterclaims

Another key difference between Michigan state and fed-
eral class action rules is the treatment of counterclaims. The 
Michigan Court Rules specifically authorize the filing of 
counterclaims against a class or an individual class mem-
ber29 and outline notice and timing requirements for the fil-
ing of counterclaims.30 Importantly, the rules expressly grant 
the trial court a significant amount of discretion in manag-
ing counterclaims:

The court shall take such steps as are necessary to prevent 
the pendency of counterclaims from making the action un-
manageable as a class action. Such steps include but are not 
limited to severing counterclaims for separate trial under 
MCR 2.505(B) or ordering that consideration of the coun-
terclaims be deferred until after determination of the issue of 
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10.	 FR Civ P 23(b)(2).
11.	 FR Civ P 23(b)(3).
12.	 FR Civ P 23(c)(2)(A).
13.	 FR Civ P 23(c)(2)(B) (emphasis added).
14.	 MCR 3.501(C) (emphasis added).
15.	 MCR 3.501(C)(5)(b).
16.	 Id.; see also MCR 3.501(A)(3) (“Class members shall have the right to be 

excluded from the action in the manner provided in this rule, subject to the 
authority of the court to order them made parties to the action pursuant to 
other applicable court rules.”).

17.	 FR Civ P 23(c)(2)(B)(v).
18.	 FR Civ P 23(c)(3)(A).
19.	 FR Civ P 23(c)(3)(B).
20.	MCR 3.501(D)(1).
21.	 MCR 3.501(D)(5).
22.	See MCR 3.501(B)(3)(d)(ii) (providing that a court may divide a class “for 

purposes of certifying, denying certification, or revoking a certification” 
(emphasis added)); MCR 3.501(B)(3)(e) (“If certification is denied or revoked, 
the action shall continue by or against the named parties alone.” (emphasis 
added)); MCR 3.501(C)(1) (requiring notice “to persons who were included 
in a class action by a prior certification but who are to be excluded from the 
class by amendment or revocation of the certification” (emphasis added)).

23.	 Tinman v Blue Cross and Blue Shield of Michigan, 264 Mich App 546, 
561; 692 NW2d 58 (2004).

24.	 Id. at 561 n 11.
25.	 Id. at 562.
26.	 FR Civ P 23(c)(1)(C).
27.	 Brooks v GAF Materials Corp, 301 FRD 229, 230–231 (D SC, 2014) 

(emphasis added) (citations and internal quotation marks omitted).
28.	 Tinman, 264 Mich App at 560–561 (“[T]he federal precedent relied on by 

plaintiff is not persuasive in construing MCR 3.501 as it pertains to motions 
to decertify a class action.”).

29.	 MCR 3.501(H)(1).
30.	MCR 3.501(H)(2), (3), and (4).
31.	 MCR 3.501(H)(5)
32.	 See, e.g., Owner-Operator Indep Drivers Ass’n, Inc v Arctic Express, Inc,  

238 F Supp 2d 963, 967–968 (SD Ohio, 2003) (holding that the 
appropriate time to assert counterclaims against absent class members is 
after liability has been established); see also Rubenstein, Newberg on  
Class Actions (5th ed), § 9:24 (“[F]ederal courts have generally not been 
welcoming of counterclaims in class suits . . . . If courts decide to permit 
counterclaims, most will utilize a variety of case management techniques. . .
to integrate those counterclaims into the class suit with minimal disruption.  
The primary effect of these management efforts is generally to put off 
consideration of counterclaims until the end of the lawsuit, typically after 
liability has been established and damages are being considered.”).

33.	 MCR 3.501(A)(5).
34.	47 USC 227(b)(3)(B).
35.	 See American Copper & Brass, Inc v Lake City Indus Prod, Inc, 757 F3d 

540, 545 (CA 6, 2014).
36.	 Id. at 545–546.
37.	 Gen Tel Co of the Southwest v Falcon, 457 US 147, 161; 102 S Ct 2364; 

72 L Ed 2d 740 (1982).
38.	 Henry v Dow Chem Co, 484 Mich 483; 772 NW2d 301 (2009).
39.	 Id. at 502.
40.	 Id.
41.	 Michigan Ass’n of Chiropractors v Blue Care Network of Michigan, Inc,  

300 Mich App 577, 587; 834 NW2d 138 (2013) (“Precedential caselaw 
on the subject of certification is thin in Michigan.”).

no real differences between the standards have yet to emerge 
and, for all practical purposes, Michigan and federal courts 
continue to apply the same substantive analysis.

Conclusion

Because Rule 23 and MCR 3.501 provide similar frame-
works for filing, prosecuting, and defending class actions, it 
is possible to overlook the small but significant differences 
between them. Class action practitioners in Michigan should 
remember that these rules are not identical and be aware of 
the key differences so they can effectively litigate class ac-
tions in multiple jurisdictions. n

ENDNOTES
  1.	 Zine v Chrysler Corp, 236 Mich App 261, 288 n 12; 600 NW2d 384 

(1999) (“There being little Michigan case law construing MCR 3.501, it is 
appropriate to consider federal cases construing the similar federal court rule 
(F.R. Civ. P. 23) for guidance.”).

  2.	Hill v City of Warren, 276 Mich App 299, 306 n 2; 740 NW2d 706 
(2007) (“Federal Rule of Civil Procedure 23 has no similar time limitations, 
likely making any federal precedent inapplicable.”).

  3.	MCR 3.501(B)(1)(a).
  4.	MCR 3.501(B)(2).
  5.	Hill, 276 Mich App at 306 (upholding the trial court’s grant of “renewed 

motion for class certification” and stating that “[t]he plain language of the 
court rule mandates that a motion for certification be brought within 91 days 
of the complaint; it does not forbid subsequent motions for certification or 
mandate any particular timing requirements for bringing them.”).

Robert M. Jackson is a partner at Honigman 
Miller Schwartz and Cohn LLP and co-chair 
of its Class Action Practice Group. He is a liti-
gation attorney with more than 30 years of ex-
perience representing a variety of clients in jury 
and bench trials, arbitrations, facilitations, and 
mediations. He counsels clients in pretrial strat
egies, negotiations, and planning.

Andrew M. Pauwels is an associate in the Liti-
gation Department at Honigman and a mem-
ber of its Class Action Practice Group. He as-
sists clients with complex commercial litigation 
matters. He earned his JD summa cum laude 
from the University of Notre Dame Law School 
where he was executive notes editor for the 
Notre Dame Law Review.

Brittany D. Parling is an associate in the Busi-
ness & Tort Litigation Practice at Jones Day. 
She focuses her practice on complex commercial 
litigation, including class actions. The views 
and opinions expressed here are her own and do 
not necessarily reflect the views or opinions of 
Jones Day.


