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By John J. Conway

Section 503 and the Meaning of “Evidentiary Materials” in ERISA Cases

The Private Resolution of  
Employee Benefit Disputes

un Tzu, the Chinese military 
general and philosopher, wrote 
that the supreme art of war is 
to “defeat the enemy without 

ever coming to battle.”1 While that senti-
ment might not have been on the minds of 
Congress four decades ago when it passed 
the Employee Retirement Income Security 
Act of 1974 (ERISA), the objective of prevail-
ing without litigating is one of the statute’s 
attractive features. In a typical employee 
benefit case, if an ERISA participant or ben-
eficiary does not prevail before filing a com-
plaint, he or she may well prevail soon after 
on motion practice, as long as an evidence-
ready case exists when the suit is filed.

ERISA’s passage was a long and arduous 
process following the collapse of the Stude-
baker-Packard Corporation in 1963.2 When 
the distressed Indiana automotive company 
went bankrupt, employees who had labored 
for years in the hopes of a dignified retire-
ment saw their pension savings largely van-
ish.3 Until ERISA, individual pension and 
employee benefits disputes were resolved 
largely as a matter of state contract law. The 
act was signed into law on Labor Day 1974 
by President Gerald R. Ford and essentially 
federalized employee benefits law for pri-
vate employers and unions.4 It imposed fi-
duciary standards of conduct on employee 
benefit plans and required insurance against 
the loss of certain types of benefits. It em-
powered federal courts to create a body of 

common law giving interpretive life to its 
provisions.5 ERISA has been amended sev-
eral times and expanded to cover all forms 
of benefit claims.

Today, ERISA litigation generally in-
volves disputes over retirement and welfare 
bene fits such as healthcare, life insurance, 
and disability insurance. While there are 
distinct statutory and regulatory require-
ments imposed on ERISA retirement and 
welfare ben e fit plans, the manner in which 
individual claims are resolved is essentially 
the same.

ERISA: The litigation setting
ERISA contains provisions designed to 

promote the security of employee bene-
fits and access to information, and for the 
informal resolution of disputes for em-
ployee benefit claims. Section 503 requires 
that employee benefit plans provide par-
ticipants and beneficiaries with a pre-suit 
dispute resolution procedure:

In accordance with the regulations of the 
Secretary, every employee benefit plan shall

(1)  provide adequate notice in writing to 
any participant or beneficiary whose 
claim for benefits under the plan has 
been denied, setting forth the specific 
reason for such denial, written in a 

manner calculated to be understood 
by the participant, and

(2)  afford a reasonable opportunity to any 
participant whose claim for benefits 
has been denied for a full and fair re-
view by the appropriate named fidu-
ciary of the decision denying the claim.6

Despite its brevity, federal courts have 
provided an expansive interpretation of 
Section 503’s requirements in relation to 
civil actions brought under ERISA Section 
502(a)—the statute’s enforcement provi-
sion.7 Courts have ruled that Section 503 
mandates a pre-suit administrative process 
which must be exhausted by the claimant 
and, if ignored, could result in the dismissal 
of an action.8 The word “exhaustion” ap-
pears nowhere in the statute, and Section 
503 provides little guidance on which evi-
dence is considered during the administra-
tive review process. Indeed, the language 
of the provision requires only that an ERISA 
plan member be afforded a “reasonable op-
portunity” to have a “full and fair” review 
of a claims decision, and that the “specific 
reason” for a decision be provided to the 
member in writing.

In 1998, the importance of Section 503 in 
the ERISA pre-suit dispute resolution pro-
cess came more fully into view. In Wilkins 
v Baptist Healthcare System, Incorporated,9 
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Judge Ronald Lee Gilman of the U.S. Court 
of Appeals for the Sixth Circuit issued a con-
curring opinion which set forth a number of 
“suggested guidelines” for resolving ERISA 
benefits disputes.10 Judge Gilman’s opin-
ion, in which he was joined by Judge James 
Ryan, has become the accepted method for 
resolving benefits disputes under the stat-
ute.11 The Wilkins guidelines stated that the 
use of summary judgment under FR Civ P 
56 was “inapposite” to the proper resolution 
of ERISA benefit cases since trials of such 
claims are rare. Judge Gilman proposed a 
new method for resolving disputes by way 
of the following litigation procedure:

(1)  As to the merits of the action, the dis-
trict court should conduct a de novo 
review based solely upon the admin-
istrative record, and render findings 
of fact and conclusions of law accord-
ingly. The district court may consider 
the parties’ arguments concerning 
the proper analysis of the evidentiary 
materials contained in the adminis-
trative record, but may not admit or 
consider any evidence not presented 
to the administrator.

(2)  The district court may consider evi-
dence outside of the administrative 
record only if that evidence is offered 
in support of a procedural challenge to 
the administrator’s decision, such as 
an alleged lack of due process afforded 
by the administrator or alleged bias 
on its part. This also means that any 
prehearing discovery at the district 
court level should be limited to such 
procedural challenges.12

Taken together, Section 503 and the sug-
gested guidelines of Wilkins have created a 
framework for the prompt, private resolu-
tion of employee benefit claims which, if 
resolved by way of a favorable decision, are 
largely kept from public view. On the other 
hand, in those cases where a claim is not 
resolved to the satisfaction of the ERISA plan 
participant, the case is ripe for judicial re-
view on the day it is filed since all eviden-
tiary materials should have been submitted 
during the administrative review process.

Because evidence submitted in support 
of an ERISA benefit claim cannot be de-
rived using the typical methods available in 

litigation such as depositions, subpoenas, 
or written discovery requests, evidence must 
be gathered outside of the litigation context. 
Since Wilkins also recommended placing 
significant limitations on pretrial discov-
ery under FR Civ P 26, the parties are left 
to argue inferences taken from the eviden-
tiary materials rather than directly challeng-
ing their evidentiary reliability.13 In an ERISA 
case, a litigant is one of the arbiters of rele-
vancy during the pre-suit process. Evidence 
submitted by the claimant is preserved in-
tact and transferred to the reviewing court 
in the form of an official administrative rec-
ord. Both sides are then permitted to brief 
the issues raised in the pre-suit appeal us-
ing cross-motions for judgment on the ad-
ministrative record in accordance with the 
Wil kins framework. Section 503 allows nearly 
any form of reliable evidence of any length 
to be submitted in support of a claim for 
benefits. Some examples of evidence that 

may be submitted during the Section 503 
review are listed below.

Testimonial evidence

There are no specific limitations on the 
form of evidence that may be submitted in 
support of an ERISA claim.14 As a result, evi-
dence in the form of sworn testimony may 
be submitted to support a claim for bene-
fits. In Ravencraft v Unum Life Insurance 
Company of America,15 the Sixth Circuit ex-
plained that the pre-suit exhaustion should 
not be viewed as a procedural formality; 
when used wisely, it allows the parties to 
“assemble a factual record that will assist a 
court in reviewing the fiduciaries’ actions.”16 
In using the pre-suit administrative proce-
dures, two sets of rules apply: what the em-
ployee benefit plans themselves provide and 
what the U.S. Department of Labor pro-
vides through its regulatory authority.17
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During the process, the evidentiary ma-
terials should be compiled with an eye 
toward the types of evidence federal courts 
routinely review in motion practice. Testi-
monial evidence may be especially useful in 
establishing a factual record in support of a 
claim. For example, a well-drafted affidavit 
may assist in proving the number of years 
worked at an employer for purposes of es-
tablishing pension service credit or detailing 
functional limitations in an occupational 
disability claim. Oftentimes, the sworn tes-
timony is stacked up against unsworn nota-
tions or offhand computer entries. Sworn 
testimony adds weight to the claim, and re-
viewing courts that are used to seeing affi-
davits filed in support of motions outside 
of the context of ERISA may find the testi-
mony persuasive.

Documentary evidence

While a benefit plan may specify the 
type of evidence it deems useful in making 
claim determinations, there are no specific 
limitations on either the volume or form 
of documentation that can be submitted. In 
cases involving healthcare, disability, and 
life insurance, the need for medically sup-
portive documentary evidence is obvious. 
Often, plans will define their own minimum 
“proof” requirements for medical claims, 
and evidence satisfying these requirements 
should be submitted. Other forms of evi-
dence that are extremely useful might not 
be so obvious—scholarly articles, contextual 
information from reputable sources, photo-
graphic evidence, video evidence, and au-
dio recordings are types of evidence attor-
neys like presenting to juries because they 
make for a more persuasive case. These 
same materials may be useful in the claims 
process or in a judicial review. For exam-
ple, in a case in which bias on the part of 
the claims administrator is suspected, arti-
cles and copies of governmental investiga-
tions discussing the administrator may all 
have relevance. Submitting these materials 
may prove especially useful should the case 
proceed to litigation.

Access to the administrative record  
for admissions

ERISA, Department of Labor guidelines, 
and even the plans themselves permit access 

to the internal files and documents of the 
plans’ operations and decision-making pro-
cesses.18 These files may contain a treas ure 
trove of information. For litigation attor-
neys, a careful review of the administrative 
claims file may reveal a number of admis-
sions by a party opponent. Most adminis-
trative staff working for ERISA plans are 
processing hundreds of claims per month. 
E-mails and computer entries can contain 
evidence of negligence and adversity in-
stead of the “fairness” required by law in 
the decision-making process.

Arguing the main points of the benefit 
dispute without page restrictions

The size of the written ERISA pre-suit 
submission may vary. In a complicated pen-
sion case, which requires a written analysis 
of the provisions of a pension plan docu-
ment, a lengthy written submission may be 
required, as each plan provision must be 
cited and explained. For example, in a pen-
sion case in which a retiree’s employment 
ended abruptly in a termination and the re-
tiree is seeking additional service credit for 
purposes of calculating his or her pension, a 
submission may be lengthy and read some-
what like a motion for summary judgment 
on a contract claim. The submission may 
direct the reviewer’s attention to the provi-
sions for vesting credit and service credit, 
highlight the differences in one or more 
plan documents, and explain why the re-
tiree qualifies for the credit enhancement.

Other times, a short statement highlight-
ing the main points of the evidence is all 
that may be required. Sometimes, the plan 
administrator will respond directly to the 
arguments (commonly seen in benefit com-
mittee decisions) and sometimes reviewers 
will respond only to the evidence submitted. 
Either way, the submission of a particularly 
persuasive argument may give a plan admin-
istrator pause to at least consider whether it 
is worth risking the argument being made 
public and establishing precedent.

A final word
What was once simply an innocuous 

notice of rights provision of a lengthy pen-
sion law, and a short concurring opinion 
interpreting it, ERISA Section 503 and Wilkins 

have combined to create a legal setting that 
permits wide latitude in the submission 
of evidentiary materials in support of em-
ployee benefit claims. Taken together, they 
have allowed for the prompt and private 
resolution of disputes and the elimination of 
trial by surprise. If the opportunity to sub-
mit persuasive evidentiary materials is fol-
lowed thoughtfully and appropriately, the 
battle over benefits may be won without 
ever firing a shot. n
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