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Background

In 2015, the United States Supreme Court legalized same-sex 

marriages in Obergefell v Hodges.1 State bans on same-sex mar-

riage, such as Michigan’s, were struck down, and the definition 

of “spouse” for employment law and benefits purposes was ex-

panded to include marriage of same-sex couples.

Obergefell, however, did not clarify the law regarding employ-

ment protections for lesbian, gay, bisexual, and transgender (LGBT) 

employees. Title VII of the Civil Rights Act of 1964 and Michigan’s 

Elliott-Larsen Civil Rights Act prohibit, among other things, dis-

crimination on the basis of sex. Neither law expressly includes 

sexual orientation or gender identity as a protected category, and 

congressional attempts to add such protections have failed. As a 
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presence of [one sex] in the workplace, and (3) comparative 
evidence of the treatment of both sexes.5

“Sex discrimination” now includes discrimination on the 
basis of gender identity and gender stereotypes.6 In Price 
Waterhouse v Hopkins, the Supreme Court held that “[i]n the 
specific context of sex stereotyping, an employer who acts on 
the basis of a belief that a woman cannot be aggressive, or 
that she must not be, has acted on the basis of gender.”7 The 
Sixth Circuit has also found that sex discrimination includes 
gender identity.8 Under the gender identity theory, transgen-
der employees are protected “from discrimination for failing 
to act in accordance and/or identify with their perceived sex 
or gender.”9

The problem in litigating sex stereotype and gender iden-
tity claims, as explained by the Court in Vickers v Fairfield 
Medical Center, is that “stereotypical notions about how men 
and women should behave will often necessarily blur into 
ideas about heterosexuality and homosexuality.”10 The Court 
went on to hold that “a gender stereotyping claim should not 
be used to bootstrap protection for sexual orientation into 
Title VII.”11

To summarize, in Michigan and the Sixth Circuit, claims 
based on same-sex harassment and sex stereotyping are ac-
tionable under the rubric of sex discrimination, while sexual 
orientation is not. Employers, however, must also consider that 
approximately 35 localities in Michigan have certain ordinance 
protections for LGBT employees.12 To add to the confusion, 
employees working for federal contractors are also protected 
from sexual orientation or gender identity discrimination and 
may file a complaint with the Office of Federal Contract Com-
pliance Programs.13

result, a patchwork of caselaw, administrative 
rules, local ordinances, and legislation by ad-
ministrative enforcement has left employers con-
fused about what is actually protected.

In addition, there has been a backlash against 
the new protections that have focused on de-
fenses (so far unsuccessful) that certain employ-
ers should be excused from employing LGBT 
employees because of sincerely held religious 
beliefs. The most vocal criticism, however, re-
lates to transgender employees and the use of 
restrooms. Given the uncertainty in the law and 
the passionate views on both sides of the LGBT 
debate, it is critical that employers understand 
what conduct is prohibited and how best to navi-
gate this quickly changing area of law.

What is “sex discrimination” now?

In Michigan and the U.S. Sixth Circuit Court of Appeals, 
sexual orientation is not a protected category for private-sector 
employees who do not work for federal contractors.2 However, 
the Supreme Court has held that same-sex harassment is ac-
tionable under Title VII in certain circumstances.3 In same-sex 
harassment cases, “sexual orientation is irrelevant for purposes 
of Title VII. It neither provides nor precludes a cause of action 
for sexual harassment.”4 Instead, a plaintiff alleging same-sex 
harassment in hostile work environment cases can establish 
the inference of discrimination on the basis of sex in three 
ways: (1) a harasser made sexual advances out of sexual de-
sire, (2) the harasser was motivated by general hostility to the 

Neither Title VII of the Civil Rights 

Act of 1964 nor Michigan’s  

Elliott-Larsen Civil Rights Act 

expressly includes sexual 

orientation or gender identity  

as a protected category, and 

congressional attempts to add 

such protections have failed.

Fast Facts:
The laws regarding lesbian, gay, bisexual, and transgender  
(LGBT) issues in the workplace are changing rapidly.

The Equal Employment Opportunity Commission is of the  
position that sexual orientation discrimination is a form of  
“sex discrimination” under Title VII—a position directly  
contrary to current Sixth Circuit and Michigan caselaw.

However, gender stereotyping and same sex harassment claims  
are actionable.
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For instance, in the ongoing matter of EEOC v RG & GR Har-
ris Funeral Home,19 the EEOC alleged that a Michigan-based 
funeral home discriminated on the basis of sex by terminat-
ing a transgender employee who was transitioning from male 
to female and, allegedly, did not conform to the employer’s 
gender-based expectations. The court dismissed the EEOC’s 
lawsuit based on the Religious Freedom Restoration Act,20 
which is a defense available only against a governmental 
plaintiff. The court held that the funeral home had a sincerely 
held religious belief that precluded the applicability of Title VII 
in that case. The case is now on appeal to the Sixth Circuit.

In addition, religious objections to LGBT protections have 
gained media attention. For instance, Mississippi passed the 
Protecting Freedom of Conscience from Government Discrimi-
nation Act, which, among other things, would allow employ-
ers to set sex-specific grooming standards and limit access to 

The Equal Employment Opportunity Commission (EEOC) 
has also weighed in on the definition of sex discrimination un-
der Title VII, finding that “[s]exual orientation discrimination 
is sex discrimination because it necessarily entails treating an 
employee less favorably because of the employee’s sex.”14 In 
April 2016, the EEOC, for the first time, filed lawsuits against 
private companies alleged to have discriminated on the basis 
of sexual orientation.15 One case has since settled for $202,000; 
at the time of this writing, the second case remains ongoing.16

In addition to filing lawsuits, the EEOC continues to accept 
charges of alleged sexual orientation discrimination. This 
leaves employers in the awkward position of responding to 
an EEOC charge for allegations that are not protected under 
Sixth Circuit caselaw.

Public-sector employees also have separate rules govern-
ing sex discrimination. In Michigan, sexual orientation and 
gender identity are protected classifications for state employ-
ees.17 These classifications are also protected for public-sector 
employees in Ingham, Washtenaw, and Wayne counties and 
for nearly all college and university employees. At the federal 
level, discrimination on the basis of sexual orientation, sex 
stereotyping, and gender identity is prohibited for civilian 
federal employees by executive order.18

The rise of religious objections  
to gender identity claims  
and the restroom issue

In the wake of Obergefell and the expanding protections 
for LGBT employees, there has been a rise in state laws and 
legal defenses relating to religious objections to LGBT issues. 

According to OSHA,  

all employees, “including 

transgender employees,  

should have access to  

restrooms that correspond  

to their gender identity.”
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locker rooms or restrooms for transgender employees based 
on the employer’s “sincerely held religious belief or moral 
conviction.”21 That law was enjoined before it could take effect 
on July 1, 2016, and litigation will likely continue.22

The Mississippi bill highlights the biggest legal battle re-
lating to LGBT issues in employment: restroom access for 
employees and the public. In the employment context, the 
Occupational Safety and Health Administration (OSHA) pub-
lished A Guide to Restroom Access for Transgender Workers, 
finding that all employees, “including transgender employ-
ees, should have access to restrooms that correspond to their 
gender identity.”23 Significantly for employers, OSHA also ad-
dressed the issue of potential discomfort by coworkers in 
allowing transgender employees to use a restroom corre-
sponding with his or her chosen gender identity. OSHA ref-
erenced an April 2015 EEOC interpretation of federal law 
that stated that “a transgender employee cannot be denied 
access to the common restrooms used by other employees of 
the same gender identity regardless of whether that employee 
has had any medical procedure or whether the employees 
may have negative reactions to allowing the employee to do 
so.”24 In fact, the EEOC decision held that denying a trans-
gender employee the right to use the restroom of her choice 
based on the belief that the employee was “a male, physi-
cally,” and due to the discomfort of others, constituted direct 
evidence of sex discrimination under Title VII.25 Finally, forc-
ing a transgender person to use a gender-neutral restroom is 
also unacceptable according to the OSHA guidance, although 
offering a gender-neutral restroom for all employees to use 
is acceptable.

Best practices

While the law is changing rapidly, here are a few best prac-
tices to help avoid liability under the expanding definition of 
sex discrimination:

•	 Allow employees to use the restroom corresponding to 
their gender choice.

•	 Consider workplace training regarding transgender em-
ployees to ease concerns from coworkers.

•	 Reinforce employment policies on respectful conduct 
and legal compliance.

•	 Weigh the potential costs of defending an EEOC charge 
for sexual orientation and review whether the em-
ployer is a federal contractor or in a locality with LGBT 
protections before taking adverse action against an 
LGBT employee. n
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