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By Larry J. Saylor

motion in limine can shape
a trial by letting the parties
know in advance whether key

evidence will be admissible
while giving the trial judge an opportunity
to make a ruling based on briefing, oral
argument, and a careful review of the law
that may be impossible during trial. Even an
unsuccessful motion in limine may reveal
an opponent’s rationale for offering critical
evidence and allow the movant to better
prepare to meet it at trial. And a motion in
limine allows all of this to occur without
resentful jury members cooling their heels
and wondering what is being kept from
them—or worse, learning of inflammatory
evidence that turns out to be inadmissible.

Authority for motions in limine

Motions in limine are now well estab-
lished in Michigan practice, just as they are
in the federal courts and at least 46 other
states.! In the words of Justice Cavanagh,
“motions in limine and offers of proof are
an efficient means of avoiding trial delays
regarding the admissibility of potentially
inflammatory evidence, and litigants are
encouraged to use them.”? Yet the term
“motion in limine” appears nowhere in the
Michigan Rules of Evidence or Michigan
Court Rules. It first appeared in Michigan
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in a 1969 Court of Appeals decision, which
cited a then-recent law review article and a
1962 Michigan Supreme Court opinion ap-
proving the use of an unnamed pretrial evi-
dentiary motion.?

While no court rule specifically mentions
motions in limine, authority can be found
in MCR 2513 and MRE 103. As amended in
2001, MRE 103(2)(2) provides that a ruling
regarding the admission or exclusion of evi-
dence may be made “either at or before
trial,” and MRE 103(c) requires the trial court
to take practicable measures to keep the
jury from learning of inadmissible evidence:
“In jury cases, proceedings shall be con-
ducted, to the extent practicable, so as to
prevent inadmissible evidence from being
suggested to the jury by any means....” Sim-
ilarly, MCR 2.513 requires the trial court to
take appropriate steps to address poten-
tially prejudicial matters outside the pres-
ence of the jury:

The trial court must control the pro-
ceedings during trial, limit the evidence
and arguments to relevant and proper
matters, and take appropriate steps to
ensure that the jurors will not be ex-
posed to information or influences that
might affect their ability to render an
impartial verdict on the evidence pre-
sented in court.?

Time for filing motions in limine

MCR 2.401(B) requires the court to enter
a scheduling order “establishling] times for
events the court deems appropriate, includ-
ing...filing of motions....”* This rule em-
powers the circuit courts to set dates for
motions in limine,® although they are not
expressly mentioned and many scheduling
orders don't specifically provide for them.

While motions in limine are normally filed
in writing shortly before or at the outset
of a jury trial, the Court of Appeals has
held that absent a deadline set by the court,
a motion in limine may be made orally
during trial without the need to follow the
notice and briefing requirements of MCR
2.119(C). Attorneys contemplating filing (or
opposing) motions in limine should con-
sider urging the court to set deadlines for
them in the scheduling order.

Relief that can be requested
in a motion in limine

A motion in limine can request at least
three different forms of relief. The most
common form is an order precluding the
opposing party from introducing particu-
lar evidence.® Less common is a motion in
limine asking the court to “instruct the [op-
posing partyl], its counsel and witnesses not
to mention certain facts unless and until
permission of the court is first obtained out-
side the presence and hearing of the jury.”’
Finally, the proponent can file a motion in
limine asking the court to receive a cate-
gory of evidence."

While the rules and caselaw do not limit
the subjects on which a motion in limine
can be filed, motions seeking to exclude or
limit the introduction of evidence are par-
ticularly appropriate when the evidence is
excludable under MRE 403 because it is sub-
stantially more prejudicial than probative; or
when the evidence relates to prior crimes
or wrongs under MRE 404(b); subsequent
remedial measures under MRE 407; pleas,
offers, or related statements under MRE 410;
liability insurance under MRE 411; privi-
leged communications under MRE 501; evi-
dence of prior convictions under MRE 609;



and the admissibility of expert testimony
under MRE 702.1

A motion in limine seeking to introduce
evidence may be appropriate whenever the
evidence is critical to the proponent’s case
and its admission will be seriously contested.
Such a motion may particularly be appro-
priate when the evidence is offered under
catch-all exceptions in MRE 803(24) and
MRE 804(b)(7), both of which require the
proponent to give the adverse party ad-
vance notice of the intention to offer the
evidence and a “fair opportunity to prepare

to meet it...."2

Issue preservation and waiver

Parties are not required to file a motion
in limine to preserve an evidentiary issue
either for decision by the trial court or for
review on appeal. Thus, the Court of Ap-
peals rejected a “plaintiff’s argument that
counsel had a legitimate expectation that
the question was proper because defen-
dants failed to file a motion in limine to
exclude [the] evidence” and held that there
“is no requirement that a party anticipate
every improper question that an opponent
might ask and file a motion in limine to
prevent it.”** The Court of Appeals has sim-
ilarly held that there is no “obligation on
the prosecutor to bring a motion in limine
in order to receive permission to admit the
evidence in the first place.”"

On the other hand, filing or opposing a
motion in limine may not alone be sufficient
to preserve an evidentiary issue for appeal.
In general, a party must renew an objection
at trial, and the proponent must make an
offer of proof regarding evidence that has
been excluded. This is especially true when
the motion is denied without prejudice, al-
lowing the movant to renew the objection
(or offer the evidence) at trial when the con-
text is clearer and a foundation has been
laid.” Since the 2001 amendment to MRE
103, however, once the court “makes a de-
finitive ruling on the record admitting or
excluding evidence, either at or before trial,
a party need not renew an objection or of-
fer of proof to preserve a claim of error for
appeal.”’® The parties should therefore ask
the court to state on the record whether a

ruling on a motion in limine was “defini-
tive,”” and if it was not, renew the objec-
tion or make an offer of proof.’®

The Michigan Court of Appeals has held
that a party that lost a motion in limine to
exclude evidence could introduce that evi-
dence without waiving the issue."” The United
States Supreme Court, however, has more
recently reached a contrary conclusion, re-
solving a conflict among the federal courts
of appeal.?® The Michigan Supreme Court
has not addressed the issue.

Appellate review of rulings
on motions in limine

A trial court’s decision on whether to ad-
mit or exclude evidence is reviewed on
appeal for abuse of discretion, although
preliminary legal issues such as the inter-
pretation of a rule of evidence are reviewed
de novo, and it is an abuse of discretion
to admit evidence that is inadmissible as a
matter of law.?! Error in the admission of
evidence is reversible only if it affected a
substantial right of the party opposing ad-
mission.?? An unpreserved evidentiary error
is reviewed on appeal only for plain error
affecting the party’s substantial rights, which
means that the error must have been out-
come determinative.® m
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