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An Evolution of Law and Policy
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istorically, the “learned profes-
sions” fall into the general cat-

H

on the learned professions under the Mich-
igan Public Health Code! and traces the de-
velopment of law and policy in that area

egories of law, medicine, and

theology. This article focuses

over the past 60 years.

In 1956, the Michigan attorney general
concluded that the practice of medicine
and the provision of osteopathic medical
services were unlawful corporate purposes
under the business corporation statutes of
the time based on the “learned profession
doctrine.” It recognizes that only an indi-
vidual, not a corporation, should qualify to
practice certain professions such as medi-
cine. The following rationale supports the
learned profession doctrine:

1) Laymen should not be permitted, di-
rectly or indirectly by virtue of the
corporate form, to practice medicine;

2) Necessary confidential and profes-
sional relationships existing between
a physician and his patient could be
destroyed by law shareholders inter-
ested only in profit;

3) The limited liability of the corporate
form is not appropriate where the cli-
ent must place such a high degree of
trust and confidence in the physi-

cian; and

4) Itis impossible for a corporation to ful-
fill the licensing and ethical require-
ments medical practice demands.?

In 1963, the former Professional Service
Corporation Act, 1962 PA 192 became ef-
fective, providing a framework for those
practicing a learned profession to incor-
porate in Michigan within constraints that
take into account the doctrine. In 1980, the
Board of Osteopathic Medicine & Surgery

asked the Michigan attorney general whether
a for-profit corporation may be formed un-
der the Business Corporation Act (BCA)®
with its stated purpose to provide osteo-
pathic services and where one shareholder
is a layperson and the other is an osteo-
pathic physician.® The attorney general de-
termined that the practice of osteopathic
medicine was a learned profession. Inter-
preting the provisions of the Professional
Service Corporation Act, he concluded that
the act required all shareholders of a cor-
poration formed under the act to be indi-
vidually licensed to render the professional
service or services for which the corpora-
tion was formed. He reasoned that this pre-
vented the unlicensed practice of medicine
and other learned professions. He further
reasoned that this ensures that not only
the corporation but the individual render-
ing the services can be held liable for ethi-
cal violations, negligence, or other miscon-
duct. He concluded that a corporation can
be formed under both the Professional Ser-
vice Corporation Act and the BCA to render
osteopathic services, but it could not be
formed solely under the BCA and could not
include a layperson as a shareholder.

In 1989, the Michigan attorney general
opined that for a business entity to hold it-
self out as a corporation providing a profes-
sional service under the Professional Service
Corporation Act, each shareholder must be

“fully qualified to perform all of the profes-
sional services rendered by the corpora-
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tion.”” He further opined that corporations
formed under the BCA “may not engage
in the practice of the learned professions.”®
Instead, such corporations must form under
the Professional Service Corporation Act;
however, a professional service corporation
may incorporate under the act to render
more than one professional service as long
as “each shareholder...is fully qualified to
perform all of the professional services ren-
dered by the corporation.”® He advised the
then Corporations and Securities Bureau to
notify corporations performing professional
service activities considered as one of the
learned professions but formed under the
BCA that they have the opportunity to com-
ply with the requirements of the Profes-
sional Service Corporation Act “within a
reasonable period of time.”

The BCA narrowly defines “services in a
learned profession” as

services provided to the public by a den-
tist, an osteopathic physician, a physi-
cian,' a surgeon, a doctor of divinity or
other clergy, or an attorney-at-law. The
term does not include services provided
to residents of a nursing home, as defined
in section 20109 of the public health code,
1978 PA 368, MCL 333.20109, by a den-

tist, osteopathic physician, physician, or

In 1956, the Michigan attorney general
concluded that the practice of medicine and
the provision of osteopathic medical services
were unlawful corporate purposes under

the business corporation statutes of the time.
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such as medicine.

The “learned profession doctrine” recognizes
that only an individual, not a corporation,
should qualify to practice certain professions

surgeon who is an employee or indepen-

dent contractor of the nursing home."

The Limited Liability Company Act'? sim-
ilarly defines “services in a learned profes-
sion” as

services rendered by a dentist, an osteo-
pathic physician, a physician, a surgeon,
a doctor of divinity or other clergy, or an
attorney-at-law. The term does not in-
clude services provided to residents of a
nursing home, as defined in section 20109
of the public health code, 1978 PA 368,
MCL 333.20109, by a dentist, osteopathic
physician, physician, or surgeon who is
an employee or independent contractor
of the nursing home."

By contrast, section 282(b) of the BCA de-
fines “professional service” more broadly as

a type of personal service to the public
that requires that the provider obtain a
license or other legal authorization as a
condition precedent to providing that ser-
vice. Professional service includes, but is
not limited to, services provided by a cer-
tified or other public accountant, chiro-
practor, dentist, optometrist, veterinarian,
osteopathic physician, physician, surgeon,
podiatrist, chiropodist, physician’s assis-
tant, architect, professional engineer, land

surveyor, or attorney-at-law.'

Section 902(b) of the Limited Liability
Company Act defines “professional service”
to include

a type of personal service to the public
that requires as a condition precedent to
the rendering of the service the obtain-
ing of a license or other legal authoriza-
tion. Professional service includes, but is
not limited to, services rendered by a cer-
tified or other public accountant, chiro-
practor, dentist, optometrist, veterinarian,

osteopathic physician, physician, surgeon,
podiatrist, chiropodist, physician’s assis-
tant, architect, professional engineer, land

surveyor, or attorney-at-law.”

Shortly after the Michigan attorney gen-
eral reviewed the issue in 1989, 1990 PA
166 amended the Professional Service Cor-
poration Act to clarify that each shareholder
of a professional service corporation must
be licensed in one or more professional ser-
vices rendered by the corporation. It con-
tained a carve out if the professional service
provided was included within the Public
Health Code, in which case all of the share-
holders must be “licensed or legally author-
ized in this state to render the same profes-
sional service.”

In 1994, the Corporations Division issued
a release further clarifying that “physicians
and surgeons” may serve as shareholders
of the same professional service corpora-
tion even if the shareholders are licensed
in different professions.'® During a brief
period between February 1996 and Novem-
ber 1997, some professional service corpo-
rations were formed with both physician’s
assistants and physicians as shareholders
based on the premise that a physician’s as-
sistant provides the same service as a medi-
cal doctor or a doctor of osteopathic med-
icine and surgery. However, when 1997 PA
139 became effective on November 18, 1997,
its underlying bill analysis made clear that
the legislature considered amending the
Professional Service Corporation Act to al-
low for this but ultimately decided not to
do so. And the Professional Service Corpo-
ration Act chose the terms “physicians and
surgeons” to specifically allow only podia-
trists, allopathic physicians, and osteopathic
physicians to incorporate with one another.

In 2004, the Michigan attorney general
examined whether a chiropractor could or-
ganize a professional service corporation
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with an allopathic or osteopathic physician
with the stated purpose of providing med-
ical and chiropractic services."” First, he de-
termined that chiropractors had a differ-
ent scope of practice from the practice of
medicine or osteopathic medicine since the
Public Health Code limits chiropractors to
the treatment of spinal subluxations or mis-
alignments and specifically prohibits per-
forming surgery or writing prescriptions. He
contrasted chiropractors with podiatrists,
who are allowed to organize a professional
service corporation with allopathic or osteo-
pathic physicians based on the fact that po-
diatrists may perform surgery and are con-
sidered within the definitions of “physician,”
“practice of medicine,” and “practice of os-
teopathic medicine and surgery” found in
the Public Health Code. In concluding that
a chiropractor may not organize a profes-
sional service corporation with an allopathic
or osteopathic physician under the Profes-
sional Service Corporation Act, he also cited
as persuasive the legislative history of 1997
PA 139 in adding the terms “physicians and
surgeons” to the act, indicating the legisla-
ture’s intent to limit the ability to organize
a professional corporation to one or more
other physicians and surgeons.

Section 17076(1) of the Public Health
Code limits a physician’s assistant to pro-
viding “medical care services” under a phy-
sician’s supervision, and only if the type
of services provided “are within the scope
of practice of the supervising physician
and are delegated by the supervising physi-
cian.”® “Practice as a physician’s assistant” is
defined as “the practice of medicine, osteo-
pathic medicine and surgery,” or podiatric
medicine and surgery* performed under
the supervision of a physician or podia-
trist licensed under [article 17 of the Public
Health Code.]”*' Thus, after passage of 1997
PA 139, the Corporations Division has not
knowingly filed articles of incorporation for
a professional corporation with sharehold-
ers that included only physician’s assistants.
Smith v Director, Corporation and Securities
Bureau** allows the Corporations Division
to reject articles of incorporation specifying
an unlawful purpose as not substantially
conforming to the requirements of the BCA.

Physician’s assistants were specifically
prohibited from organizing a professional
corporation with only physician’s assistants
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as shareholders beginning on July 19, 2010.%
That same year, they were also prohibited
from organizing a professional limited lia-
bility company (LLC) with only physician’s
assistants as members.* Those amendments
to the Professional Service Corporation Act
and the Limited Liability Company Act in-
stead allowed physicians and podiatrists to
organize professional corporations or pro-
fessional LLCs with physician’s assistants as
shareholders or members along with other
physicians and podiatrists. However, notably,
services rendered by a physician’s assistant
were added to the definition of “professional
service” in both the Professional Service Cor-
poration Act and the Limited Liability Com-
pany Act without being defined as a “learned
profession.” Other occupations under the
Public Health Code—including chiroprac-
tors, veterinarians, and optometrists—are not
considered learned professions, but are per-
mitted to organize professional corporations
or professional LLCs without the supervision
of other licensees and without including
other licensees as members or shareholders.
The 2010 amendments to the BCA and
the Limited Liability Company Act were
consistent with amendments to the Public
Health Code in 2010 that required physi-
cians or podiatrists who organized a profes-
sional service corporation or professional
limited liability company with physician’s
assistants to also serve as shareholders in
the same business entity as the physician’s
assistants they supervise.” Thus, physician’s
assistants are not required to organize as
a professional corporation or as a profes-
sional LLC, but if they organize with physi-
cians and podiatrists to provide medical
services, such entities must form as profes-
sional corporations or professional LLCs.
Public Act 569 of 2012 repealed the Pro-
fessional Service Corporation Act and added
many of its provisions to create Chapter 2A
of the BCA—MCL 450.1281 to MCL 450.1289—
in part to avoid the confusion caused by
having two separate statutes governing the
incorporation of professional business en-
tities.?® It also mirrored the approach al-
ready taken by Article 9 of the Limited Lia-
bility Company Act—MCL 450.4901 to MCL
450.4910—by requiring a corporation to
incorporate as a professional corporation
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under Chapter 2A of the BCA if it provides
one or more services in a learned profes-
sion, although it could also provide other
professional services. Those corporations
previously incorporated under the Profes-
sional Service Corporation Act would be
subject to Chapter 2A of the BCA. But a
corporation that organized in Michigan be-
fore the Professional Service Corporation
Act was adopted in 1963 need not adhere
to Chapter 2A of the BCA unless it affirma-
tively amended its articles of incorporation
to state that the shareholders elected to
bring the corporation within the provisions
of Chapter 2A. A corporation incorporated
to provide professional services not in-
cluded within the definition of a learned
profession has the option whether to incor-
porate as a professional corporation under
Chapter 2A or as a corporation under Chap-
ter 2 of the BCA. Therefore, each share-
holder or member of a professional corpo-
ration or a professional LLC individually
licensed under the Public Health Code must
either be licensed to provide the same pro-
fessional service or services or the licensed
shareholders or members may form a pro-
fessional corporation or professional LLC
with other physicians, osteopaths, podia-
trists, or physician’s assistants licensed un-
der the Public Health Code. And physi-
cian’s assistants may only be shareholders
or members if a supervising physician is
also a shareholder or member of the busi-
ness entity. |
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