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Collateral Damage

Is an Insurance Company “Write-Off” a Collateral
Source for Purposes of MCL 600.6303?

hypothetical tort plaintiff is billed $50,000 for medi-
A cal services. If the plaintiff’s insurance company pays

$25,000 in full satisfaction of the bill, how much is
the plaintiff entitled to recover for medical expenses?

This type of insurance discount, often referred to as a
“write-oft” or “write-down,” has given rise to serious questions
regarding the interpretation of MCL 600.6303, which provides
for a post-verdict reduction of damages for medical expenses
that were paid by a collateral source.! In particular, insurance
discounts cloud the task of defining the term “collateral source”
for the purposes of MCL 600.6303.>

The impact on tort damages of insurance discounts was
brought to the fore in Greer v Advantage Health? This article
discusses the statutory mechanics and policy considerations
implicated by Greer.

|| By Christopher Doyle ||

Mechanics of MCL 600.6303

MCL 600.6303 provides that in a personal injury action in
which the plaintiff seeks to recover for the expense of medi-
cal care, the court shall reduce any portion of the judgment
representing medical expenses paid or payable by a collat-
eral source. Subsection 4 of the statute defines “collateral
source” as:

benefits received or receivable from an insurance policy; ben-
efits payable pursuant to a contract with a health care corpora-
tion, dental care corporation, or health maintenance organi-
zation; employee benefits; social security benefits; worker’s

compensation benefits; or Medicare benefits.



However, the next two sentences of Subsection 4 set forth
several categories of benefits that are excluded from the defi-
nition of “collateral source”:

Collateral source does not include life insurance benefits or
benefits paid by a person, partnership, association, corpora-
tion, or other legal entity entitled by law to a lien against the
proceeds of a recovery by a plaintiff in a civil action for dam-
ages. Collateral source does not include benefits paid or pay-
able by a person, partnership, association, corporation, or
other legal entity entitled by contract to a lien against the
proceeds of a recovery by a plaintiff in a civil action for dam-
ages, if the contractual lien has been exercised pursuant to
subsection (3).

Thus, for present purposes, MCL 600.6303 provides that ben-
efits paid by insurance are subtracted from the verdict unless
the insurance provider has exercised a lien against the plain-
tiff’s recovery.

Greer v Advantage Health

Greer v Advantage Health arose out of the birth of Makenzie
Greer. The plaintiffs asserted claims of negligence against the
physicians attending Elizabeth Greer during Makenzie’s deliv-
ery. The parties agreed that the plaintiffs were billed $425,533.75
for medical care arising from the alleged malpractice. After
the jury awarded the plaintiffs $425,533.75 in medical ex-
penses, the defendants moved the court to reduce the award
for medical expenses to $212,714.75, the amount the plain-
tiffs’ insurers paid in full satisfaction of the plaintiffs’ medical
bills. The trial court rejected the defendants’ contention, de-
termining that the award for medical expenses should not be
reduced because the plaintiffs’ insurers had exercised liens
against the plaintiffs’ recovery.

On appeal, the defendants contended that the trial court
erred by not reducing the award for medical expenses to the
amount actually paid by the plaintiffs’ insurers. In support,
the defendants asserted that the discount was a “benefit re-
ceived” under an insurance policy and should be considered
a collateral source for the purposes of MCL 600.6303. The de-
fendants further contended that the plaintiffs’ insurers exer-
cised liens only to the extent of the amounts actually paid,
thereby rendering the amount of the discount—$212,819—
a windfall to the plaintiffs.

The Michigan Court of Appeals found some merit in the
defendants’ position, but concluded that the plaintiffs could
recover the full amount of the medical bills. In an opinion
authored by Judge Markey, the Court of Appeals emphasized
the last sentence of Subsection 4, providing that “[cJollateral
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source does not include benefits paid or payabie by a person... '
or other legal entity entitled by contract to a lien...if the con-
tractual lien has been exercised.” In relying on this provision,
the Court of Appeals noted that “[tlhe statute nowhere speci-
fies that this exclusion from the statutory collateral source rule
is limited to the amount of the lien exercised or the amount
actually paid.”*
On appeal to the Michigan Supreme Court, the defendants
asserted that the Court of Appeals erred by concluding that
any benefit “received or receivable” under the definition of
collateral source was also a benefit “paid or payable” for pur-
poses of the exclusion. The defendants contended that the
legislature intended for the exclusion to cover only those ben-
efits that were paid or payable by an insurer as opposed to
the broader category of discounts received or receivable by
policyholders. According to the defendants, the insurance dis-
count at issue was a benefit received by the plaintiffs, not a
benefit paid by the plaintiffs’ insurers.
The plaintiffs asserted that the Court of Appeals properly
interpreted MCL 600.6303. In particular, the plaintiffs con-
tended that a benefit is not a collateral source when it is pro-
vided by an entity that has exercised a lien against the plain-
tiff’s recovery, regardless of whether the amount of the lien
matches the amount of the benefit. The plaintiffs also con-
tended that when there is any doubt regarding the interpre-
tation of a statute, the statute should be given the effect that
makes the least change in the common law.®
On July 8, 2016, the Michigan Supreme Court vacated its
own order granting leave to appeal. Justice Zahra, in a concur- .
ring opinion that was signed by Justice Markman and Chief v
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“Given this legislative purpose,

the statute with a loophole that
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it seems counterintuitive that
the Legislature would enact

permits a plaintiff to recover
for medical expenses never
owed or paid.”

Justice Young, wrote separately to “bring this case to the at-
tention of the Legislature.”” Echoing the concerns expressed
by the defendants, Justice Zahra cited the legislative intent of
preventing double recovery, stating, “Given this legislative pur-
pose, it seems counterintuitive that the Legislature would
enact the statute with a loophole that permits a plaintiff to
recover for medical expenses never owed or paid.”®

Drawing particular attention to the issue of insurance dis-
counts, Justice Zahra concluded, “To the extent the Legislature
did not intend MCL 600.6303(4) to exclude from the statutory
collateral-source rule anything greater than the actual amount
of a contractual lien exercised by a lienholder, it needs to
amend the statute to expressly state its intent.” As noted by
the Court of Appeals, the legislature could revise the statute
to make clear that the collateral source exclusion is limited to
the “amount of” a validly exercised lien."

In vacating the order granting leave to appeal, the Supreme
Court effectively upheld the Court of Appeals’ interpretation
of MCL 600.6303. Justice Zahra supported the Court of Ap-
peals’ construction of the statute, noting that “the Legislature
did not expressly limit its exclusion from the collateral-source
rule to the amount actually paid for medical services by
the lienholder.”"!

Policy arguments and comparative approaches

The Greer defendants asserted that MCL 600.6303 is in-
tended to prevent double recovery for medical expenses that
were covered by insurance.'” This characterization has been
supported by some of the courts called on to interpret MCL
600.6303, including the Court of Appeals in Greer.'* Avoiding
double recovery would seem to be consistent with the gen-
eral justification of tort damages as compensating the injured
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party and making that party whole." In contrast, Justice Zahra

noted that the justifications for the common-law, collateral-
source rule included the “punishment objective and deterrent
effect in tort law.”®

The common-law, collateral-source rule provides that “the
recovery of damages from a tortfeasor is not reduced by the
plaintiff’s receipt of money in compensation for his injuries
from other sources.”'® The rationale for the common-law rule
is that the policyholder has given up consideration in the
form of premiums and is entitled to the contractual benefits."”
Therefore, in at least one sense, the common-law rule does
not permit double recovery. A plaintiff who has paid for in-
surance derives the benefit of that private contract and is also
entitled to be compensated by the tortfeasor. MCL 600.6303(2)
accommodates this rationale by crediting the plaintiff for the
premiums paid in consideration of coverage for medical ex-
penses.’® Thus, under MCL 600.6303, while the plaintiff does
not receive the benefit of the bargain, the plaintiff is at least
no worse off for having obtained insurance.

Other states facing this issue have adopted various ap-
proaches.” Academics and practitioners addressing this is-
sue have categorized these systems as (1) adherence to the
common-law, collateral-source rule; (2) hybrid approaches
(similar to Michigan’s post-verdict adjustment mechanism);
and (3) abrogation of the common-law, collateral-source rule
to allow evidence of amounts paid only.*

Proponents of the latter approach contend that the “market
value” of services is the amount actually paid because “pro-
viders often overcharge and do not bill the actual amount in
order to compensate for the uninsured.”?!

This argument suggests an alternative solution for the de-
fendants. The plaintiff is entitled to recover the reasonable
expenses of necessary medical care.?? The reasonable value



of the medical care must be established.”? Why not simply con-
tend that the “reasonable and necessary” medical expenses
are limited to the amount actually paid? This tactic was ad-
dressed briefly during oral argument before the Supreme Court
in Greer, with counsel for the plaintiffs raising the significant
challenge of explaining to the jury why the bills were dis-
counted without mentioning insurance.?

Conclusion

As emphasized by the Supreme Court, MCL 600.6303(4) is
ambiguous when applied to discounted medical expenses.
The statute should be clarified to exclude from the statutory
collateral-source rule anything greater than the actual amount
of a contractual lien exercised by a lienholder. This would
better serve the legislature’s purpose of eliminating double
recovery in tort litigation.

Epilogue

Justice Zahra’s concurrence was taken to heart by the Mich-
igan legislature, at least with respect to medical-malpractice
cases. Effective April 10, 2017, MCL 600.1482 will provide that
“in...any action that alleges a medical malpractice claim...
damages recoverable for past medical expenses...shall not
exceed the actual damages for medical care that arise out
of the alleged malpractice.”” Furthermore, the Court shall
not permit evidence of past medical expenses except for
evidence of “actual damages,” which are defined as both of
the following:

(i) The dollar amount actually paid for past medical expenses
or rehabilitation service expenses by or on behalf of the
individual whose medical care is at issue, including pay-
ments made by insurers, but excluding any contractual
discounts, price reductions, or write-offs by any person.

(ii) Any remaining dollar amount that the plaintiff is liable
to pay for the medical care.?®

While this statute resolves the ambiguity at issue in Greer,
interpretation of the collateral-source statute will remain cloudy
outside of medical-malpractice cases. B

"‘ Christopher Doyle is a litigation associate at
Cardelli Lanfear, PC, in Royal Oak. His prac-
tice focuses on insurance defense litigation. He
graduated from the Boston University School
of Law in 2011 and was admitted to practice
in Michigan in 2014.
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