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Antitrust and Franchising Law
New Environments and New Controversies

By Howard Yale Lederman

rom its American beginnings approxi-
mately 150 years ago during the Civil War
era to today, franchising has exploded into
a worldwide phenomenon. From the Alas-
kan Arctic to the African Sahara, from the
American Midwest to the Russian heart-
land, from Latin America to Southeast Asia,
franchising has planted its roots. It has ex-
panded into more and more lines of busi-
ness, ranging from the well-known (res-
taurants, hotels, automobiles) to the less
familiar (child care, pet care, senior care,
funeral homes). Even during the recent
severe recession, franchising continued to
grow. Franchising now comprises more
than 10 percent of the American economy,
and experts forecast this percentage will
keep growing. Therefore, franchising and
franchise law affect every American’s finan-
cial well-being.

From the 1890 Sherman Antitrust Act to
today, antitrust law is crucial to protect and
regulate competition. Without antitrust law,
monopolies and oligopolies would domi-
nate. Without it, abusive anticompetitive
practices would proliferate. Accordingly, like
franchise law, antitrust law affects every
American’s financial well-being.

In this theme issue’s first article, au-
thors Howard Iwrey, Cale Johnson, and
Cody Rockey analyze Innovation Ventures,
a recent Michigan Supreme Court decision.
They conclude that it will enable many
businesses to draft stronger noncompeti-
tion clauses in agreements made with other
businesses, which are to be judged under
the rule of reason. The authors caution that
there are still limits on what is permissible,
and attorneys drafting these agreements
should be careful to consider the specific
circumstances of the involved businesses
and markets.

The second and third articles focus on a
major franchising issue: the joint employer
doctrine. In the second article, authors
David Steinberg, Derek McLeod, and Emily
Mayer argue that the National Labor Rela-
tions Board’s reawakening of the joint em-
ployer standard threatens the predominant
franchising model’s existence. For decades,
the NLRB defined the standard as actual,
direct, and immediate control over employ-
ees’ terms and conditions, such as hiring,
firing, discipline, hours, and supervision.
But in 2015, the board redefined the con-
trol necessary to include reserved and im-
plied authority over such matters.

In the third article, I take the counter-
point, arguing that the NLRB’s redefined
joint employer standard does not threaten
franchising. Rather than adopt a new stan-
dard, the board returned to its original
standard under which contractual and im-
plied control over employees’ terms and
conditions was sufficient to make the fran-
chisor a joint employer. This test prevailed
for decades before the NLRB changed the
standard in the 1980s. The redefined stan-
dard is justified and necessary to prevent
franchisor control over employment mat-
ters without responsibility and franchisee
responsibility for employment matters with-
out control. This standard promotes a fairer
balance of power among the franchising
parties. Further, franchisors have alterna-
tives available to make joint employment

liability less likely. If the redefined joint
employer standard is incompatible with
the present franchising model, that model
must change.

Matthew Powell’s article, which will ap-
pear in a later issue of the Bar Journal, fo-
cuses on the antitrust law governing resale
price maintenance agreements. For almost
100 years, the courts held such agreements
as per se illegal. But in 2007, the United
States Supreme Court ruled that courts must
evaluate such agreements under the rule
of reason. Powell cautions that the new
regime does not remove all antitrust risks
and that manufacturers’ and suppliers’ pric-
ing discretion still has limits.

These articles are important not only
for antitrust and franchise practitioners,
but also for business and employment
law practitioners. ®
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