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Ant i t rust  and Franchis ing Law

Whether it’s a manufacturer work-
ing closely with suppliers to create new 
products or a pizza franchisor sharing its 
100-year-old secret recipe with franchi-
sees, one thing is clear: companies that 
work together must share valuable infor-
mation to make their relationship fruitful. 
But these relationships do not last forever, 
leaving open the possibility that one com-
pany will take information learned through 
the relationship and use it to compete 
directly against the other. To avoid this, 
many commercial agreements include a 
noncompete clause.

In Michigan, it has been difficult for at-
torneys to recommend being aggressive 
when negotiating commercial noncompete 
clauses because of uncertainty about how 
state courts would analyze the clauses. 
That uncertainty, combined with the threat 
of treble antitrust damages, pushed com-
panies that otherwise would have sought 
to protect themselves more completely to 
err on the side of caution. All too often, this 
caution resulted in commercial noncompete 
clauses in Michigan being patterned after 
employer-employee noncompetes instead 
of being tailored to the specific relationship 
between the parties and realities of the 
industry. The Michigan Supreme Court’s 
unan i mous decision in Innovation Ven-
tures, LLC v Liquid Manufacturing, LLC,1 
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holding that “a commercial noncompete 
provision must be evaluated for reasonable-
ness under the antitrust rule of reason,”2 
has eliminated the uncertainty over how 
commercial noncompetes are judged, al-
lowing companies to benefit from stronger 
commercial noncompetes.

This article explores the Court’s deci-
sion, explains the rationale for the applica-
tion of different principles to determine 
the reasonableness of noncompetes in the 
commercial and employer-employee con-
texts, and analyzes why companies should 
now feel more comfortable using aggres-
sive commercial noncompete clauses to 
protect themselves.

As is clear from the name itself, the 
general effect of a noncompete clause is 
to limit actual or potential competition. In 
Michigan, the validity of any type of agree-
ment restraining competition is evaluated 
under the Michigan Antitrust Reform Act 

(MARA), MCL 445.771 et seq., and noncom-
pete agreements are no exception.3

The reasoning set forth by the Supreme 
Court in Innovation Ventures for applying 
the rule of reason to commercial noncom-
pete agreements makes the issue seem 
straightforward. Under MCL 445.772, “[a] 
contract, combination, or conspiracy be-
tween 2 or more persons in restraint of, or 
to monopolize, trade or commerce in a rele-
vant market is unlawful.”4 MCL 445.784(2) 
instructs courts to give deference to fed-
eral court interpretations of the Sherman 
Act.5 Federal courts assessing commercial 
noncompetes generally apply the rule of 
reason to determine their validity.6 Thus, 
courts applying MARA should evaluate 
commercial noncompetes under the rule 
of reason as well.7

If the Supreme Court’s holding origi-
nated from such straightforward reasoning, 
where did the Court of Appeals go wrong 
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and appeals before you would have the 
opportunity to find out if you were right.

Innovation Ventures now clearly requires 
Michigan courts to look to modern federal 
court treatment of similar restraints to de-
termine the standard for establishing the 
reasonableness of a restraint under MARA.13 
The Supreme Court even chastised the Bris-
tol Window & Door, Inc v Hoogenstyn ap-
pellate court, which correctly settled on the 
rule of reason standard but did so by re-
viewing the treatment of commercial non-
competes in earlier Michigan cases instead 
of simply deferring to modern federal court 
treatment of this type of restraint.14 Given 
this unequivocal rejection of looking at 
how Michigan courts treated commercial 
noncompetes in the past, it was surprising 
to see the Court’s claim (albeit in dicta, in 
a footnote) that Michigan has applied the 
rule of reason to commercial noncompetes 
as far back as 1873 in Hubbard v Miller.15 
Hubbard was decided a full 25 years be-
fore federal courts applied a rudimentary 
form of the rule of reason in United States 
v Addyston Pipe.16 And while Hubbard ad-
dressed the reasonableness of a commer-
cial noncompete at common law, the stan-
dard it applied is a far cry from the modern 
rule of reason analysis.17 Although this foot-
note could be read as an attempt to recon-
cile the body of Michigan’s commercial 
noncompete law, it actually creates the 
potential for confusion once again should 
Michigan courts turn to the Hubbard stan-
dard as opposed to the current rule of rea-
son analysis. If courts should look to mod-
ern federal court treatment of commercial 
noncompetes to determine which standard 

in its decision below? The simplest answer 
is that it relied on MCL 445.774a(1), which 
sets forth the following reasonableness test 
for employer-employee noncompetes:

An employer may obtain from an em-
ployee an agreement or covenant which 
protects an employer’s reasonable com-
petitive business interests and expressly 
prohibits an employee from engaging in 
employment or a line of business after 
termination of employment if the agree-
ment or covenant is reasonable as to its 
duration, geographical area, and the type 
of employment or line of business.8

While MCL 445.774a(1) applies a four-factor 
reasonableness test to determine the valid-
ity of employee noncompete clauses, the 
express terms of the statute apply this test 
only in the employer-employee context 
after the employee’s termination.9 The Su-
preme Court in Innovation Ventures identi-
fied the Court of Appeals’ reliance on two 
earlier decisions in the employer-employee 
context applying MCL 445.774a(1) as the 
source of the lower court’s error.10

While this may be sufficient to explain 
the lower court’s error in Innovation Ven-
tures, the Supreme Court did not mention 
the earlier cases that also incorrectly ap-
plied MCL 445.774a(1) to commercial non-
compete clauses. For example, the Sixth 
Circuit Court of Appeals misapplied MCL 
445.774a(1) to a commercial noncompete 
clause in a franchise agreement in Certified 
Restoration Dry Cleaning Network, LLC v 
Tenke Corp.11 There, the Sixth Circuit even 
acknowledged that the statute applied only 
“to non-competition agreements between 
employers and employees” but nonetheless 
claimed that “Michigan courts generally ex-
amine” noncompete clauses for reasonable-
ness under the four MCL 445.774a(1) fac-
tors, even in the commercial noncompete 
context.12 It was precisely these types of 
opinions that muddied the waters enough 
to prohibit counsel from recommending 
aggressive commercial noncompetes in the 
past. As an attorney, even if you believed 
that the rule of reason applied to com-
mercial noncompete agreements, there was 
a reasonable likelihood that your client 
would foot the bill for years of litigation 

to apply under MARA—and Innovation 
Ventures is otherwise unequivocal in this 
regard—there is no reason to attempt to re-
solve any apparent conflict with standards 
applied in antiquated decisions. Every case 
not applying the modern federal court in-
terpretation of the rule of reason to com-
mercial noncompetes should be ignored, 
not reconciled.

The difference between the federal rule 
of reason analysis which courts must ap-
ply after Innovation Ventures and the four-
factor reasonableness test in MCL 445.774a(1) 
is extremely important to practitioners. The 
rule of reason requires detailed analysis 
of the anticompetitive effect on the overall 
relevant markets. This should make it sub-
stantially more difficult for a party to suc-
cessfully invalidate a commercial noncom-
pete clause that excludes a single competitor 
from some or all of those markets. For ex-
ample, a claimant asserting a rule of reason 
claim would likely have to identify a rele-
vant affected product market (products or 
services that are reasonably interchange-
able) and a geographic market (where con-
sumers can reasonably turn for the product 
or services),18 demonstrate antitrust stand-
ing (including antitrust injury),19 and iden-
tify whether competition in the overall mar-
ket has been harmed, which usually means 
the defendant has exercised market power 
that actually resulted in (or threatens to re-
sult in) an increase in prices or a decrease 
in output in a relevant market.20 This is in 
stark contrast to evaluating the reasonable-
ness of an employer-employee noncom-
pete, which does not require this type of 
market-wide analysis.

FAST FACTS
Under the Michigan Antitrust Reform Act, commercial 
noncompetition agreements (unlike employer-employee 
noncompetes) must be evaluated under the rule of  
reason, which allows businesses to more aggressively  
protect themselves.

Michigan cases evaluating commercial noncompetes under  
any standard other than the modern rule of reason are  
no longer good law.
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and the potential effect of the noncompete 
to ensure it would not be invalidated un-
der the rule of reason. All practitioners ne-
gotiating commercial noncompete clauses 
would be wise to put away the boilerplate 
language and mindset of the past and re-
consider the benefits they can obtain for 
their clients through more aggressive non-
compete agreements. n
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