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Long-Tail  
Liability Claims By James A. Johnson

L ong-tail liability claims are claims that involve a con-
tinuous, progressive, or repeated injury over multiple 
policy years. Common examples include environmen-

tal claims involving pollution events that occur over many 
years, occupational disease such as asbestos claims, and con-
struction defect claims. Long-tail liability claims can trigger 
multiple insurance policies involving latent damage over sev-
eral years or even decades.

This article provides guidance in handling long-tail lia-
bility claims. The 1st, 2nd, 3rd, 5th, and 6th circuits are dis-
cussed with a sprinkling of other jurisdictions. These claims 
are unique with complicated factual and legal issues. For ex-
ample, which insurance policies are triggered by the claim, 
how much is owed under each policy, and how much cover-
age is available?

The standard commercial general liability insurance pol-
icy provides coverage for property damage and bodily injury 
caused by an occurrence. “Occurrence” is commonly defined 
as an accident including continuous or repeated exposure to 

substantially the same general harmful conditions. In deter-
mining which commercial general liability policy or policies 
are triggered in long-tail liability claims, different methods are 
used to identify, select, provide notice, and allocate losses that 
take place over multiple policy periods.

Trigger theories

The term “trigger” is generally defined as the operative 
event that gives rise to the insurer’s duty to cover a loss un-
der a specific policy. There are basically four common trigger 
theories that have been adopted in the United States:

 (1)  Manifestation trigger—a policy is triggered when the 
property damage or bodily injury is discovered or be-
comes identifiable.1

 (2)  Exposure trigger—a policy is triggered during the 
period in which the person or property was exposed 
to harmful agents or substances.2
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 (3)  Continuous trigger—combines the exposure and man-
ifestation triggers and is the most widely accepted trig-
ger in toxic tort and defective construction. Continu-
ous trigger is an injury that occurs continuously from 
the time of the first exposure until manifestation.3

 (4)  Injury-in-fact trigger—a policy is triggered on the date 
the damage was actually sustained.4

Keep in mind that the question of trigger requires a sepa-
rate analysis depending on whether the claims at issue in-
volve bodily injury or property damage. It is essential to de-
termine correctly which policies are triggered to place on 
notice to seek coverage or contribution. Resolving the issues 
as to which policies are triggered in long-tail claims involving 
latent damage takes on particular significance in environ-
mental actions. What makes environmental claims so difficult 
is that they involve conflicting court decisions interpreting 
the same or similar policy language. The insurer will advance 
trigger theories to limit or avoid coverage, while the insured 
will seek to trigger policies with maximum coverage limits.

Allocation

Allocation is how a covered loss will be apportioned among 
multiple policies. Courts generally are divided between the 
two allocation methodologies: all-sums approach5 and pro-rata 
approach.6 The all-sums allocation allows the policyholder 
to pick and choose the policies that will cover its claims 
among multiple triggered policies. The implicated insurers 
have the obligation to defend and indemnify the insured for 
a covered claim up to the limit of the triggered policies. After 
the insurer has paid the claim, the insurer has the right to 
seek contribution from the other liability insurers that have 
issued policies pursuant to the other-insurance provision in 
the policy.

The standard commercial general liability policy’s cover-
age provides that the insurer is obligated “to pay on behalf of 
the insured all sums which the insured shall become legally 
obligated to pay as damages because of bodily injury or 
property damage to which this insurance applies.” The semi-
nal case regarding allocation is Keene Corp v Ins Co of North 
America,7 involving more than 5,000 lawsuits alleging per-
sonal injury as a result of asbestos inhalation. The D.C. Cir-
cuit found that each insurer that issued a triggered policy was 
jointly and severally liable for the indemnity and defense 
costs in the underlying asbestos lawsuits.8

Allocation in Michigan is a mixed bag. In Arco Indus Corp 
v American Motorists Ins Co,9 the Michigan Court of Appeals 

adopted a “time on the risk” analysis in a long-tail pollution 
case.10 However, another appeals panel, in an unpublished 
opinion, rejected the Arco analysis and ruled that the all-
sums coverage in the policy imposed an independent obliga-
tion to pay in full without regard to time on the risk. The 
Michigan Supreme Court commented on allocation in Gelman 
Sciences, Inc v Fidelity Cas Co.11

As an interesting aside, a court in the 1st Circuit said that 
allocating responsibility in environmental damage claims 
among insurers is a task so complex it has been labeled as 
both scientifically and administratively impossible.12 Notwith-
standing, the insurer bears the burden of proof of disproving 
coverage once the insured provides evidence of insurance 
and facts relating to a claim covered by the insurance. To de-
termine what constitutes “defense costs” in the environmen-
tal context, Michigan follows the test set out in Gelman.13

Notice and tender

Notice is a contractual obligation requiring the policyholder 
to notify its insurer of events that may potentially give rise to 
coverage under the policies at issue. Tender is a request for 
defense, indemnity, or both from a particular carrier. The key 
to effective practice is to notify all insurance carriers of any 
incident that may potentially trigger their policies, and to give 
notice by both regular and certified mail. This precludes a 
carrier from asserting that the insured breached the notice 
provisions in the insurance contract.

Tendering to insurance carriers in the long-tail claim con-
text requires considerable deliberation owing to the years of 
coverage at issue. It may be best to target a later-year carrier 
with high-primacy limits to preserve its ability to receive a 
defense without eroding policy limits. Or it may be advanta-
geous to target an early year if a long-tail claim may trigger 
application of the absolute pollution exclusion.

fast facts
• Long-tail liability claims are claims that involve a 

continuous, progressive, or repeated injury over long 
periods that implicate multiple policy years.

• Courts generally are divided between the two 
allocation methodologies: all-sums approach and 
pro-rata approach.
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Exhaustion

Monitoring the exhaustion of policy limits is the next im-
portant consideration. Exhaustion refers to diminishment of 
the limits of liability of a policy through payments made by 
the insurer on behalf of the insured. Payment of defense 
costs in a primary commercial general liability policy does 
not reduce policy limits. The primary policy obligates the 
insurer to defend the insured and specifically provides that 
defense-related payments are in addition to the stated limit of 
liability. However, in the excess and umbrella policies, it is 
customary that both defense and indemnity payments oper-
ate to reduce the limits of the policy.

Keep in mind that a first-layer excess insurer has no duty 
to indemnify the insured until the limits of liability of the 
primary insurance policy have been exhausted. Similarly, a 
second-layer excess insurer has no duty to indemnify the in-
sured until the limits of liability of the underlying first-layer 
policy have been exhausted. You should understand the im-
portance of reading closely each policy to ascertain cover-
ages, exclusions, exhaustion, duties, settlement clauses, assign-
ments, and many other considerations. To quote Chief Judge 
Richard Posner of the 7th Circuit: “[I]t is common for insur-
ance policies to give with the right hand and then take away 
with the left.”14

There are two principal exhaustion methodologies: hori-
zontal and vertical. Horizontal exhaustion requires each pri-
mary insurance policy to indemnify the insured to the full 
extent of the policy limits before any excess insurer is re-
quired to pay. The same is required for the first-layer excess 
and umbrella polices. This scheme is commonly called ex-
haustion by layers.

Under vertical exhaustion, the insured does not have to 
exhaust the limits of liability of all primary policies before 
seeking payment from its excess and umbrella carriers. Verti-
cal exhaustion provides that each excess and umbrella policy 
in a triggered-policy tower is required to pay as soon as the 
limit of liability of the underlying policy is exhausted.

Stacking

In an environmental contamination claim covering many 
years that triggers more than one policy, can a policyholder 
combine or stack policy periods to recover more than one 
policy’s limits? Yes, says the Supreme Court of California.15 
California uses the continuous injury trigger of coverage and 
the “all-sums with stacking” rule. This rule stacks the insur-
ance coverage from different policy periods to form one giant 
policy with a coverage limit equal to the sum of all poli-
cies.16 It appears that when a policy does not contain an anti-
stacking clause, California, with its continuous injury trigger 
of coverage, recognizes progressive damage over multiple 
policy years.

Settlement

When the insured settles with some insurers but litigates 
against others, it is possible for the policyholder to receive a 
double recovery. In all-sums jurisdictions, two methods are 
used to prevent double recovery: pro-rata settlement credit 
and pro-tanto settlement credit. In the pro-rata settlement 
credit, the nonsettling insurer is entitled to an apportioned-
share offset or a credit equal to the prorated values of the 
limits of liability of the settled insurance policies.17 In a pro-
tanto settlement credit, the nonsettling insurer may receive a 
credit equal to the amount received from the settlement car-
riers for losses for which it is jointly liable.18

Conclusion

A long-tail liability claim is one that potentially triggers mul-
tiple policies over an extended period. Key issues are trigger 
theories, allocation, notice, tender, exhaustion, and settlement 
credits. They often include both primary and excess coverage 
requiring complex factual and legal analysis.

Practitioners should be mindful of the myriad factual sce-
narios presented in long-tail liability involving occupational 
disease claims, environmental pollution and seepage, con-
struction defect claims, employment discrimination, and even 
cyber-liability claims. With numerous and overlapping trigger 
theories, different layers of coverage, and time periods, it is 
absolutely necessary for counsel to read and understand the 
caselaw of the jurisdiction that will be applied by the court in 
deciding the dispute.
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Because of space constraints, this article does not address 
legal issues in prosecuting or defending a long-tail liability 
claim, such as the application of nonaccumulation of liabil-
ity clauses, choice of law, and anti-assignment clauses in state 
or federal court. Counsel must read and reread each appli-
cable triggered policy with careful attention to the facts of the 
case. The national debate between pro-rata and all-sums 
continues with no end in sight.

Notwithstanding that pro-rata is the majority rule that relies 
on reasonable policy language, one cannot disregard Judge 
Posner’s admonition. And take the advice of one of my pro-
fessors when I was a student in the Cradle of Intellectual 
America: “A word to the wise is sufficient.” n
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