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mill, and the family, if not wealthy, at least 
lived comfortably.

Henry attended the local schools in 
Stockbridge and, when the family later 
moved, Ellington, Connecticut. His interest 
in learning would be a mainstay in his 
life, along with frequent troubles with his 
eyesight. His father, noting his educational 
success, suggested Henry become a law­
yer7 and sent him to a prep academy in 
Monson, Massachusetts.8

The 1850s brought tragedy to the home 
front. In the space of four years, Henry lost 
all the members of his immediate family 
except his father. His sister died in May 
1851 and two months later, his older brother 
died. Two years after that, his mother 
died. By 1855, Henry’s father had married 
a much younger widow with three chil­
dren of her own.

Although grief over his mother’s passing 
briefly derailed his education,9 Henry Brown 
graduated in 1856. His father offered him a 
yearlong trip to Europe as a graduation pres­
ent, something he greatly treasured; in his 
memoir, the description of his travels covers 
four pages compared to two pages about 
his family lineage and nine pages about his 
elementary and secondary education.

Upon returning to New England, Brown 
studied law at an Ellington office before at­
tending Harvard Law School for six months. 
After Harvard, he traveled to Michigan and 
initially stayed with his mother’s relatives. 

n May 18, 1896, the United 
States Supreme Court decided 
the case of Plessy v Ferguson.1 
Justice Henry Billings Brown—

a Michigan judge who had been appointed 
to the Court in 1890—wrote and delivered 
the opinion, which said that the statute of 
the State of Louisiana “providing for sep­
arate railway carriages for the white and 
colored races” was not in conflict with the 
U.S. Constitution.2 The “enforced separa­
tion of the races” did not abridge on the 
“privileges or immunities of the colored 
man.”3 Justice Harlan disagreed and dis­
sented from the unanimous verdict, noting 
that “the present decision . . . [would] only 
stimulate aggressions. . .upon the admitted 
rights of colored citizens” and the constitu­
tion itself was color blind.4

Henry Billings Brown had trouble with 
his eyesight. This isn’t a metaphor of any 
sort; when he was very young, an eye infec­
tion limited his sight and he worried con­
stantly about straining his eyesight to the 
point of blindness.5 It is ironic that in his 
later years, when he had the opportunity to 
see that the Constitution was indeed color 
blind, he was essentially blind.

Henry was born in Massachusetts on 
March 2, 1836, to Billings and Mary (Tyler) 
Brown,6 who descended from New Eng­
land Puritan settlers. He was the third of 
four children and the only to survive his 
parents. Billings Brown owned at least one 

He later moved to Detroit, though he didn’t 
like the city at first; it took almost a year for 
him to decide to stay in Michigan. He stud­
ied law in the office of Walker & Russell and 
was admitted to the Michigan bar in the 
summer of 1860.

Once he decided to remain in Detroit, 
Brown briefly set up practice before being 
appointed a district marshal under Charles 
Dickey10 and, shortly after that, an assistant 
U.S. district attorney. He argued before the 
Michigan Supreme Court and built a repu­
tation as an expert in admiralty law, some­
thing of great use given Michigan’s water­
ways and Detroit’s shipping businesses.11

When Brown married Caroline Pitts, he 
joined one of Detroit’s most esteemed fami­
lies. Caroline’s father, Samuel Pitts, had stud­
ied law at Harvard and ran a successful lum­
ber business. Her sister had married into 
the Duffield family, a prominent legal fam­
ily in Detroit, and another Pitts son-in-law 
was an attorney in Chicago.

With the Pitts’ financial support, Brown 
was able to hire a substitute in the Civil 
War draft. When Samuel Pitts died unex­
pectedly four years after Caroline’s mar­
riage to Henry, she was left with an inheri­
tance that offered her husband the security 
to pursue greater legal opportunities.

Brown’s career advanced in ways it might 
not have if he had been worried about a 
regular paycheck.12 He resigned his posi­
tion as assistant district attorney and was 
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appointed to the Wayne County Circuit 
Court. Although he didn’t win the subse­
quent election to that seat, the appoint­
ment gave him “a taste for judicial life 
which had much to do in fixing [his] per­
manent career.”13

Brown joined a firm along with John 
S. Newberry and Ashly Pond and taught 
classes on admiralty law at the University 
of Michigan Law School. He began working 
on what would become Brown’s Admiralty 
Reports—a book that would solidify his 
standing as “an expert in admiralty juris­
prudence”14—and picked up some courses 
on medical law at Detroit Medical College15 
while waiting for his next opportunity.

Approximately 10 years after his appoint­
ment to the Wayne County bench, Brown 
received another judicial post, this time as a 
federal district judge for the Eastern District 
of Michigan, replacing John W. Longyear. 
The job didn’t pay as much as he could 
have made as a practicing attorney, but the 
Pitt inheritance alleviated that worry. In fact, 
one of Brown’s colleagues later noted that 
“[h]is great distinction was that he had a 
great ambition to be a judge, and was able 
to accept the position with the small salary 
then paid.”16

By 1876, Brown’s book had been pub­
lished and his docket was dotted with admi­
ralty cases.17 His court was well-run and he 
aimed “to help other judges complete their 
workload.”18 He was well-liked and respected 
and, when a vacancy arose at the United 
States Supreme Court in 1890, his colleagues 
successfully lobbied for his appointment.

At the time Brown was appointed to the 
federal court, Homer Plessy, approximately 
30 years Brown’s junior, was living in New 
Orleans, working as a “shoemaker, laborer, 
clerk, and insurance agent.”19 He became 
involved in a local civil rights group, and 
less than two years into Brown’s Supreme 
Court term, was arrested for refusing “to sit 
in the ‘blacks-only’ car.”20

Much has been written about the Fuller 
Court (Melville W. Fuller was chief justice 
from 1888 to 1910) and Plessy v Ferguson. 
The opinion certainly wasn’t the only one 

Brown wrote—his general focus was on ad­
miralty and patent law21—but it’s what he’s 
remembered for. If you do a Google search 
for “Henry Billings Brown,” the search bar 
automatically suggests you include “Plessy 
v Ferguson.”

Approximately 10 years after Plessy’s ar­
rest and 6 years after Brown retired from 
the Supreme Court, Brown wrote an article 
about Justice Harlan’s dissents, noting that 
his colleague had been right that “the Loui­
siana law was designed not to protect blacks 
from the hostility of whites, but was to keep 
blacks from associating with whites.”22 In 
its opinion on Plessy v Ferguson, the Court 
had failed to “secure the equality of the 
two races in all places affected with a pub­
lic interest.”23 Brown’s name was forever 
connected with that decision. He died Sep­
tember 4, 1913. n
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It is the height of irony that in his later years, when he could see that the Constitution was indeed  
color blind, Henry himself was essentially blind.
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