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A Primer on the Lemon Law
and Magnuson-Moss

By Gary M. Victor and Ian B. LyngKlip

ther than buying a home, the purchase or

lease of a vehicle represents the second most

important financial investment for most fam-
ilies. For that average consumer, a car that doesn’t
work—a “lemon”—imposes significant financial and
emotional burdens, jeopardizing the consumer’s ability
to get to and from work. Michigan law provides a num-
ber of theories that attorneys may use to assist those
consumers with their defective vehicles.! Of these, the
two most frequently used remedies arise under the
Michigan Lemon Law? and the federal Magnuson-Moss
Warranty Act.® Each of these statutes presents unique
advantages and disadvantages which remain unfamiliar
to all but a few consumer advocates. This article exam-
ines these statutory schemes and assists those attor-
neys unfamiliar with their provisions in pursuing the
appropriate remedies available under each.

Similarities of the two statutes

Attorney fees

Both the Lemon Law and Magnuson-Moss provide
for an award of attorney fees to a prevailing plaintiff.t
However, these statutes are permissive rather than man-
datory,” because they specify that the award of fees is
to be made unless the court determines that such an
award “would be inappropriate.”
have declined to award any attorney fees.” That said, in
the vast majority of cases, attorney fees will be awarded.?

Recently, the Court of Appeals in Kennedy v Robert
Lee Auto Sales, Inc® held that in cases such as these,
attorney fees should be calculated in a manner con-
sistent with the Michigan Supreme Court’s decision in

Even so, some courts

Motor Misery and Lemon(aid)

Smith v Khouri,'’ using a “lodestar”—reasonable hours
times a reasonable hourly rate—as the beginning point
in fee calculations."!

Binding arbitration

Both the Lemon Law and Magnuson-Moss prohibit
binding arbitration.” Notwithstanding these statutory
provisions, the Michigan Supreme Court in Abela v Gen-
eral Motors Corp® held that the Federal Arbitration Act*
preempts those prohibitions and that both Lemon Law
and Magnuson-Moss claims are subject to binding arbi-
tration. Since virtually all new car warranties currently
include binding arbitration provisions, Lemon Law and
Magnuson-Moss cases will generally start, if not end,
in arbitration. However, a defendant may waive arbi-
tration through actions inconsistent with a reliance on
arbitration, such as continuing to litigate in court.® Also,
Magnuson-Moss requires that any arbitration provision
be contained in the written warranty rather than incor-
porated in a separate document,'® and the Lemon Law
incorporates this requirement by reference.”

Differences between the two statutes

New versus used vehicles

The Lemon Law applies primarily to new purchased
or leased vehicles, but can apply to a used vehicle that
is still “covered by a manufacturer’s express warranty
at the time of the purchase or lease.”®® Magnuson-Moss,
on the other hand, applies to any “consumer product,”’
including both new and used vehicles as long as the
vehicle is the subject of a written warranty.



Defect or problems covered

The Lemon Law applies only to a single defect or
condition.?* Magnuson-Moss can apply to any problem
that is the subject of a written or implied warranty.

Privity or who can be sued

The concept of contractual privity—whether the
parties suing have a contractual relationship—often has
a bearing on who can sue who for a breach of war-
ranty. Michigan law requires contractual privity to sue
for a breach of an express warranty but not on implied
warranties.” Both the Lemon Law and Magnuson-Moss
have adopted a different approach. Under the Lemon
Law, the consumer can only sue the manufacturer.”
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Even a subsequent purchaser or lessee who buys or
leases while the vehicle is still covered by a manufac-
turer’s express warranty can sue.”

Under Magnuson-Moss, consumers may be able to
sue the manufacturer without regard to privity. This
applies, for example, to “written warranties” as defined
by the act.*® Anyone who offers a written warranty
is subject to suit for its violation. Magnuson-Moss’s
definition of “written warranty” is not coextensive with
the definition of an “express warranty” under the
Michigan Uniform Commercial Code (MUCC).* Rather,
Magnuson-Moss’s written warranty applies to written
promises that the vehicle is defect free or that defects
will be repaired or replaced.?® Thus, even though Michi-
gan law may require contractual privity to sue for a
breach of an express warranty, a consumer may still

The Michigan Lemon Law and the federal Magnuson-Moss Warranty Act
provide overlapping remedies to consumers who purchase defective
vehicles, which may include replacement vehicles, refunds, reimbursement
of repair costs, incidental expenses, and fee shifting.

In most instances, the Magnuson-Moss Warranty Act provides broader
coverage and remedies for defective vehicles than the Lemon Law, which
requires specific thresholds and notices to obtain relief. However, consumers
who have met the threshold for relief under the Lemon Law will find that
remedy more meaningful and likely to provide complete relief.
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sue a manufacturer under Magnuson-Moss for the vio-
lation of its written warranty.?’

As mentioned previously, Michigan does not have a
privity requirement (as least as yet) to sue for implied
warranties; therefore, a lack of privity will not bar
a suit under Magnuson-Moss for a breach of implied
warranty.”® Furthermore, Magnuson-Moss voids any dis-
claimers of “implied warranties” contained in written
warranties as well as those in service contracts entered
into within 90 days of the sale.” For example, a dealer
that sold a used car “as is”** with a service contract
was subject to suit under Magnuson-Moss for a breach
of implied warranty.’! Unlike the Lemon Law, under
Magnuson-Moss, the consumer has many options con-
cerning who to sue. The consumer can sue any sup-
plier, warrantor, or service contractor who fails to
comply with the act.*?

Notice

The Lemon Law has a fairly complicated series of
notice requirements. To set the act in motion, the con-
sumer must first notify the manufacturer or dealer of
the defect or condition either while the manufacturer’s
express warranty is in effect or not later than one year
from the date of delivery of the new vehicle to the
original consumer, whichever is earlier.** To be able to
seek a remedy, the consumer must provide the manu-
facturer with another notice—this one in writing, re-
turn receipt requested—either after the third repair
attempt or after 25 days out of service, and give the
manufacturer an additional five days to repair the de-
fect or condition.**

Notice under Magnuson-Moss is much easier. Being
tied to state warranty law, the only notice requirement
under the MUCC® is that the buyer must provide no-
tice “within a reasonable time after he discovers or
should have discovered any breach.”® For example,
Michigan cases uphold notice by telephone? or by fil-
ing a complaint.®®

Claim elements

Under the Lemon Law, four elements of proof
are required:
(D The plaintiff has complied with the act’s notice
requirements.*

(2) There is a single defect or condition® that im-
pairs the use or value of the vehicle or prevents

the vehicle from conforming to the manufac-

turer’s express warranty.!
(3) The defect or condition has continued to exist.

(4) The defect or condition has not been repaired
after either the manufacturer has made four at-
tempts to repair it”? or the vehicle was out of
service for repairs for 30 or more days.*

Under Magnuson-Moss, the proof required depends
on the theory used. Suing for a violation of a “written
warranty” or “service contract™ requires proof of a
breach of the written warranty or service contract. For
example, breach of a written warranty to repair or re-
place will require proof that the repair or replacement
was not done or was not successful. Breaches of im-
plied warranties are tied into Michigan warranty law®
except as modified by Magnuson-Moss as to duration—
the term of any written warranty*® and a limitation on
disclaimers—which are void in the case of a written
warranty or service contract. Breach of the implied
warranty of merchantability in Michigan® requires a
showing that the vehicle was not “fit for the ordinary
purposes for which such goods are used.”® Usually,
there would be no claim against the manufacturer for
a breach of the implied warranty of fitness for a particu-
lar purpose® as that warranty requires that the seller
knows the buyer’s specific purpose and selects goods
for the buyer, but a suit for a breach of that warranty
might be available against the dealer.



Remedies and setoffs

The Lemon Law provides that when the car is in-
deed a “lemon,”" the manufacturer has 30 days within
which to provide a comparable replacement vehicle or
refund the purchase or lease price If the consumer
elects a refund, there is a specific mileage setoff for-
mula.® The setoff equals the price of the new vehicle
(say $30,000) multiplied by a fraction equal to the miles
before first report of the defect (say 1,000) plus miles
over 25,000 (say 10,000) divided by 100,000. The result-
ing calculation would be $30,000 x 11,000 + 100,000 or
$30,000 x .11 for a setoff of $3,300.

On the other hand, Magnuson-Moss provides for a
refund to the consumer in the case of a “full” war-
ranty;* but that section is functionally a nullity with
regard to vehicles, as they are universally sold with lim-
ited warranties—most likely as a result of the passage
of Magnuson-Moss. However, the consumer may be
able to obtain a refund when the remedy in a manu-
facturer’s limited warranty fails “of its essential pur-
pose.”” Generally, the principal remedy for a breach of
implied warranty under Magnuson-Moss is a suit for
“damages and other legal and equitable relief.”* Those
damages would usually be measured under the MUCC'’s
remedy for a breach of warranty under § 440.2714(2),
which would be the difference between the value of
the vehicle at the time and place of acceptance and the
value it would have had if it had been as warranted.

The real dilemma for a consumer with a defective
vehicle is that damages under the MUCC assumes the
consumer will retain possession of the vehicle when
he or she really wants to get rid of it and get his or her
money back. This remedy would not generally be avail-
able under Magnuson-Moss for a breach of implied war-
ranty absent special circumstances. The Michigan Su-
preme Court in an order in Davis v Forest River, Inc,”
a very convoluted case,”® allowed for a refund for a
breach of implied warranty when “circumstances have
irreparably, and reasonably, damaged the plaintiff’s con-
fidence in the integrity of this vehicle...”” There was
no mention of a setoff. In Davis, the vehicle was out of
service for 219 days in the first year, indicating that a
refund under Magnuson-Moss will be rare indeed.

Conclusion

The Lemon Law and Magnuson-Moss became the
preferred theories to seek redress for clients with defec-
tive vehicles, primarily because they provide for awards
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of attorney fees. Arguably, that benefit was somewhat
moderated by the Michigan Supreme Court’s holding
in Abela v General Motors Corp® that both causes of
action are subject to binding arbitration. Of the two ap-
proaches, Magnuson-Moss provides significant advan-
tages on the issues of the defect(s) covered, privity—or
who can be sued—the ease of notice, the proof re-
quired, and potential setoffs. Despite the many hoops
that the legislature has created for counsel to jump
through to obtain a remedy under the Lemon Law, it
has the advantage of enabling the client to obtain either
a comparable vehicle or a refund.® Under Magnuson-
Moss, on the other hand, the remedy will usually be
limited to damages. When confronted with a client who
seeks help regarding a defective vehicle, all the factors
discussed here should be examined to determine a suit-
able course of action. The best piece of advice, how-
ever, is to consult attorneys with extensive experience
in dealing with these complicated cases. m
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