
Asylum
Golden Door or Rabbit Hole?

BY MELANIE D. GOLDBERG

Dedicated in 1886, the Statue 
of Liberty symbolizes the 
principle of offering refuge 

to those fleeing persecution.2 The 
United States continues to provide a 
beacon of hope to those seeking 
a brighter future for their families 
and themselves. Around the world, the U.S. is perceived as the 
land of opportunity, and for many, as a refuge where basic 
freedoms are guaranteed. Arriving at our shores with hopes 
and dreams, many are stymied by the complex labyrinth of 
laws that regulate U.S. immigration and asylum.

U.S. asylum law is derived directly from international law, 
as the United States signed the United Nations Protocol Relat-
ing to the Status of Refugees in 1967.3 To bring the U.S. into 
compliance with the U.N. protocol, the Refugee Act of 1980 
was signed into law by President Carter on March 17, 1980, and 
became effective April 1, 1980.4 This act sets forth the poli-
cies and procedures that allow refugees to apply for refugee 
status from abroad and asylum seekers to apply for asylum 
from within the United States.5 The relevant U.S. law is found 

“Give me your tired, your poor,  
Your huddled masses yearning to breathe free,  

The wretched refuse of your teeming shore.  
Send these, the homeless, tempest-tossed to me,  

I lift my lamp beside the golden door!” 1
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primarily in the Immigration and 
Nationality Act.6

The difference between a refu-
gee and asylee is whether the ap-
plication for protection comes from 
inside or outside of the United 
States. The refugee’s status is deter-

mined while outside the U.S., and he or she arrives with that 
status. The asylee is in the U.S., having arrived with another 
status or no status at all, when he or she makes a request for 
protection. The basis for both determinations is the same.7

A refugee or asylee is a person who is unable or unwilling 
to return to his or her home country for fear of persecution. 
The persecution must be committed by government actors or 
a group that the government cannot or will not control.8

What is persecution?

“There is no universally accepted definition of ‘persecution,’ 
and various attempts to formulate such a definition have met 
with little success.”9 The lack of a definition is problematic in 
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You be the judge

Maria is a young mother living in Honduras with her hus-
band and 8-year-old daughter. Crime and violence are ram-
pant in her country and particularly in the neighborhood in 
which she lives. One morning, after taking her daughter to 
school, she witnessed an armed robbery that turned into a 
murder. She hoped that no one saw her or could identify her. 
Soon, she began to receive threats against her and her family 
through notes and phone calls. The threats were sent anony-
mously, but she knew that it must have something to do with 
her having witnessed the murder. Fearing for her own safety 
and that of her daughter, she fled north to the border of the 
U.S., where she surrendered to the officers who approached. 
Maria was detained and processed by the Department of 
Homeland Security. She requested asylum.

Nabil was born to and grew up in a Muslim family in Iran. 
He was a critical thinker. As Nabil continued his studies in 
college, he began to explore outside his religion and become 
curious about the ways of the world. After a Christian class-
mate invited him to attend a meeting at his place of worship, 
Nabil was taken by the rituals and beliefs of the Christians. 
After several years of study and soul searching, Nabil realized 
that the Christian religion resonated within him and took the 
necessary steps to convert to Christianity. Of course, he had 
to do this without the knowledge of his parents and the rest 
of the family. When his family found out, they took Nabil to 
the Imam to try to “scare some sense” into him so that he 
would give up the Christian religion. He was threatened, 
chased down the street, and kidnapped. Once he escaped, 
Nabil knew that he could no longer return to his family 
home. In fact, he could not return to his town and did not 
feel safe in his country. He managed to obtain a visa to visit 
some friends in the United States. Once in the U.S., he ap-
plied for asylum.

Both Maria and Nabil fear for their lives, but only one of 
them is likely to be granted asylum. Maria’s fear of returning 
to Honduras is not based on any of the protected grounds. 

FAST FACTS

The Immigration and Nationality Act  
is a complex labyrinth of laws.

A refugee or asylee is a person who is unable  
or unwilling to return to his or her home 

country for fear of persecution.

A frivolous finding will forever bar an applicant 
from any future U.S. immigration benefits.

one sense. However, it allows the adjudicator to examine the 
circumstances in each case and determine whether the inci-
dents involved amount to a level of mistreatment sufficient to 
be persecution. As a result, a number of cases have expanded 
asylum protection to previously unprotected groups such as 
children, homosexuals, and women.10 Caselaw has defined 
persecution as “a threat to the life or freedom of, or the inflic-
tion of suffering or harm upon, those who differ in a way re-
garded as offensive.”11

The protected grounds

To satisfy the grounds for asylum or refugee status, the 
persecution must be on account of one of the following pro-
tected grounds: political opinion, religion, nationality, race, 
and membership in a “particular social group” (PSG).12 By re-
searching country conditions, the viability of a claim based 
on all grounds except PSG can often be determined.

Most frequently litigated has been a claim that persecution 
has been because of membership in a PSG. The members of 
a PSG must have a “common, immutable characteristic,” which 
cannot be changed (sex, skin color) or should not be required 
to be changed (such as one’s profession or religion).13 The PSG 
must be clearly defined; it should not be so broad as to in-
clude everybody and his uncle, but not so tightly defined that 
it contains only a party of one.14 The PSG must be socially dis-
tinct, meaning it must be perceived as a group by society.15

The Board of Immigration Appeals is the tribunal that 
hears appeals from the immigration court. The Board recently 
addressed the issue of whether family membership can be 
considered a particular social group and held that a family 
member may satisfy the protected ground of PSG depending 
on the nature and degree of the relationship and how that 
relationship is viewed by society.16 The Board further held 
that the family relationship has to be at least one central rea-
son for the claimed harm.17

Who bears the burden?

Asylum applicants bear the burden of proving they are 
credible and that there is a reasonable possibility they will be 
persecuted in the future.18 Applicants may also demonstrate 
that they have suffered persecution in the past.19

In my experience, often the first determination made by 
the adjudicator is whether an applicant is credible. Many 
times, the line of inquiry ends at a finding that the applicant 
is not credible and therefore the claims of persecution are not 
to be believed.

The REAL ID Act increased the evidentiary burden on 
asylum applicants when it became law on May 11, 2005, by 
implementing clear requirements for credibility determina-
tions and corroborating evidence; applicants for asylum must 
be able to prove their claims of persecution with documen-
tary evidence.20 An attorney and his or her client may feel 
like there is no hope of an asylum grant without a letter from 
the persecutor.
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Although her fear of the criminals she witnessed is real and 
there may be a desire to provide her protection, the facts do 
not meet the definition of asylum under the law and her ap-
plication will be denied.

Nabil, on the other hand, suffered persecution on account 
of religion—one of the protected grounds. As long as he can 
establish with sufficient documentary proof and credible tes-
timony that he has converted to Christianity and has suffered 
past persecution, he will most likely be granted asylum.

Reasons asylum can be denied

Before an experienced attorney even considers preparing 
an asylum application, he or she must ask the client a series 
of questions to identify any potential statutory bars to or in-
eligibility for a grant of asylum.

For example, an application for asylum will be denied in 
most cases if it was not filed within one year of the appli-
cant’s arrival in the United States or if relocation to a safe 
place is possible either within the home country or in a third 
country where residence has been established.21 Asylum will 
also be denied if the applicant is considered a danger to 
society by having been convicted of a particularly serious 
crime or by having engaged in terrorist activity.22

Going down the rabbit hole

With increasing unrest all over the world, many people 
want to follow the path to the golden door that Emma Lazarus 
wrote about years ago. This desperation for a better life cou-
pled with limited legal opportunities for status in the United 
States make asylum an attractive option. Even when presented 
with the risks of a failed application, many are willing to 
forge ahead.

Based on current asylum office processing times and court 
backlogs, the time before final adjudication may be approxi-
mately three years (or more); this is the case whether the asy-
lum application is filed defensively in immigration court as a 
means of relief from deportation or affirmatively with the 
U.S. Citizenship and Immigration Services.23

Some will see the long processing time as an opportunity 
to challenge the system. I have seen some applications for asy-
lum that were filed even though based on weak or nonviable 
claims. In the most egregious of cases, the applicant may be 
encouraged to fabricate claims or evidence. This ill-advised 
practice will lead not only to a denial of asylum, but to a find-
ing of a frivolous application. A frivolous finding will forever 
bar the applicant from future U.S. immigration benefits.

For applicants with good sets of facts and supporting doc-
uments, the asylum process may lead them to their golden 
door. Conversely, with the wrong advice, applicants can be 
sent down the rabbit hole. When in doubt, seek the sage wis-
dom of an experienced immigration attorney. n
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