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n Good Friday in 1985, a drunk driver drifted over in the presentence investigation report” for consideration by

a highway center line and struck the Buick Park the trial judge for sentencing.! Furthermore:

Avenue of a family traveling to northern Michigan ..
. . ) . [A]s to the other letters, we note that existing case law and
from Chicago. The Buick swerved to avoid the oncoming truck X . . ;
and fishtailed down an embankment info 4 snow-cavered policy considerations provide that the presentence report

field. The family’s oldest son was killed in the accident. The
impact of his passing, however, went far beyond that day.

should contain a broad range of information so that the sen-
tence can be tailored to fit the circumstances of the individ-

. . ual defendant. Each of the attached letters concerned soci-
The drunk driver entered a plea of nolo contendere to in- , . . o
. . ety’s perceived need for protection from the offender. This is
voluntary manslaughter and received the maximum sentence. ; . . . . X
) . a valid consideration that is to be included in the presentence
He later appealed his sentence to the Court of Appeals, claim- S .
. . . o report.” (Citations omitted.)
ing, among other things, that letters written by the victim’s par-

ents, grandparents, aunt, and uncle should not have been in- The Court initially determined that the driver had an op-
cluded in the presentence investigation report and, therefore, portunity to challenge the presentence investigation report
could not be considered by the judge for sentencing purposes. before sentencing but did not, and therefore the argument was
In People v Kisielewicz, the Court rejected the driver’s claims, not preserved. Thus, the language concerning the family’s let-
finding that the parents had a right under the Crime Victim’s ters is arguably dicta. Yet Kisielewicz has been cited various
Rights Act “to make a ‘written or oral impact statement’ to the times for its determination that non-victims’ impact statements

probation officer and to have such written statement included can be considered for sentencing.



In short: the Kisielewicz Court recognized that the crime’s
impacts extended beyond the victim and his parents, and thus
went beyond the act in allowing loved ones to express the
effect crime has had on their lives. This article proposes that
the act be amended to follow the Kisielewicz decision.

Who is a victim under the
Crime Victim's Rights Acte

Enacted on July 10, 1985, the Crime Victim’s Rights Act
grants victims various rights—including restitution and the
right to make impact statements that can be used when the
probation officer prepares a presentence investigation report.?
The act’s purpose was to acknowledge public concerns about
Michigan’s criminal justice system and make it more respon-
sive to victims.* Thus, a judge would consider an impact state-
ment included in a presentence investigation report before
imposing a sentence on a convicted criminal. The impact state-
ment may contain information helpful to a sentencing judge
regarding harm the victim has suffered and a recommenda-
tion for an appropriate sentence.’

Not all individuals identified in the act who are affected
by a crime will be victims for purposes of the act. The act
initially defines victim as the individual “who suffers direct or
threatened physical, financial, or emotional harm as a result of
the commission of a crime,” except under certain conditions.®
Then the act establishes a priority for certain individuals other
than the defendant if the victim is deceased,” including the
spouse of the deceased victim or the child of a deceased vic-
tim if the child is 18 years of age or older and there is no sur-
viving spouse.® Next, priority goes to the parent of a deceased
victim if there is no surviving spouse or child?’ This priority
order continues to include certain classes of relations, e.g.,
the guardian/custodian of a child of a deceased victim, a sib-
ling of a deceased victim, and, finally, a grandparent of a de-
ceased victim."

Because the act’s definition of a victim creates a specific
order for determining who is a victim under the act when
the direct victim is deceased, no two classes of relations—
for example, a spouse and a child—can both be victims in
these instances. Thus, in Kisielewicz, because the deceased
(an 11-year-old boy) did not have a spouse or child, the par-
ents were next in priority as victims and, therefore, were
the only individuals who had a statutory right to provide an
impact statement.

The Crime Victim’s Rights Act’s legislative history shows
the controversial nature of impact statements. According to the
1985 House legislative analysis of the act, arguments against
impact statements include that “giving a victim the right to
address the sentencing judge could result in longer sentences,
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which could in turn exacerbate the prison overcrowding
problem,” and “since only certain victims will choose to make
impact statements, some defendants could receive longer sen-
tences than others who committed the same crime.”"! The analy-
sis indicates that some detractors found impact statements for
parole purposes to be “particularly disturbing, and could lead
to a resentencing of the prisoner.” The analysis concludes:

Cleatly, the basic foundations of justice should not be sacri-
ficed for the sake of making one party feel better. If uniform
punishment is the ideal toward which we are striving, then
allowing the possibility of individual vengeance is a great
step backward.”?

The concerns expressed in the analysis, therefore, suggest
that the legislature deliberately limited victim status to safe-
guard defendants from undue prejudice and disparate sen-
tencing. But for purposes of impact statements, the Michi-
gan Court of Appeals has routinely extended victim status to
other classes of relations without regard to the statutory order
of conditional priority.

FAST FACTS

The purpose of the Crime Victim’s Right Act
was to acknowledge public concerns about
Michigan’s criminal justice system and make
it more responsive to victims.

The act initially defines victim as the individual
“who suffers direct or threatened physical,
financial, or emotional harm as a result of the
commission of a crime,” except under certain
conditions, and establishes a priority for certain
individuals other than the defendant if the
victim is deceased.

Since People v Kisielewicz, the Court of
Appeals has regularly recognized and upheld
the rights of victims’ family members—
regardless of the Crime Victim’s Rights Act’s
order of priority—to include impact statements
in the presentence investigation report for
sentencing, including in violent crime cases.
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Caselaw since Kisielewicz

Since Kisielewicz, the Court of Appeals has regularly rec-
ognized and upheld the rights of victims’ family members—
regardless of the Crime Victim’s Rights Act’s order of priority—
to include impact statements in the presentence investigation
report for sentencing, including in violent crime cases. For
example, in People v Nowos, the defendant was convicted of
voluntary manslaughter and possession of a firearm during
commission of a felony. The defendant challenged his sen-
tence, arguing that the trial court erroneously considered im-
pact statements by the victim’s parents in the presentence
investigation report.”? Although the Court found that the vic-
tim’s parents were not victims as defined by the act because
there was a surviving spouse, it held that the trial court was
not precluded from considering the statements at sentencing.
Citing Kisielewicz, the Court reasoned that “a presentence re-
port properly may contain a broad range of information so
that the sentence can be tailored to the circumstances of the
individual offender.”*

Similarly, in People v Prior, the defendant was convicted of
assault with intent to do great bodily harm less than murder
and being in possession of a weapon. The defendant chal-
lenged the sentence on the grounds that the trial court erro-
neously considered sentencing letters written by persons other
than the direct victims.® The Court of Appeals disagreed, cit-
ing Kisielewicz and finding that “[s]Juch information is properly
considered by a court at sentencing in addition to the rights
granted victims to address the court on sentencing.”'

Finally, in People v Caldwell, the impact statement of the
defendant’s estranged girlfriend was determined to have been
properly considered at sentencing for his kidnapping and fel-
ony firearm convictions."”

Kisielewicz has also been cited for sentencing in sexual mis-
conduct cases. In People v Hanson, the defendant was convicted

of second-degree criminal sexual conduct and objected to the
presentence investigation report, which included impact state-
ments by the complainant’s sisters.”® Citing Kisielewicz, the
Court rejected this challenge and found that “statements by
people other than the complainant can be included in the
presentence investigation report to provide the sentencing re-
port with necessary information” so that the sentence can be
tailored to fit the circumstances of the individual defendant.”

Similarly, in People v Rouse, the Court of Appeals deter-
mined that letters from victims of other acts that were dis-
missed as charges were properly admitted for sentencing for
the defendant’s criminal sexual conduct III conviction.?

In some respects, the significance of Kisielewicz is uncer-
tain; nothing can cushion the impact of a senseless tragedy
for any family. However, the Kisielewicz opinion, which was
decided in 1986 and is not binding on subsequent Court of
Appeals’ panels,* still stands for the proposition that the fam-
ily of a victim has the right to provide information to be con-
sidered at sentencing about the impact of the crime regard-
less of the Crime Victim’s Rights Act’s order of conditional
priority for victims. This right arguably has its greatest effect
when direct victims cannot speak for themselves, i.e., when
a victim is deceased or incapacitated.

Revisiting impact statements
under the Crime Victim’s Rights Act

The Crime Victim’s Rights Act should be amended to codify
Kisielewicz. With respect to the concerns of the act’s original
opponents, much of our criminal procedure is established in
the federal constitution (and applies to the states by incorpo-
ration) to protect defendants from the heaviest levies of state
power, i.e., the ability to deny an individual his or her life and
liberty.? But victim impact statements do not disturb the deli-
cate balance between the need for justice and the protection
of defendants. This suggestion ignores the limited powers of
government and their concomitant separation.? Specifically,
the state’s power is limited to enumerated executive powers,
which are circumscribed by procedural protections to safe-
guard individual rights, and substantive law and penalties are
determined by the legislature. Finally, the judicial branch in-
terprets and applies substantive law and metes out appropri-
ate penalties.

To the contrary, victim impact statements are not tools of
state power, but are offered by non-state actors—the defen-
dant’s fellow citizens. Accordingly, impact statements cannot
result in sentences longer than the maximum sentence, which is
set by statute. If this is a policy that the public and the legislature
want to address, they can change the sentencing schemes in our
criminal code. The same is true for overcrowding in prisons.
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At the crossroads of law and life,
it is impossible to believe that the effects
of criminal behavior are as limited,
prioritized, and conditional as the
Crime Victim’s Rights Act’s “victim”
definition suggests.

Neither are impact statements expressions of individual
vengeance—any measure of vengeance is levied by the state
in accordance with our criminal laws. More fundamentally,
the criminal justice system seeks to realize certain public
goals such as deterrence and rehabilitation.?* As recognized
by the Kisielewicz Court, impact statements serve to protect
society and teach offenders the consequences of their actions,
helping to rehabilitate or deter criminal behavior.®

In addition, it is axiomatic that negligent behavior takes its
victims as it finds them.? This is well-established in principles
of tort law—the eggshell skull doctrine—which are adopted in
Michigan’s civil jury instructions.”” This doctrine, while sound-
ing in tort, is nevertheless instructive when thinking about the
policy behind impact statements. For example, if the 11-year-
old victim in Kisielewicz had no family to speak on his be-
half, we would describe the defendant’s behavior as no less
criminal. Further, the fact that there may be disparate treat-
ment or sentences for two identical crimes is merely a func-
tion of chance. While the defendants engaged in the same
behavior, the fact that there may or may not be other family
members to speak on behalf of the deceased is also a matter
of chance, which one assumes when engaging in criminal be-
havior. Like the negligent actor, the criminal takes the victim
and his or her loved ones as he finds them.

Finally, at the crossroads of law and life, it is impossible
to believe that the effects of criminal behavior are as limited,
prioritized, and conditional as the Crime Victim’s Rights Act’s
“victim” definition (in instances where the victim is deceased)
suggests. In reality, each time a crime is committed, it most
likely affects many people—and family members in partic-
ular. For example, would it have made sense to deny the
Nowos parents the opportunity to provide an impact state-
ment merely because the victim had a surviving spouse? Or
the Kisielewicz grandparents merely because there were sur-
viving parents? I suggest it would not. Amending the act to
comport with Kisielewicz—to identify all family members
of deceased victims set forth in MCL 780.752(m)(ii) as vic-
tims for purposes of impact statements without regard to any

order or conditions—would acknowledge the stark reality of
a crime’s effect on families and bring our criminal code closer
to the lives of those it governs. B

David W. Thompson practices state and local
tax law in Lansing. He dedicates this article to
the memory of Matthew W. Thompson.
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