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Take a Lead from Michigan Courts

Is it Time for Litigators to Reconsider  
the Benefits of Legal Process Improvement?

n the not-too-distant past, law-
yers and law firms were inun-
dated with promises of greater 
profitability, efficiency, and cli-

ent satisfaction if only they embraced proc
ess improvement principles.1 In my expe
riences, Six Sigma, Lean, Lean Sigma, the 
Theory of Constraints, the Five S’s, Kaizen, 
and other process improvement method
ologies became the panacea for what ailed 
the legal profession. Once lawyers and legal 
organizations realized the amount of time, 
resources, and commitment these techniques 
required, the lure waned. It has been re-
placed by comfortable deniability, such as 
“the practice of law is an art, not a science, 
and really not susceptible to process im-
provement techniques.” As a result, in lieu of 
process improvement, some firms focused 
on flat fees, alternate billing techniques, un-
bundling, and other cost-reduction strat
agems that failed to address eliminating 
waste and only further eroded profitability, 
reinforcing the perception that various legal 
services were no more than a commodity.2

Those legal organizations that persevered 
in process improvement initiatives were am-
ply rewarded and recouped significant bene
fits for their members and clients. Better-
known examples include:

•	 Seyfarth Shaw and the Seyfarth Lean™ 
initiative3

•	 Association of Corporate Counsel and 
the ACC Value Challenge™4

•	 Baker Donelson’s Baker Lean™5

Organizations successfully implementing 
legal process improvement abound and, in 
Michigan, we need look no further than the 
courts to comprehend the power of legal 
process improvement and its current and 
future impact on the profession, particularly 
litigators. The time for litigators to recon-
sider the power of legal process improve-
ment may be now.

Former state Supreme Court Chief Justice 
Robert P. Young Jr. championed legal proc
ess improvement for Michigan courts. In his 
2011 annual report, Justice Young predicted:

[The Courts] can and will do more. Per-
formance measurement, long a staple of 
the private sector, is coming to the Mich-
igan judiciary. The quality of justice is 
not easy to measure, but other aspects 
of our work are. How long do we take 
to resolve cases? Do we utilize potential 
jurors’ time well . . . .We can measure all 
this and much more . . . .Efficiency. Ac-
cess. Transparency and above all Public 
Service. These will be our watchwords.6

Taking Justice Young’s comments to heart, 
the Michigan Supreme Court and the Su-
preme Court Administrative Office (SCAO)7 
developed “dashboards” measuring whether 
Michigan courts were meeting efficiency, ac-
cess, transparency, and public service goals.8 
Each court now has an online dashboard9 
evaluating key metrics like clearance rates, 
case age, efficiency, technology implemen-

tation, court metrics, and evidence-based 
practices.10 In describing this last metric, 
SCAO used language adopting core princi-
ples of process improvement:

Virtually all disciplines and businesses 
use performance measurement: Imagine 
investors who do not provide return rates, 
surgeons who do not calculate survival 
rates, carmakers who do not measure fuel 
efficiency or philanthropic foundations 
that do not measure outcomes. Similarly, 
courts can assess their own performance 
by using metrics; online dashboards make 
that information available to the public.11

Another foray into process improvement 
in Michigan’s courts involved SCAO’s 2013 
publication of a manual for judges, The 
Caseflow Management Guide.12 This man-
ual offered courts a number of evidence-
based practices to consider, founded on years 
of empirical research that evaluated the 
efficacy of various judicial practices in state 
and federal courts throughout the nation. 
To appreciate the impact of this process 
improvement exercise on litigators, at the 
top of the next page is a chart comparing 
the number of the evidence-based prac-
tices recommended in the Guide with rec-
ommended modifications to the Michigan 
Court Rules recently proposed by the State 
Bar of Michigan.13

Evidence-based practices and legal proc
ess improvement inspired the establishment 
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“If you can’t describe what you are doing as a 
process, you don’t know what you are doing.”

— W. Edwards Deming
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of Michigan’s business courts.14 The goals of 
the business courts were to resolve busi-
ness and commercial disputes efficiently and 
“enhance the accuracy, consistency, and 
predictability” of decisions in business dis-
putes.15 Hon. Christopher Yates, the circuit 
court judge assigned to preside over the 
specialized business docket in Kent County, 
underscored the importance of the business 
courts to Michigan’s economy and their piv-
otal role in judicial process improvement:

[A] 21st century Michigan economy re-
quires a 21st century court system that 
can dispense justice efficiently in even 
the most complex commercial cases. The 
SBD pilot projects in Michigan will move 
the state forward, clearing the way for 
commercial enterprises to devote more 
resources and time to business and less 
attention to litigation. But beyond that, 
the SBD pilot projects should benefit all 
litigants in Michigan by spawning inno-
vations [i.e., evidence based practices] . . .
that can be incorporated into all litiga-
tion, regardless of its complexity.16

All of the business courts are to be com-
plimented for their laser focus on improv-
ing the litigation process by eliminating 
waste and seeking efficiencies and cost 
savings for the benefit of individuals who 
appear in those courts. Illustrative of the 
ongoing process improvement journey in 
Michigan’s business courts have been the 
steps taken in Oakland County.

The Oakland County experience is a 
classic example of an effective process im-
provement methodology.17 Business Court 
Judges Wendy Potts and James Alexander 
assembled a high-functioning advisory team 
of stakeholders invested in improving the 
business litigation process for their clients. 
I am a member of this advisory team that 
includes diverse and highly accomplished 
litigators (both plaintiff and defendant), 
experienced neutrals, and court staff. We 
meet periodically with the business court 
judges to discuss how the litigation process 
might be improved. Team suggestions are 
robustly discussed and debated, solutions 
are explored, and objectives are prioritized. 

From time to time, subcommittees are es-
tablished to condense the suggestions to 
written proposals for consideration and dis-
cussion by the entire advisory team. Judges 
Potts and Alexander have championed the 
process by listening, establishing priori-
ties, requiring accountability, and setting 
realistic goals and timelines.18 The result: a 
number of evidence-based processes have 
been implemented (and continuously im-
proved upon) in the Oakland County Busi-
ness Court, including:

•	 A standardized notice and order to ap-
pear for a case management conference 
establishing clear expectations for what 
will be discussed, decided, and accom-
plished at the conference;19

•	 A case management protocol governing 
all business cases, including a suggested 
framework for electronic discovery;20

•	 The development of a model protec-
tive order;21

•	 The implementation of a facilitative me-
diation process (at no cost to the liti-
gants) for discovery disputes that signifi-
cantly narrows or resolves those disputes 
before a hearing;22

•	 The early disclosure and exchange of 
information and documents;23

•	 A standardized scheduling order com-
pleted at the case management con
ference;24

•	 The appointment of a neutral selected by 
counsel at the case management confer-
ence who will be available to assist in 
resolving periodic litigation disputes as 
they arise as well as the ultimate resolu-
tion of the case;25 and

•	 The online publication on the court’s 
website of all decisions by the Oakland 
County Business Court.26

Significantly, the effect of these process im-
provements is monitored by the court and 
the advisory team and reevaluated for con-
tinuous improvement opportunities.

These changes should not be viewed as 
a short-lived trend; they are harbingers of 
future modifications that will significantly 
affect litigators and the litigation process 
well into the future. As the processes and 

The Caseflow Management Guide 
Recommendations

State Bar of Michigan Special 
Committee Report Recommendations

Designing a discovery plan for each 
case in consultation with counsel, 
generally as part of the case 
management plan. (page 22)

Proposed MCR 2.401

Limiting the nature and scope of 
discovery by category of cases. . . . 
(page 22)

Proposed MCR 2.301(A) 
Proposed MCR 2.301(C) 
Proposed MCR 2.302(B) 
Proposed MCR 2.306 
Proposed MCR 2.309 
Proposed MCR 2.401(J)

Providing informal methods for 
resolving discovery disputes. . . (page 22)

Proposed MCR 2.411

Developing a process where initial 
discovery focuses on the information 
needed for settlement with discovery 
for trial provided only in cases that are 
likely to be tried. (page 22)

Proposed MCR 2.302(B)

The two often-cited goals of alternative 
dispute resolution (ADR) are to reduce 
cost and to expedite disposition. These 
goals can only be achieved, however,  
in a case management system which 
promotes the timely referral of cases  
to ADR.. . (page 41)

Proposed MCR 2.401(B)(1)(n) 
Proposed MCR 2.411
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expectations of all Michigan courts contin-
uously evolve to ensure greater client sat
isfaction, efficiency, and cost effectiveness, 
the question becomes: Are litigators con-
currently reevaluating and continuously im-
proving their processes to adapt and meet 
the ever-increasing expectations of their 
clients and the courts? If not, as illustrated 
below, an organization’s performance gap 
will continue to grow, resulting in a decided 
competitive disadvantage:

Continue as we have:

Improve processes:

Although litigators may not have cata-
logued and evaluated each and every liti
gation process they perform, as noted by 
the father of modern process improvement 
theory, W. Edwards Deming, “If you can’t 
describe what you are doing as a process, 
you don’t know what you are doing.”27 If 
your litigation processes can’t be described 
and improved upon to harness the signifi-
cant current and future process changes in 
the courts (and expected by your clients), 
about the best that can be said to you is, 
“Good luck!”

Those law firms improving processes 
that eliminate waste and result in increased 
value to their clients will enjoy a significant 
competitive advantage. As clients pursue 
continuous improvement in their businesses 
and other activities, why would they ex-
pect anything less of their legal counsel? 
In the not-too-distant future, a potential 
client’s request for proposal for legal work 
may require submitting competing dash-
boards from prospective counsel with in-
formation on metrics that matter and are of 
value to the requesting organization. Wait—
that’s already happening! n
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